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X. H. Bexpys
KOHUENTYAJIbHOCTb CPABHUTEJIbHOI'O NMPABOBEJEHUS

Bomnpoc 06 060co0/ieHHH U BbIIEJEHUH CPAaBHUTEJIBHOIO NPABOBENEHHUS B
CaMOCTOSITE/IbHYIO HAayKy ¥ y4eOHYIO TUCLHUIJIMHY BO3HUK BO BTOPOH MOJIOBU-
He XIX Beka. 3HAKOBBIM [JI1 MAHHOTO Tpoliecca cobwiTHeM ctan | Mexny-
HapOJAHBIH KOHTpPecC CpPaBHUTENbHOTO npaBa, coctosBuwuiics B 1900r. B
[Tapuke, Ha KOTOpPOM OBLIM OYepYeHbl PAMKH, ONpeleJUBIIME CTAaTyC CpPaB-
HUTEJbHOIO NpaBoBeleHUS. B pesdynbraTe 00CTOATENBHOH NUCKYCCHU Ha
9TOM KOHrpecce OBbLIM PacCMOTPEHBbI CJAedyIOlLHe BOINPOCHI: ONpejeseHHe
OCHOBHBIX MOHATHH M KAaTE€rOpHH CPAaBHUTEJBHOIO IpPaBa; ONpereseHHe OC-
HOBHBIX 1leJlell U 3aJau CPaBHHUTEJbHOTO MpaBa; ONpefeseHHe ero rnpeiMera
¥ METOJOJIOTHH U HEKOTOpble IpYrHue.

Ha I MexnyHapoiHOM KOHIrpecce CPaBHUTEJBHOIO Npasa OblI CHesaH
npopsiB, Gsarofapss KOTOPOMY CpPaBHUTE/bHOE NPAaBOBEIEeHUE YyKe He orpa-
HUYMBAJOCh paMKaMH CPaBHHUTEJNbHO-IPABOBOr0 MeTOJA, @ Hayajo CBOH MyTh
B CTOPOHY 000c00JIeHHs] B KaueCTBe CaMOCTOSITENbHOIO HAY4YHOrO Harpa.Jie-
Hus. Te Bompochl, KOTOpble ObLIH MPHU3HAHBI B KauecTBe NpeiMeTa CpPaBHHU-
TeJIbHOIO IMpPaBOBEIEHUS, OTPaKa/lHu CJOXKHUBIIYIOCS MPABOBYIO PeabHOCTb
BOKPYTr (pOPMHUPOBaHHUS U (PYHKLHOHMPOBAHUS NPABOBBIX CHCTEM Ha OCHOBE
HaXOXKJIEHHUS CXOACTB M Pa3HuUi MexX1y HUMH.

B nocsenHee BpeMs MosiBUIOCH OOJIbLIOE KOJIMYECTBO PaboOT, MOCBSILIEH-
HBIX Pa3/JMYHBIM acleKkTaM JaHHOH mpobsemaTuku. Biaromaps stomy, kKasa-
Jocb OBl, CTAaTyC CPaBHUTEJbHOTO MPABOBEIEHHS M €r0 MeCTO B CHCTeMe
IOpUAMYEeCKUX HayK yxe omnpenesneH. Ho, mo mHenuio B. C. Hepcecsnua, c
KOTOPbIM HEOOXOAHMMO COTJIACHTBCS, B YCJIOBHSIX COBPEMEHHOTO COCTOSIHHUS
IOpPUINUECKON HaYKH U I0puandecKoro o6pa3oBaHust He0OXOAUMO NajbHeMIlIee
OCMBIC/JIEHHE MeCTa, POJH U 3HAueHHsI CPAaBHUTENBHOIO MPABOBENEHHUS B CH-
cTeMe opuavdecKux AucuuniuH. CyllecTBeHHOe 3HAauyeHHe INPU ITOM HMeeT
pazpaboTka oblleTe0OpeTHUYeCKUX OCHOB CPAaBHUTEJJbHOT'O MPABOBEAEHHSI, YET-
Koe oIpejeJieHHe 00beKTa, IpeaMeTa U MeTOLOJOTHU 3TOH HaydyHOH U yuyel-
HOU NUCUHIINHBI, ee cucTeMbl, npobyematuku O6uieit u OcobeHHOH JacTeH,
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HauboJ/iee BaXKHBIX B HAyYHOM M MPAKTHYECKOM IJIaHe HalpaBJ/eHUH CPaBHHU-
TeJIbHO-TIPaBOBBIX MCCJEN0BaHUH [7, c. 5].

[Ipexxne Bcero, He0OOXOAMMO KOHCTATHPOBATh, YTO CPABHUTEJbHOE IPaBO-
BeJleHUe B KauecTBe 000COOJIEHHOrO HAYYHOTO HalpaBJ/eHUs YyxKe C(hOPMHUPO-
Basoch. ONHAKO 0 MOBOAY €ro CaMOCTOSITeJbHOCTH B KauecTBe IOpUAHYEC-
KO HayKH CYLIeCTBYIOT pas3Hble TOYKHM 3PEeHHS], MHOTAA NPOTUBOpevallyue
apyr apyry. Ecau ogHu nccsenosaTesi He NPU3HAIOT CTATYC CPABHUTENBHOTO
NpaBOBeEeHUS KaK CaMOCTOSITe/IbHON HAyKH U PacCMATPUBAIOT €ro Kak MeTo[
(K. OcakBe), To npyrue CUMTaIOT CpaBHHUTE/]bHOE IPaBOBeJEHHE CaMOCTOS-
TeJIbHOU I0pUAMYECKON HayKod u ydyeOHo# mnucuuniuaoil (IO. A. Tuxomupos).
TpeTbu Xe paccMaTpUBAIOT €ro B ABYX aclleKTaX: Kak Hay4yHbIH MeToJ HUccile-
JNOBAaHUS, YHHBEPCAJIBbHBIM AJIs1 BCEeX OTpac/ed IOPUAUYECKOHM HAYKH, M Kak
CUCTEMYy Hay4yHbIX 3HaHMH O COBPEMEHHBIX NPABOBBIX CHUCTEMaX Ha OCHOBE
ILIKPOKOTO NMpPUMeHeHHUs1 cpaBHUTesnbHOro Metozna (A. A. Tenne, M. AHcesb).

[To muHenuto M. BeGepa, Hayka, BO-epBbIX, pa3padaTblBaeT TEXHUKY OB-
JIaJIeHUs XKU3HbI0O — BHELIHHMMH IOCTYIKAMH JIOAeH, BO-BTOPBIX, pa3padarsl-
BaeT MeTOJbl MbILLJIEHHUs, paboude UHCTPYMEHTBl U BblpabaTblBaeT HaBBIKU
o6paiuenust ¢ HUMH [3, c. 719]. Tlosatomy cpaBHUTe/NbHOE NpaBOBELEeHHE KaK
HayKa BKJIIOYaeT B ce0si MeToabl MblllieHus: (To, o 4yeM rosoput K. Ocaxse).

CTOpOHHMKY TPU3HAHUS CPABHUTEJBHOIO NPABOBEEHUS B KaueCTBe MeTO-
Ja TakKxKe CYUTAIOT, YTO CPABHUTENbHBIH MeTOH B paMKax CPaBHUTEJBHOIO
NpaBOBEeEHUS NPUMeHsIeTCs K 00beKTaM, OTHOCSILUUMCS K Pa3HbIM OTPaC/IsiM
npaBa, U 3TO JHIIAET ero (CpaBHUTEJbHOE IPaBOBeleHHE) COOCTBEHHOIO
npeamera.

Ecau cornmacutbcs ¢ NaHHBIMH yTBEPKIEHHUSIMH, TO JIOTHUYECKH CJELYyeT,
4TO LieJbld Pl MPU3HAHHBIX IIPABOBBIX HAyK TakKxKe He HUMeeT CBOEero Ipef-
MeTa U CaMOCTOSITe/IbHOTO CTaTyCa B CUCTeMe IOPUIHYECKUX HAayK, B 4aCTHO-
CcTH o0ulasl Teopusl NpaBa, COLMOJIOTHS MpaBa, UCTOPHS MNpasa, puaocodus
npaBa, 0ObEKT UCCJAENOBAHHUS KOTOPBIX HMeeT OTHOLIeHHe IPAKTHUYeCKH KO
BCEM OTpacJsiM Iopuandeckor Hayku. Kpome Toro, ecau c/ienoBaTh BbllleyKa-
3aHHOHU JIOTHMKE, TO KOHKPETHO-COLMOJOTMYeCKUH MeTOJ, KOTOPBIH aKTHBHO
NpUMeHsieTCsl NpU pa3paboTKe NPaKTUUECKH BCEX OTpac/ed HpUIHYeCKOH
HAyKH, CTABUT O] COMHEHHe CYLIeCTBOBaHHME TaKOH HAyKH, KaK COLMOJIOrUS
npasa.

[IpusnaBas cpaBHUTeJIbHOE NPABOBEJEHHE B KayeCTBe CaMOCTOSITE/bHOH
ropuauyeckod Hayku, M. H. MapyeHko cuuTaeT, 4To B KayecTBe MNpeaMeTa
UCCJ/IeI0BAHUS] CPABHUTEJBHOIO NPABOBEJEHHUS BBICTYNAIOT OOLIMe MPUHLUIIBL
U 3aKOHOMEPHOCTH BO3HHUKHOBEHHS], CTAHOBJIEHUSI U PA3BUTHUS Pa3JUUHBIX
npaBoBbIX cucTeM. [lo moBoay 0OOLIMX MPUHLMIIOB U 3aKOHOMEPHOCTeH BO3-
HUKHOBEHHSI, CTAHOBJICHUSI U PA3BUTHUS Pa3/IMYHBIX [IPABOBBIX CUCTEM B Kaue-
CTBe NpeJMeTa CPABHUTEJNBbHOIO NPaBOBEJEHUS] BOSHUKAET MHOIO BOIIPOCOB U
coMHeHH#d. M1 B 9TOM pakypce HNaHHBIH acneKT Oosiee TATOTeeT K MpeaMeTy
obllell Teopuu rocymapctsa u npasa. Hdanee M. H. Mapuenko npubanxaer-
csl, Ha MOM B3TJISiA, K BaKHelllleMy BONPOCY B mpobJieMaTHKe INpeaMeTa
CPaBHUTEJIbHOTO MPaBOBeleHUs, @ UMEHHO — K OIpefe/eHHI0 B Pa3BUTHUU
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1 (DYHKLIMOHUPOBAHUU MPABOBBIX CHUCTEM OOLIEro, HO MpH 3TOM He MpPeacTaB-
JISIeTCSl BO3MOXKHBIM H30exkaTb NpobJeM, KalIUXCs 0COOEHHOTO B UX Pa3BHU-
THM U (PYHKUHMOHMPOBAHUM, a TaKxKe eIuHHYHOro [6, c.35].

Kak ormeuan A. B. Cypu/ioB, OTHOLIEHHS, B KOTOPBIX OOBEKTHI NpeObIBa-
I0T B NpOLleCcCe CPaBHEHMS], Ha3bIBAIOTCS KOMIIAPAaTUBHBIMM, & CBOHCTBA (MJIH
CBOHUCTBO), [10 KOTOPBIM 3TH 00bEKThl 00pa3yl0T KOMIAPATHBHbIE OTHOLIEHHS
IOpPyT C IPYroM, HAa3bIBAIOTCS OCHOBAaHUSIMU cpaBHeHHus [15, c. 93]. B nosHna-
BaTeJbHOM aclleKTe CpaBHEHHEe BBICTYIAeT KaK MPOLEeCcC OTpakKeHHUs B CO3Ha-
HHUU YesoOBeKa peasibHbIX OTHOLUEHHWH TOXKAeCTBa, Pa3/JMUHBbIX TOCYyAapCTBEH-
HO-TIPAaBOBBLIX sIBJeHUU [2, c. 36].

[To muennto A. X. CaunoBa, CpaBHHTEJNbHOE TPABOBENEHHE SIBJSETCS Ha-
YUYHBIM HalpaBJ/eHHeM, H3yYalolllUM OCHOBHbIE MIPABOBbIE CHCTEMBl COBPEMEH-
HocTH [14, c. 25]. OH ouepumBaeT KpPyr BOMPOCOB, COCTABJSIONIUX TpPEIMET
CPaBHUTEJIBHOTO MPAaBOBEEHUs], Ky/la BXOIST: METON0JOrHUeCKHe MPoOeMbl
CpaBHEeHHsI B IpaBe (TeOpPHs CPaBHUTEJNBHO-PABOBOTO METO/A); COMOCTABHU-
TeJbHOEe M3yyeHHEe OCHOBHBIX IPABOBBIX CHCTEM COBPEMEHHOCTH; TPaAULMOH-
HOe «CpPaBHHUTEJbHOE 3aKOHOAATeNbCTBO»; TaK Ha3blBaeMoe (PYHKLHOHANbHOE
CpaBHeHHe; UCTOPUKO-CPaBHHUTeJNbHOE H3yueHMe mpaBa [14, c.29].

[To muenuio A. 2. UepHOKOBa, B M0Jb3y 0OOCHOBAHHS CAMOCTOSITETbHOCTH
CPaBHUTEJBHOTO NPABOBEIEHUST MOXKHO TIPUBECTH CJEAYIOLIMH apryMeHT: OHO
He CBOJIMUTCS JIMIIb K METOLY CPaBHHUTEJNbHO-IPABOBOIO aHa/gM3a 3aKOHOIA-
TeJbCTBA, OTIEJNbHBIX HHCTHUTYTOB IIpaBa M HAeH O NpaBe, a HalleJeHO Ha
MoJIydeHHe LeJOCTHOH KapTHHBI IPABOBOTO Pa3BUTHS MHPA, a KaK HayKa OHO
HalleJleHO Ha ONTHMH3aLHUI0 MeXKIoCy1apCTBEHHOTO B3aUMOJIEHCTBHUS B MIPaBO-
BOH cdepe U pa3paboTKy MPaKTHUYECKUX DPEKOMEHAALMH MO W3MEHEHHUIO Nei-
CTBYIOIIETO 3aKoHomaTesbcTBa [18, c. 6].

B koMmnmapaTHBHCTKOH JuTepaType CyLlecTBYeT KOHLEMLHS, OCHOBAaHHAS
Ha PacCMOTPEHHH CPaBHUTEJNBHOTrO MPaBOBeNEHHUS He Ha OCHOBe ajbTepHa-
TUBHOCTH — WJH MeToH, WM Hayka [17, c. 12], a Ha paccMOTpeHHH ero B
JBYX acleKTax: ¢ OJHOH CTOPOHBI, KAK HAayYHbIH METOM HUCCJel0BaHUs, KOTO-
pPBI aKTMBHO NpHMeHsIeTCsl NMPaKTHYeCKH BO BCeX OTPAC/AAX IOPUAMYECKOH
HayKM, a C ApPYyrodl — IMIMPOKOe NMpHUMeHeHHe 3TOro MeTona NpHUBeJo K (op-
MHUPOBAHHUIO CHCTEMbl HayYHbIX 3HAHUH O COBPEMEHHBIX NPABOBBIX CHCTEMax,
K TIOSIBJIEHHIO CJIOXKHOTO CaMOpPETyJHPYIOLIerocss MexaHu3Ma, OpHeHTHPOBaH-
HOTO Ha JOCTHKEHHEe HOBBIX, HalexKHO 0OOCHOBAHHBIX 3HAHUH O 3aKOHOMep-
HOCTSIX BO3HUKHOBEHHS, (DYHKLIMOHHPOBAHHUS M Pa3BUTHS MPABOBBIX CHUCTEM
[11, c. 3—4].

Tako# nmogxon ocoObIX BO3paKeHHWH He BbI3biBaeT. BmecTe ¢ TeM TPYAHO
COTJIACUTBCS C MHEHHEM TeX aBTOPOB, KOTOpPble yTBEPXKAAIOT, YTO B I€PBOM
c/Iyyae «CpaBHHUTeJbHOE NPaBOBE/IeHHE BbINOMNHSET (PYHKLHUIO METONa CpaBHe-
HUS Pas3/JMYHBIX NpaBOBBIX cucTeM» [l1, c. 4].

Kaxk cuutaer M. B. CaBuuH, cpaBHUTE/IbHOE TIPaBOBeeHNE (KOMIIapaTUBH-
CTHKA) SIBJSIETCS TeOpeTHYeCKOH MUCLHUIINHOH, KOTOpas COLEPKUT MEeTOJ0-
JIOTHIO CPaBHUTEJNBHO-aHAJUTHUECKOrO HCCJe0BAaHUS OT/AENbHBIX acCMeKTOB
NPaBOBbIX CHUCTEM IO OTJEJbHBIM HHCTUTYTaM HECKOJbKHX CTPaH, 0COOeHHO-
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cTedl (DyHKLIMOHHPOBAHUS HaJHALMOHAJBHOTO, MEXAYHAPOAHOrO NpaBa B Ha-
[IMOHAJIbHOM TIpaBe C LIeJIbI0 BbISIBJEHUS UX OOLIMX MM OTJMYUTEJNbHBIX YepT,
1151 IPOTHO3UPOBAHUS Aa/bHEHIero UX pa3BUTHUS WUJIHM ONTHUMM3ALMUM, a TaK-
’Ke IS pelleHusl NMPUKIaAHbIX 3anad opucnpyaeHuun [13, c. 48].

Haunbosee ocHOBaTe/IbHO K ONpee/eHHIO CTaTyca CPaBHUTEJNBHOTO PaBo-
BesieHus rogories M. AHcesib, KOTOPBIH NpHIIeN K BBIBOLY, YTO CPABHHUTE/b-
HOe MpaBO, HECMOTPS Ha BCe OrOBOPKH, siBsieTcsl Haykod. OHa sB/sieTCs
TaKOBOH B JIByX acleKTax, B ABYX XOTS U Pa3JHUYHBIX, HO JOMOJHSIOIUX IPYT
npyra Todykax 3penusi. Ilo ero mMHeHHIO, MepBBIH acleKkT NpearnosaraeT H3y-
YeHHe OCHOBHBIX CHCTeM [IeHCTBYIOIIEro B MHpe IpaBa, ¥ NPH 3TOM pedb
WIEeT O CO3/IaHWH IOPUIMYECKOH reorpacuu. A BTOPOH aclekT Npearnosaraer
TIpUMEHEeHNe CPaBHUTENBHOIO METO/a, PHUYeM HCCIe0BaTeNb PA3JHyaeT ero
cy4yaiiHOe W cHCTeMaTHiecKoe npuMeHeHHe. M. AHceslb CUHTAET, 4TO CHUCTe-
MaTH4eCcKoe NpUMeHeHHe CPaBHUTENbHOIO MEeTO[a He MOXKEeT He CTaTh MeTo-
IOM orpefesieHHOH Hayku |1, c. 43].

BosmoxKHOe nuaneKkTHueckoe coyeTaHHe THX IBYX aCHeKTOB MOXKET MpH-
BECTH K OIpe/lesIeHHIO NpeIMeTa CPaBHUTENbHOIO MPABOBeIEHHUS KaK HayKH.
Hanuuo tpancdopmauus metona B npeaMeT Hayku. [IIupokoe npuMeHeHue
MOILIHOT'O TMOTeHLHana CPaBHUTEJNbHO-IPABOBOTO MeTOda MPHU HU3YYeHHH OC-
HOBHBIX IIPABOBBIX CHCTEM I103BOJISIeT BBIATH Ha HOBBIH yPOBEHb HAKOIJIEHHUS
M CUCTeMAaTH3aLMH ero pe3ynbTaToOB U SIBJASETCS OCHOBOH /ISl TIPU3HAHUS €ro
IpeMeTOM CPaBHHUTENBHOIO TPABOBEIEHHUS.

Taxkum o6pasom, ecau roBOPUTh O NMPHUPOJE CPABHUTEJIBHOTO NpaBOBeje-
HHSI, TO, HECMOTPSI Ha CyIlleCTBOBaHME OOJBLIOr0 KOJHYecTBa MyOJUKaALUH
Hay4yHOro M y4eOHOro XapakTepa, B TEOPUH CPABHUTEJNBHOTO NPaBOBELEHHUS
OTCYTCTBYeT HCXOAHAs KOHLEMNLHs, oTpaxawlas ero obliee MOHUMaHHUE.
ITo 0OBSCHAETCS CJ0KHOCTHIO U HEOAHO3HAUHOCTBIO AAHHOH MpPOOJEMBI.
BMmecTe ¢ TeM 3TO He CHHMaeT 3ajauy HaJjbHedlled ero pa3paboTKH.

Kak nokasbiBaeT pa3BUTHe CPaBHHUTEJbHOIO MPABOBEIEHHS], BOIIPOC O €ro
npeaMeTe siB/sieTcsl HauboJsee CJA0KHBIM M NPOOJEMHBIM, [TO3TOMY MHOTHe
aBTOPbI U30€ralT ero J0CTaTOYHO BCECTOPOHHEro M IMIyOOKOro paccMoTpe-
HUs. DBosiee Toro, mss coxpaHeHHsI CPABHUTEJNBHOrO MPaBOBENEHHS B Kaue-
cTBe 000COO/MEHHOrO0 HAayYHOTO HANpaBJeHUS U NUCLUIIMHBL HEKOTOPbIE aB-
TOPBbI NPEANOYUTA0T H30eraTbh 3TOH Npob/eMaTHKH BOOOLIe.

Hanpumep, P. aBua cuurtasn, 4To CerofgHsi, <Korga CpaBHUTEJNbHOE MPaBO
MIPOYHO CTOMUT HA HOrax, AUCKYCCHH O NPHPOJEe NAHHOrO NpeaMeTa U €ero
MeCTe B YHHBEPCHUTETCKOM IpPernoJaBaHuH yTPATUIN aKTyaJbHOCTb>» [4, c. 9].
K. OcakBe TakXe cyMTaeT, 4TO «He CTOUT YHeJATb 3TOMYy BOIIPOCY TakK
MHOT'O BHHMaHHUs, W mocje 150 JeT cyllecTBOBaHHS HAHHOH MMCLHUIJIHHBI
MPUILIIO BPeMs 3aKOHYUTh AeOaThl 0 ero mpeamete uiau npupone» [10, c. 20].

BmecTe ¢ TeM 3aBeplueHue ne0GaToB O NPeAMETHOCTH CPABHUTEJBHOTO
NpaBOBeJeHUs TMpeArosaraeT HaXxoxKAeHWe TOH OOLIeNPUHATOH MaaT(OpPME,
Ha OCHOBE KOTOPOH MOXKHO OUYepPTUTb OCHOBHBIE KOHTYpPBl €ro MpeaMeTa,
oTpakarllue peajud COBPEMEHHOI'O COCTOSIHHS He TOJbKO NPaBOBOH HAYKH,
HO U [IPABOBOH INPAKTHKH.
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Knaccnueckum omnpenesneHueM INpeaMeTa CAyXKHT OTBET Ha BOINPOC, YTO
U3yuyaeT Ta WM HHAs HayKa, T.e. KPyr Tex npobJeM, Ha OCBelleHHe KOTOPBIX
HarpaBJ/eHa Ta WM MHas HaykKa. MHbIMU cioBamu, npeaMet 10004 HayKu —
3TO omnpejeseHHass 00/1aCThb MO3HAHUS OOBEKTHUBHOH peajbHOCTH, KOTOpas
MIOfIBEPraeTcsi HAyYHOMY OCMBICJIEHHIO.

CpaBHHTe/IbHOE NPABOBEEeHUE SBJSETCS OTHOCHTENBHO MOJIOAOH IOPHUAH-
4eCKOH HayKOH, MosIBJIeHHe KOTOPOH OBLIO BbI3BAHO HEOOXOAUMOCTBIO 0000-
I1IeHUS] U OCMBICJIEHHS] COBOKYITHOCTH 3HAHUH O (DOPMHUPOBAHUH, SBOJIOLUOHU-
pPOBaHUM U (DYHKLMOHHPOBAHUH MPABOBBIX CHUCTEM U 00YCJOBJIEHO Ipolecca-
MM OOLLECTBEHHOIO Pa3BUTHS.

Heo6xoaumo cornacutbcst ¢ mEHenneM M. H. Mapuenko, 4To Hanuuue yet-
KO OIpefleIeHHOTo IMpeaMeTa, OTTPaHMUYEHHOTO OT c(epbl MPUIOKEHHUS CMe-
IaHHBIX AUCLMILIMH, CBUAETENbCTBYET O HaYUYHOH 3PEJIOCTH, OTHOCHTEJbHOH
CaMOCTOSITeNIbHOCTH U MOTeHLHaNbHOH 3(p()EeKTHUBHOCTH paccMaTpUBaeMon
OTpac/¥ 3HAHHS U aKaJeMHUeCKOH NUCLUINHBI [6, c. 24]|. JlaHHOe BbICKAa3Hbl-
BaHHe B ITIOJHOH Mepe MOKeM OTHECTH K CPaBHHUTEJbHOMY MPaBOBEIEHHMIO.

Hrak, no yrBepxkpuenuto 0. A. TuxoMupoBa, «CpaBHUTENbHOE TIPABOBEE-
HMe TIpefcTaB/sieT coO0H paclupsiollyocss 00JaCcTh HAYYHOTO I0pUANYECKO-
ro 3HaHHSA W TEOPETHUECKYH NUCIMIIMHY B cHcTeMe mpaBa» [16, c. D).

K onpenenenuio mpenmera CpaBHUTENbHOIO NPAaBOBEAEHHUS HEOOXOAHMO
MOAXOANTh UCXOIsI U3 HOBBIX TOAXOL0B METOJOJOTHH MPaBOBOH HAaYyKH, Mpo-
JIUKTOBAHHBIX HOBBIMH TpPeOOBAHMSIMH, NPEAbSIBASEMBIMA K COBPEMEHHOH
fopucnpyneHiuu. «MameHenus npeacTaBaeHui o IpaBe U rocyfapcTse, — M0
mHenuio IO. H. O6opoToBa, — cerogHsi BO MHOTOM OIpeessiOTCS BBIXOAOM
K HOBBIM MHPOBO33pEHYECKHM OCHOBAHHSIM, K HHOH NCHXOJIOTMH BOCIIPHUSTHUS
JKM3HH, K WHOH TIO3WIMH UYeJoBeKa B cOBpeMeHHOM mupe» [9, c. I1].

ITo yTBepXKAeHHE B MOJHOH Mepe MOXKHO OTHECTH U K NpeAMeTy Halllero
uccnenoBaHusi. Tak, MCIONb30BaHHE LUMBUIN3ALMOHHOIO MOAXO0JA MO3BOJSET
BBIIBUHYTb Ha MepeiHUH MJaH MU3yuyeHHe UMEHHO MHOXKEeCTBEHHOCTH IpaBo-
BBIX peaJibHOCTeH, oTpaxatwllleli MHOroobpasue MpaBoBbIX siBJAeHUU. Mcxons
U3 3TOro, KpUTEPHUEM OIpefieseHHs NIpeIMeTa CPABHUTEIbHOIO PABOBEIEHNUS
MOKeT BBICTYyIAaTh CaMO MHOroo6pasve M MHOrOACleKTHOCTb NPaBOBOU pe-
aJbHOCTH. Benb MHOroo6pasue CylleCTBYIOILMX MPaBOBLIX CUCTEM M MpPaBoO-
BBbIX KyJ/IbTYP OCHOBAHO Ha Pa3HbIX MPABOBLIX LEHHOCTSX, YXOASLIMX KOPHIMHU
B MpOILLJIOE KyJIbTYpP M LUBUIH3ALHMH.

B pamkax cpaBHHTE/JBHOTO NpaBOBELEHUS CPAaBHUTENbHO-IPABOBOH METON
packpelBaeTCsl B INOJHOH Mepe, MOSIBASIETCS BO3MOXKHOCTb pellleHHs] Ha ero
OCHOBE HOBBIX, 0OoJiee MaclITaOHBIX 3a/ay, BCTAIOLIUX Iepell COBPEMEHHOH
I0pUNUECKOl HaykoHd. Bjaronapsi mHpoKoMy NMpHMeHEHHIO MOILHOIO MOTeH-
LMana CpaBHUTE/JIbHO-NIPABOBOIO METOJA NPH H3yUYEHUH OCHOBHBIX NPaBOBBIX
CHUCTeM Mbl BBIXOJMM Ha HOBBIH ypOBEHb HAKOIMJEHHS U CHUCTeMaTH3aLUH
pe3y/bTaTOB, YTO MMeeT MPSIMOH BBIXOJ Ha MpeaMeT CPaBHUTEJIbHOTO MpaBo-
BeJeHUsI KaK HayKH.

[IpenmeT cpaBHHUTENBHOrO MpPaBOBENEHHUS TaKKe MOXKeT OBbITb ONpeseseH
C TOUKH 3peHHsl NMpo(ecCHOHANbHOH NesATeNbHOCTH IOPHUCTOB, T. €. Jrobas
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IopUAMUecKasl HayKa oOC/Jy’KUBaeT OIpeleseHHylo cepy IOpUIUUECKOH nesi-
TeJqbHOCTH. C 3TOH TOUKM 3peHHst, NMPOUCXOJsIINe UHTerpaLHoOHHble TpoLec-
CBl, TpeArnoJaramolye cOauKeHne MpPaBOBbIX CHUCTEM He TOJBKO B paMKax
OIIHOT'O THIIA NPABOBBIX CUCTEM (Ha MUKPOYPOBHE), HO U B PaMKaX pas3/HuHbIX
THUIIOB MPaBOBbIX CHCTEM (Ha MAaKpOYypOBHE), TaK:Ke HMeIOT BBIXOJ K MpeaMe-
Ty CPaBHUTEJBHOTO NMpaBoBeldeHUs. M B 3TOM m/aHe, C y4eTOM IepedyUC/IeH-
HBIX BOIPOCOB, He KaxKAasl I0pUAMYecKass HayKa MOXKeT CONepHHYaThb C Hay-
KOH CpPaBHHUTEJBbHOIO NPABOBEIEHUS UCXOIsl U3 Kpyra npobJeM, pellaeMblX B
paMKax ee TpeaMerTa.

TakuMm o6pasom, cpaBHUTEJbHOE NpPaBOBeNeHHE SIBJSETCS OTHOCUTEJBHO
HOBOW IOPUAMYECKOW HAYKOH, NpeaMeT KOTOPOH — pacCMOTpPEHHE Ha OCHOBE
CPaBHUTEJBbHO-NIPABOBOTO aHa/IH3a OCHOBHBIX aCMEKTOB (POPMHPOBAHUS, 3BO-
JIOLUH ¥ (PYHKLIMOHUPOBAHUS MPABOBBIX CHCTEM, BBIXOJSIIMX 32 PAMKH HaLU-
OHaJ/IbHBIX TPABOBBLIX CHCTEM, MyTeM BbISIBIEHHUS OOILIEero, pa3/JMiyHOro U 0CO-
O6eHHOTO (CTIeU(PUIHOTO).

Heo6xonumo cornacutees ¢ O. C. 3BoHapeBoOH, KOTOpasi OTMeyaeT, 4To B
HacToslllee BpeMsl B IOPUANYECKON HayKe «CJI0XKHJIaCh CUTyalLHs, Korjaa aaek-
BAaTHOE OCMBICJIEHHE MONUTHKO-IPABOBBIX SIBJAEHUH MPOLIIOT0 U COBPEMEHHO-
CTH TpeOyeT CYIIEeCTBEHHOIO pPaCIUPEHHUs] HCCJe0BAaTebCKOI0 KOHTEKCTa C
NpUBJIeYEHHEM NPUHLUINHUANBHO HOBBIX [J/I51 IOPUAHYECKON HAYKH Hay4YHBIX
METOIOB, KOTOpPble HOCHJIN OBl MapagurMasbHbH xapaktep» [7, c. 173].

[TosTomy BakHellllel 3anauel, CTOsIIeH Nepel CPaBHUTEJNbHBIM [1paBOBe-
JIeHWeM KaK HayKoOH, siBJsieTCsl fajibHeidlnas pa3paboTka U oboraileHue ero
MeToznosoruu. s 3Toro HeoOX0AUMO OOOCHOBBIBATH M pPa3BHBATb yXKe CY-
IeCTBYIOLLYI0 METOLOJOIHI0 He TOJNbKO C MOMOIIbIO NPHUBJEYEHHS HOBBIX
MEeTO/IOB U TOJAXOM0B, pa3pabOTaHHBIX B paMKax APYTHX IOPUAHYECKHUX HayK,
C MOMOLUIBI0 «IOPUAM3ALMHU» HOBBIX METONOB, C()OPMHUPOBAHHBIX IPYTHMH He-
IOPUIMUECKUMH HayKaMH. B cBS3M ¢ 3TUM B OpOUTY METOHOJOTHH TPaBOBOH
HayKH{ BXOAUT HaOOp HOBBIX MOAXOMAOB, NMPUHLMIIOB U METOJOB, pa3paboTaH-
HbIX B PaMKaX MeTOMOJIOTHM Ipyrux Hayk. MIx mpuBsieueHue TpebyeT CBOero
poja ajanTaudd B CBSI3M C NPEIMETOM M METOHOJIOTHEeH IpaBOBOH HAyKH,
uMeHyeMo# «topunnsauuein». ITo muennto B. C. Hepcecsnua, «opunusauus
O3HayaeT IOPUAHUKO-MOHATHHHYIO TpaHC(HOpPMALUIO IPYTHX HEPHUIHYECKUX
MeTO/IOB U JUCLMILINH, UX NpeoOpa3oBaHue C ONpeuessiolMX NO3ULUH MOHS-
THSl TIpaBa U UX BKJIOUEHHE B HOBBIH [103HABATEJNbHO-CMBICJIOBOH KOHTEKCT
npeaMeTa W MeTOAa IOpUAMYECKOH Hayku» [7, c.23].

Hcnonb3oBaHne HOBBIX MeTOMOJOTMYECKHUX IOAXOAOB B CPAaBHUTENBHOM
NpaBOBeJeHHUH (B YaCTHOCTH, LIMBU/IM3ALMOHHBIH, repMEeHeBTHUECKUH, aKCHO-
JIOTHUECKHUH U aHTPOMOJIOTHYeCcKui) 06ycaoBarnBaeT pa3paboTKy LeJoro psiaa
MeTOI0JIOTMYeCKUX TpeOOBaHUH, MO3BOJSIOUIUX PACKPBITh €ro CYIIHOCTb U
cofleprKaHue, U o0oraliaeT ero UccjenoBaTebCKHe BO3MOXKHOCTH. OHH CBO-
OSITCS K CJeYIOLIeMY.

Bo-nepBbIX, 0TKa3 OT MeTOLOJOTHYECKOTO MOHH3Ma, 0a3UpYIHOLIerocs Ha
€BPOIIOLIEHTPU3MeE, T'OCMOACTBOBABIIEM [0JIrO€ BPeMSl B TEOPETHKO-UCTOPHU-
YeCKOM H3yueHHMH OOLIEeCTBEHHBIX (B T. Y. FOCYIapCTBEHHO-NPABOBBIX) sIBJIE-
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HHMH, 4TO NpeArnoJaraeT UCIOJAb30BaHUe MPUHLMINA IJII0padu3Ma MpU BbIOOpe
MeTOJ0JIOTUYeCKHX MOAXOA0B U NpHeMoB. KoMIIeKCHBIH MOAXOMA K HCIIOJb30-
BAHUIO MeTOHOJIOTHH B IOPUIMUYECKOH HayKe §IBJISeTCS HeOOXOOUMBIM YCJIOBH-
€M U /I TIPOAYKTHBHOIO M3y4YeHHs MPABOBBIX CHUCTEM.

Bo-BTOpBIX, H3yueHHe NMPABOBLIX CHCTEM B paMKaX IPaBOBOH MaHOpPaMbl
MHpa TpeOyeT OTKasa OT HAEO0JIOTH3aLMM HALero HAayyHOro MO3HAaHUSA (ero
JIE0JIOTH3ALMHK ), UTO oOecreunBaeT 0ObeKTHBHOE, OECIPUCTPACTHOE OTHOLLe-
HHe KO BceM 0e3 HCKJ/IOYeHHs MpaBoBbIM cuctemaM. CobJjiogeHHe 3TOro
TpeOOBaHUSl METONOJNOTHUECKOr0 XapaKTepa NpearoJaraet cMelleHne aKLeH-
Ta B N0Jb3y OOLLIELUBUIN3ALMOHHBIX LIEeHHOCTEH.

B-TpeTbux, He0OXOAMMO NpPU3HAHHE PABHOrO cTatyca auddepeHLHPOBaH-
HbIX ¥ HeOoTAU((pepeHLHUPOBAHHBIX NPABOBBIX CHCTEM.

Heo6xonumo cornacutbes ¢ menueM lO. H. O6oporoBa, uTo «npencras-
JIEHUS] O MPaBOBOM Pa3BUTHUU He MOTYT CTPOUTHCS Ha OCHOBE aHa/M3a Ipa-
BOBbIX HHCTHUTYTOB U (DYHKLHOHHPOBAHHUM TpaBa OTAU(D(epeHLHPOBAHHBIX
MPaBOBBIX CUCTEM, BblpaxKasl CUTyallMl0 TakuM 006pa3oMm, 4yTo HeoTauddepeH-
LUPOBAHHbIE IPABOBble CUCTEMbl — OYATO Obl OTCTAJNOCTb NIPABOBOr0O OBITHS.
Bo-nepBbix, HeoTan(phepeHIUPOBAHHbBIE TPABOBbIE CUCTEMBI — 3TO OCHOBHOU
MacCHB Ha NpPaBOBOH KapTe MHUpPa M, BO-BTOPBIX, 3TH NPaBOBble CHUCTEMBI
UMEIOT CBOIO BHYTPEHHIOI JIOTHKY Pa3BHUTHS, KOTOpasi He MeHSIeTCs B Ipo-
Lecce auasora npaBoBbIX KyJbTyp. [[03TOMy JIOTHUHO 3aK/IOUKTB, 4TO CyLIe-
CTBOBaHHME HeOTAU(D(PepeHLHPOBAHHbIX MPABOBBIX CHCTEM, HApPSAy C OTAU]-
(hepeHLHPOBAHHBIMH, MpeACTaBAseT CO00H Ba BaXKHEHIIMX HalpaBJEeHHUS
NPaBOBOrO Pa3BUTHS, BO MHOTOM OTPaXKaIOIIUX Pa3/JHYUs B MHUPOBOCIIPHS-
THM, OTHOLLUEHHWH K Bory, Apyrum moasm, TpaauLUsaM MpPeiKoB, BbIpaKeHHbIe
B OCOOEHHOCTSIX IPaBOBOr0 MeHTA/JUTeTa W BOCHPUATHH APYTHX MPaBOBBIX
KyJbTyp» [8, c.5].

MeTono/0rusl CpaBHUTE/BHOTO NIPABOBEIeHUS NIPeCTaB/sseT COO0H CI0XK-
HYI0 CTPYKTYPY, COCTOSILLYIO W3 OOLUMX, KOHUENTYyaJbHbIX MOAXOAOB (HOeH),
MeTO/0JIOTHUECKUX MPHUHLMIIOB U KOHKPETHBIX METOHOB U METOIMKH CPaBHHU-
TeJIbHO-TIPABOBBIX MCCJeN0BaHUH, pa3pabOTaHHBIX KaK B paMKaXx caMOH Teo-
PUH CPaBHHUTEJNBHOTO NPaBOBEIEHHS, TaK U 3aUMCTBOBAHHBIX Y APYTUX IOpHU-
IUYECKUX W HEIOPUAMYECKHMX HayK U alalTHPOBAHHBIX B 3aBUCHUMOCTH OT
npeiMeTa CPAaBHUTEJNbHOIO NPABOBENEHHUSI.

B 3apmauyy npaBoBOH HayKH M IOPUIMYECKOrO0 00pa3oBaHUsl HApPSAy C HU3y-
YeHHEeM HALMOHAJBHOIO NPaBa, 4YeMy OHa yleJseT cerogHs 00J/bllIoe BHHUMa-
HHe, BXOOUT TaKXKe UCCJ/el0BaHHE 100a/JbHBIX 3aKOHOMEPHOCTEH U TeHIEeH-
UMM pa3BUTHS NpaBa B COBPEMEHHYIO 3IOXY.

CpaBHHTe/bHOE TIPaBOBeJeHHE KaK HayKa MepeKuBaeT Mepuoj TpaHchop-
MalM{ ¥ CaMOWAEHTU(UKALMH, BbI3BAHHBIH, KaK y»Ke OTMeyasjoch, C OJHOH
CTOPOHBI, HEOOXOAUMOCTBIO ONpefle/IeHUs €ero MeCTa B CUCTeMe I0PUINYeCKUX
HayK, a ¢ Apyrod — rjoOajbHBIMH M3MEHEHHSIMH B MHpE.

CpaBHUTe/IbHOE NpPaBOBEJEHHE SIBJSETCS HE TOJbKO CaMOCTOSTEJNbHOU
HAaYKOH, HO BBICTYINaeT U Kak yueOHas AucUMIIMHA. Kak yueOHAs AHCLMILIU-
Ha OHO 0OasupyeTcsl HAa HayKe CPaBHUTEJbHOrO IpaBoBeleHUs. [1aBHas 3ana-
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4a CPAaBHUTEJBHOIO MPaBOBEAEHHS KaK y4eOHOH AUCLUIIMHBL COCTOUT B TOM,
4TOOB! BBISIBUTb MHHOBALIMOHHBbIE NPOLIECCHl B COAEPXKAHUM U NPeNnojaBaHUu
CPaBHUTEJILHOIO NPABOBEJIeHHUs, ONpeaeuTb Haubojee 3(P(PeKTUBHbIE IyTH
UX ONTHMH3ALMH.

HMubiMu cioBamy, nanbHedllee yKpelJeHHe CPaBHUTEJNBHOIO NpPaBOBejle-
HUS KaK y4yeOHOH AMCLUIIMHBL pealu3yeMO Ha OCHOBE HOBBIX pPa3paboToK B
OTHOLLUEHUH METOAMKH €ro NnpernojaBaHus.

Pesromupys BblllIecKa3aHHOe, HEOOXOAUMO OTMETHUTh CJeAyIollee.

B macrosimiee Bpemsl Ha0J/01aeTCsl MOBBILIEHHBIH HHTEpPEC y4YeHbIX-IOpHUC-
TOB U NIPAKTUKOB K CPABHUTE/JbHOMY [PAaBOBeeHUI0. Takoe BHUMaHUE 00bsC-
HSIeTCSl Pa3BUTHeM HALMOHAJ/bHBIX MPABOBBIX CHCTEM, HEOOXOAUMOCTBIO OCY-
LIeCTBJICHUS NEHUCTBEHHOU NPABOBOM IIOJIUTUKM M KOHEUHO K€ IIPOLLeCCOM
rno6a/u3alry, Ha Mo4YyBe KOTOPOH, B YACTHOCTH, HAPACTAKT KOH(MJIUKTBI U
KPU3HCBl B MOJUTHYECKOH M NPaBOBOH c(epax.

Kak u panbuie, Bompoc o ero npupoje (o npeaMere ¥ METOLOJOTHH)
HY?K[2eTCsl B MOCTOSIHHOM OTcTauBaHuM. Ha 3Toll ocHOBe BaXKHBIM Halpas-
JIeHUeM COBPEMEeHHOrO Pa3BUTHUS CPABHUTE/bHOIO NPABOBELEHUS SIBJSETCS
JajbHellllee NpeaMeTHOe KOHCTPYHUPOBAHUE U pa3paboTKa ero COBpPeMeHHOU
MeTOJOJIOTUU TyTEeM COBEPLIEHCTBOBAHUS CYILLECTBYIOLIUX €€ 3/JeMeHTOB, a
TaKKe C IIOMOLIbIO IOPUAU3ALUN HOBBIX MOAXOJ0B M METOAOB, C(POPMHUPOBAH-
HbIX B paMKaX JAPYrUX (HEIOPUAHUECKHX) HayK.

OcyuecTBieHre (QYHKLUHH CPaBHUTEJbHOTO NpPaBOBELEHHUS, NPU3BAHHOIO
JaTb HEOOXOOUMble TeOpPeTHYeCKHe HAaBbIKHM, IMO3BOJSIOLIME HCCAeJ0BaTh
NpaBOBbIE CHCTEMBbl, IPAaBOBble TPAJMLIUU, CTAHOBUTCS OOJiee peanbHbIM C
MIOMOLBIO IPUMEHEHHUS] COBPEMEHHON MeTON0J/OTHH CPABHUTEJBHOIO IIpaBOBe-
JeHHUS.

CoBpeMeHHBbIe MpOLlECCHl CTaBAT 3ahauy Iepel BCeMH IOPHUAMYECKHUMH
HayKaMHu BOOOIlle U Nepel CPaBHUTEJbHBIM IPAaBOBeJEHHEM B YaCTHOCTH,
UCII0/b30BaHUS MOTEHLHMA A PAa3/JMYHBbIX [IPABOBBIX CUCTEM B pELIeHHH Mac-
lTaOHbIX 3a[a4, CTOSILUUX Nepel desoBedecTBOM. Ha 3ToM (oHe BosHuKaeT
ocTpasi HeOOXOAUMOCTb B CONOCTABUTEJBbHOM H3YUE€HUH Pa3JIUYHBIX LMBHUJIHU-
3aUUi, MOPOXKAEHHbIX PAa3HBIMU [IPABOBBIMH KYyJbTYpPaMH, IPABOBBIMU TPaiHU-
LMSIMH, [IPABOBBIM CO3HAHMEM U MPaBOBBIM MEHTAJUTETOM.

MeTonos0rusl CpaBHUTEJNBHOIO NPABOBEAEHHS MO3BOJSIET OCO3HATh BO3-
MOKHOCTb ¥ MOTeHLHAJ /I COTPYAHHYECTBA Pa3/JIMYHBIX [1PABOBBIX CHUCTEM
C COXpaHeHHEeM IMPaBOBOU CaMOOBITHOCTH U NPABOBOH MEHTAJbHOCTH, UTO
SBJISIeTCS HeOOXOJUMBIM KOMIIOHEHTOM JJIsl CYLIeCTBOBaHHUSl 0OBbEKTHBHOIO
IPaBOBOrO0 MHOrooOpasusl.
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