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AHTUJUCKPUMIHALLIMHUNA 3AKOH
Y KOHTEKCTi ®OPMYBAHHSA ETHOHALLIOHAJIbHOT'O
3AKOHOJIABCTBA YKPATHU

[Ipo6nemu pacusmy, kceHodo0bii Ta iHIIMX BUAIB AUCKPUMiHALil ocib 3a
O3HAaKaMHU HaLiOHAJbHOI HAJEXKHOCTI, €THIYHOr0 MOXOIKEHHS, MOBH, BipOCIIO-
BilaHHS € OJHUMHU 3 TOJOBHHUX LiJied €THOHALIIOHAJbHOI MOJITHUKH CY4aCHOI
NeMOKpaTHU4HOi nep:kaBu. Haluacrilie came mposiBU HETEPNUMOCTi 3a Of-
Hiel0 a00 KiJbKOMa BUIE3raJlaHMMM O3HAKaMH CJYTYIOTb NPUYMHOKO E€THO-
KOH(JIIKTIB B MOJIIETHIYHOMY CYCIiJIbCTBi, MOPOKYIOTh Mi2KETHIUHY HANpyry
Ta 3aroCTPEeHHS €THOHALIOHAJbHUX BiJHOCHH.

AxTyanbHicTh uUiel mpobJeMaTHKH IJs yKpaiHCbKOI eTHOHaliOHAJbHOI
MOJIITUKKA 3pOCTa€ B KiJbKa pas3iB 3 ONSAYy Ha €BpPOiHTerpauiliHUU Kypc
nepxaBu. ToMy OZHHMM 3 BaXK/JMBUX 3aBIaHb Cy4acCHOI eTHONOJITUYHOI HAYKH
€ BIACTEeXKEHHA MpOoLecy MNPOTUIIl NMposiBaM OUCKpPUMiHALil, IHTOJEPAHTHOCTI
Ha BCiX PIBHSIX, MOr0 aHaJ/i3 Ta KOPUTYBaHHS LIJIAXOM BHECEHHS IPOIO3HULIN
i pekomennauit. OcoOUBY yBary BapTo NpUAiIUTH 60poThOi 3 pacusMoM Ta
OUCKPUMiHALIi€l0 HAa 3aKOHOJABUOMY piBHi. ¥ CBOiX mpausiXx MU MOCJAiI0BHO
BIICTEKYEMO NOBOJI HENPOCTUH Npouec (GOpMyBaHHS aHTHUAUMCKPUMiHALLIHHO-
ro 3aKOHONABCTBA B YKpaiHi Ta iHWHKX MOCTPAaAsIHCBbKUX OepxKaBax, siKe
MOK/JIUKAHO IMOKJIACTH Kpau LIMPOKOMY CIEKTPY MNPOABiB iHTOJEPAHTHOCTI,
TUINOBUX AJS KpaiH LbOro periony.

[Ilo cTocyeTbesl YKpainu, HacaMmIepes 3ayBaXkKMMO, 1110 OJHUM 3 T'OJIOBHUX
He[OJiKiB 3aKOHOTBOPEHHS y c(epi eTHOHALIOHANbHOI MOJITHKH, €THOMOJII-
TUYHOI Oe3MeKu Ta MiXKEeTHIUHUX BIiIHOCUH B3araji €, ${K MPaBuJo,
BiICYTHICTb WLiMiCHOI KapTUHU y 3aKOHOAABLSL. YKPAIHCbKi MOJITHKH PiIKO
BUKOPUCTOBYIOTh y CBOIH MPaKTHUUHIA MOJMITHLI aHaJiTHUHI 0OpoOKHU (yHOa-
MEeHTa/NbHOI Ta MpHUKJaAHOoi eTHonoJaitoJsorii. [Ipo 1e cBinYUTH TOTaJbHA
HEeBIAMOBIAHICTb MPONOHOBAHUX Yy 3aKOHONPOEKTAaX TEPMiHIB YCTaJ€HUM eT-
HOTOJIiITUYHUM IOHATTHAM, OYEBHIHI CYNEPEUHOCTI, AKi BKA3yIOTb HAa HE3HAH-
Hfl (DyHOaMeHTa/JbHHUX OCHOB €THOIOJITOJOril. K crnpaBensuBO 3a3Ha4yuB
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O. Maiibopona, KpiMm akanemiuHoi (yHKIIi — crocTepeXXeHHs i MOSICHEHHS
npowuecis, 1o BinOyBawTbcs y cepi Mi2KeTHIYHMX BiIHOCHH, €THOMOJITOJIO-
riss BUKOHY€ TakO»X MPOTHOCTUUHY i pekomeHmauidny ¢yskuii [1]. Ognak
BOHM TMOKH 110 He 3aTpeOyBaHi B MPAKTHUUYHIM €THOHALLIOHAJBHIA MOJiTHLI

Yxpainu.
SIk mpaBuJ0, y cy0’eKTiB 3aKOHOMABYOI iHilliaTUBU MOCTATHBO MPHUKJIAMHO-
o €THOMNOJITHUYHOIO OOCBiAy — BPEryJIOBAHHA KOHKPETHHUX MUTAaHb, LIO

3aroCTPIOIOTh MiXKETHIYHY HaNpyry, BUPILIE€HHS KOH(JIKTIB LIISIXOM NPUMHU-
peHHSI CTOpiH, TMOILIYKiB KoMmpoMiciB. Aje Opak 3rogd ILIOAO 3arajbHUX
MOHATb, HEBU3HAHHSA | IHKOJIM U €JleMeHTApHe He3HAHHS OCHOBHUX IiIBaJUH
€THOIOJITUYHOI HAYKHU INPHU3BOAATH IO XaoCy, IMOSBU B3AEMOCYIIEPEUJHBUX
iHiLiaTuB, peaJjizauisg SKHX aXK HifK He CIpPUATHUME rapMOHi3alil eTHOHAaLio-
HaJIbHUX BigJHOCHH.

Y O6inbliocTi BUMAAKiB MeTOI KOHKPETHOI 3aKOHOAABYOi iHilliaTHBU CTae
fIKacb Oy»Ke By3bKa INpobJema cpepu eTHOHALIOHAJIbHUX BiIHOCHH, sKa, HA
NYyMKYy 3aKOHOIaBLS, MMoTpeOye HeralHoro BupillleHHs. Hanpuknaan, Biamnos-
innio omosuuii Ha npuHHATTS 3akoHy Ykpainu «IIpo 3acamu nepxkaBHOT
MOBHOI MOJITUKU» cTaB npoekT 3akoHy Ykpainu Ne 10700 «IIpo o6oB’si3ko-
Be BOJIOLIHHSl i BUKOPHUCTAaHHSl Nep»KaBHOI MOBM». MOBHHH 3aKOH BCTAHOB-
JIIOE HOBUH MOPSIOK BUKOPUCTAHHS MOB B YKpaiHi: 060B’I3KOBIiCTb 3acTOCY-
BAHHSA [ep»KaBHOI MOBH, L0 BOJHOYAC HE TMOBHHHO TJAYMAYUTUCH §IK 3arepe-
yeHHs a00 NMpPHUMeHLIeHHS MpaBa HAa KOPUCTYBAHHS perioHaJbHUMH MOBaMHU
a60 MOBaMHM MEHIUHWH Ha TepUTOpiaxX iX nownpeHHs. OCKilbKM YaCTHHOIO
MOMITHUKIB Lled HOPMATUBHUH aKT CIPUUMAETHCH BUKJ/IOUHO SIK MEXaHi3M 3BY-
JKeHHS1 cpepU 3aCTOCYBAHHS [EpPKABHOI MOBHM, BOHM BUDILLUJIU OKPEMHUM 3a-
KOHOJABUMM AKTOM 3alpPOBAAUTH [NEPKABHUHM KOHTPOJb 32 BOJIOAIHHAM Ta
BUKOPUCTAHHSAM [epP>KaBHOI MOBU 0COOaMH MiJ 4ac BUKOHAHHS CJAYyKOOBHUX
000B’SI3KiB B JepKaBHOMY i MyOJIilUHOMY CeKTOpax, MOCUNaI0YUCh Ha Te, W10
Taka MPaKTHKA € MOLUMPEHOI0 B iHIIMX TMOCTPAASHCbKUX Nep:kaBax [2].

BriM nmomiOHUH CTU/Ib 3aKOHOTBOPEHHS (peaklisi Ha HaraJjbHi eTHOIOJi-
TUYHi BUKJWKH) Ma€ LIJKOBUTE MPaBO Ha iCHyBaHHS Ta pPoO3BUTOK. [leBHOWO
MipOol0 BiH Harajaye npeleleHTHe IPaBO AHIJIO-aMEPUKAHCbKUX MPABOBUX
CHUCTEM, € OCHOBHHUM MAaCHUB 3aKOHONABCTBA €, MO CYTi, BUPILLIEHHSAM OKpe-
MHUX MpobOJeM Ta CMOpiB IPUCTAMU-NPAKTUKAMH, a He TeOpeTHKaMu. 3a
aHAJIOTi€l0 YKpalHCbKa NpPHUKJIANHA €THOHALiOHAJbHA IMOJITHKA KPOKYE Bil
OKPEMOTrO 0 3aranbHOro, (OPMyKoOUYHd 3aKOHOAABCTBO iHilliaTHBaMHU 3 BHUPIi-
[IeHHS LiJKOM KOHKPETHHUX EeTHOHALIOHAJbHUX IMUTaHb. 3ayBaXKUMO, 110 L
TEeHJEHLi BUHUKJ/A He Biapasy mic/as (OpPMYBaHHS depKaBH.

BpaxoBytouu Te, 1wo YkpaiHa Oyna npaBoHactynuullelo YPCP, B Hill
TPUBa/NU{ Yac OilM 3aKOHM KOJIMIIHBOI AeprkaBu. Ha 3MmiHy iM mocTymnoso
NpUAMaJUCS 3arajbHi 3aKOHH Ta KOIEKCH. AJjie 1le cTocyBaJjocs iHIUX chep
KUTTS. B eTHOHauioHa/bHIU MOJMITHLI LS TeHAEHLIis 3aKOHOTBOPEHHS (IO-
CTYNy BiJ 3arajbHOro N0 KOHKPETHOTO LIJSAXOM MNPUUHATTS 3aKOHIB, KO-
NeKCiB, CTpaTerid Ta iX MoAaJblliol peaJsiszauii B MiA3aKOHHUX HOPMATHUBHUX
aKTax) BTpaTHJ/Ja NOMiHyBaHHS i MOCTyMUJAcs TeHAEeHLii BUpilleHHS aKTy-
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aJbHUX NpoOJieM LIJISIXOM BHECEHHS 3MiH 10 YMHHHMX 3aKOHiB a00 MPUHUHATTSA
HOPMATHUBHO-IIPABOBUX aKTiB, IKUMH AeprKaBa HaMaraeTbCsd NAaTH BiAIOBilb
Ha TOJIOBHI €THOIOJIITHYHI BUKJIMKHU i 3arposu. [lomwtoBxom no uporo crana
H6aratopiyHa HeMOXKJHUBICTb NMPUUHATTS KoHuemnuii nep»kaBHOI eTHOHaLio-
HaJIbHOI MOJIiITUKH, HA OCHOBI SIKOI MJaHyBaJsocs (POPMyBaHHS BCbOIO MAaCHUBY
eTHOHALlIOHAJIbHOTO 3aKOHOJAaBCTBa. BigTak, 3aKOHOMABLI MiLIJA UIJIIXOM
BUpPIlLIEHHS OKPeMHUX MPOOJIEMHUX MOMEHTiB, HeWTpasizalii roJOBHUX €THO-
KOH()JIIKTOreHHUX (PaKTOpiB A/ 3HATTS €THOHALOHAJIbHOI HaNpyru B yKpai-
HCbKOMY IOJIIETHIYHOMY CYCIHiJIbCTBI.

[Ipouec HampaltoBaHHS AaHTHUAMCKPUMiHALIMHOTO 3aKOHOJABCTBA YM He
HalKpallle iocTpye mito uiei TeHneHiii. Bxke y Hy/aboBHUX pokax 3’sicyBaJo-
cs, o HoBa penakiisi KpuminambHoro komekcy Ykpainu, mpusinsata B 2001
poui, Tak camM0O Hee(ekTHBHA y OOpoTbOi 3 MposSBAMHU PaACU3MY, AUCKPHUMi-
Hauii Ta kceHodoOil, 9K i momepenHs PanSHCbKHUX 4YaciB, HE3BaXKAamUW Ha
NpUCyTHICTb y Hi#l ¢T. 161 «IlopylueHHs piBHONpaBHOCTI rpoMajsiH 3a/exKHO
Bif X pacoBOi, HalliOHAJbHOI HaJeXHOCTi abo peJsiriiHUX MepeKoHaHb» [3].
€Bpornelicbka KOMicist TPOTH pacu3My Ta HETEPIUMOCTi y CBOIX OCTaHHIX 10-
MOBIASAX MO YKpaiHi peKoMeHayBaJsa MOCUAUTH OOPOTbOY 3 MPOSBAMH HeTep-
MUMOCTI Ta AUCKPUMiHALl LIJISXOM KOPUTYBaHHS 3aKOHONABCTBA Ta MPHUH-
HAITTSl BCEOCSI?)KHOTO aHTUAMCKPHUMiHaUidHoro 3akoHy. Jlume B 2010 poui no
ct. 161 KKY 6ynu BHeceHi 3MiHM B YacTHHi MOCHJEHHS BiAMOBiZaJbHOCTI,
OJlHAK §IBUILE AUCKPUMiHALil B LiJoMy He 3100yJI0 NPAaBOBOTO BHU3HAUEHHS.

Hac uikaBuTHMe cyyacHM# eTan aHTUAWCKPUMIHALIAHOTO 3aKOHOTBOPEH-
HSI, 30KpeMa, B KOHTEKCTi OCHOBHUX TeHIEHLiH (POPMYBaHHS €THOHALiOHAJIb-
HOrO 3aKOHOJABCTBA 3arajoM. Y TMoOINepeiHiX Mpausx 3raayBaJjocs Mpo Te,
10 YAOCKOHAJIeHHS YHHHOTO ab0 MPUHHATTS BCEOCSXKHOTO aHTUAMCKPHUMIiHA-
LiHHOTO 3aKOHONABCTBA — He JHlle pekKoMmeHpaalis Panu €Bponu, siKy 3ara-
JIOM MOXKHA MPOIrHOPyBaTH, L€ OAHA 3 TOJOBHUX BUMOI N0 BCiX KpaiH —
NpeTeHAeHTIB Ha uleHCTBO B €Bponeiicbkomy Corwosi. Llsi ymoBa 3adikcoBaHa
B [lnani mi#t mono ni6epadniszauii BisoBoro pexumy €C nias Ykpainu. OnHak
Yxkpaina i 6e3 TuCKy 006’enHaHoi €Bpomnu 3alikaBjeHa B 3MeHIIEHHi MPOsBiB
NUMCKpUMiHaLil, kKceHo(poOil Ta pacu3Mmy, fKi HeraTHBHO [03HAYaKTbCH Ha
€THONOJITUYHIA cTabinbpHOCTI. BTiM, K NpOLEMOHCTpPYyBaB NOCBiA aHTH-
JNUCKPHUMiHALLIHHOTO 3aKOHOTBOPEHHSI B cycinHid MoJioBi, KOxkeH HOpMaTUB-
HO-TIPABOBUU aKT y €THOHALiOHAJbHIA cepi MoXKe He JMIIe CIPUATH BUPI-
IIEHHIO eTHOMOJMITUUYHUX NpobJeM, a ¥ CTaTH AXKepeJsoM iX BUHHUKHEHHS.
Tomy Ykpaina nemoHcTpye HeabUsiKy 0OepeKHICTb Yy MPUUHSATTI BCEOCSHKHO-
ro0 aHTUIUCKPUMIHALIMHOIO 3aKOHOAABCTBA.

3apa3 Ha po3rasni y mnapJameHTi mepebyBae Iija HW3KA aHTHIUCKPHUMi-
HalUidHUX iHiUiaTHB, sIKi MOTPeOyIOTh AeTaJbHOrO MOPiBHAJABHOTO aHaJi3y,
BHBYEHHS Ta JOoMNpaltoBanHs. Amke YKpaiHi He nmoTpiOeH MoaiOHWHA eTHOHA-
LiOHAMbHUN KOH(JIKT HAaBKOJIO aHTUAUCKPUMIHALIMHOIO 3aKOHY, SKUH MaB
Micue upboro poky B MosnoBi. Yci aHTHAMCKPUMiHALIAHI 3aKOHONPOEKTH
MOXKHa PO3MIJMUTH Ha NBi KaTeropii, siki BimoOpaxKarTb Mil0 NBOX 3TaJlaHUX
paHillle TeHAeHLiHd (hopMyBaHHS eTHOHALOHa/NbHOTO 3akoHonascTBa. Lle 3a-
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rajbHi 3aKOHOAABYi iHILiaTHBU, AKI NPETEHAYIOTb Ha POJIb BCEOCHKHOIO
AHTUAUCKPHUMIHALIAHOTO 3aKOHOIPOEKTY, Ta KOHKpEeTHi, crelia/ai3oBaHi,
CIpPSIMOBAHI HAa MPOTHUAII0 OJHOMY BHAYy AMCKPUMiHaUil ab0o 3aXHUCTy MEBHOI
KaTeropii ocid Bim ycix BuaiB auckpuminauii. Jlo 3arasbHux 3a cdeporo mii,
KiJbKiCTIO cyO'eKTiB i 00’e€KTiB peryJ/iioBaHHS Ha/jexaTb TakKi 3aKOHOHABUi
iHiLlIaTUBH:

— mnpoekT 3akoHy Ykpainu «IIpo 3acamu 3amobiranHsi Ta NpoTUAii AuC-
KpuMmiHauii B Ykpaini» Ne 10468;

— npoekT 3akoHy Ykpainu «[Ipo mocusneHHs BiamnoBigasbHOCTI 3a Awuc-
KPUMiHallil0 HA pacoBOMY, eTHiUHOMY i pesirifiHomy rpyHTi» Ne 10715.

Jlo 3arajbHUX iHiLiaTUB CJif BigHecTH Takoxk npoekT Ctparterii 60poThOH
3 NHMCKpUMiHaLiel0 B YKpaiHi 11010 3AiHCHEHHS npaB i ¢cBoOOM OCOOUCTOCTI,
po3po6enuit Mi"ictepcTBOM roCTHLIiI HA BUKOHaHHA [lnany nidd momno Jibe-
paJnisauii BisoBoro pexkumy Ta cxBaneHud Kabinetrom MiHicTpiB B JIOTOMY
2012 poky. Crparerito 60poThOM 3 AMCKPHMiHALi€ ypsJ 3aNpONOHYBaB
3atBepauTH Ykasom [lpesunenrta [4]. Ii nanpamtoBanus 6yso oOyMOBJEHO
BiICYTHICTIO KOHLENTYaJbHOTO BH3HAYEHHS aHTUAMCKPUMiHALIAHOI MOJIiTH-
KM, 3acal HisJAbHOCTI Hep»KaBHUX opraHiB y ui# chepi. Onnak Crpareris
60pOoTHOU 3 AUCKpUMiHALi€l0 € Oijblle MOJITUYHUM PAMKOBUM NOKYMEHTOM,
BOHa nepenbavyae yIOCKOHA/NeHHSI 3aKOHOAAaBCTBa Yy ctepi OopoTbOH 3 Mpo-
sIBAMU TUCKPUMiHALIl LIJISXOM MPUUHSATTS 3arajbHOTO 3aKOHY (creliaJfi3oBa-
HUX 3aKOHIB) ab0 BHECEHHSI 3MiH [0 YMHHOIO 3aKOHOOABCTBA.

Jlo KOHKpeTHHUX (creuiani3oBaHuX) CJif BifHECTH TaKi 3aKOHOMAABYi iHillia-
THUBHU:

— npoekT 3akoHy Ykpainu «[Ipo HenmomylleHHS AMCKpUMiHalii 3a 03Ha-
Koo ctati» Ne 2755;

— npoekT 3akoHy Ykpaiuu «IIpo samobiranHsi nuckpuMiHauii 1on0 ocib
JiTHBOTO i moxuJsoro BiKy B YkpaiHi» Ne 7224;

— npoekT 3akoHy Ykpainu «IIpo BHecenHsi 3miH no Komekcy Ykpainu
PO aAMIHICTPATUBHI MPABOMNOPYLIEHHS LIOA0 BCTAHOBJIEHHS BiANOBiAaJ/b-
HOCTi 32 BiATBOPEHH§ CLIEH HACHUJIbCTBA Ta >KOPCTOKOCTi, PacoBOi, HaLio-
Ha/JbHOI YM peJiriiHoi HeTepnmuMocTi Ta auckpumiHauii» Ne 10518.

3ara/jbHi 3aKOHOZABYi iHiLiaTUBU 000B SI3KOBO MICTATb BU3HAUEHHS IUC-
kpuminauii. IIpoektom 3akony «IIpo 3acamu 3amobiraHHs Ta MPOTHIi IHC-
KpUMiHaUil B YKpaiHi» OUCKpUMiHALli€l0 BBaXKAalOTbCH pillleHHs, nii abo Oes-
HNisiMbHICTh, 110 CHPSIMOBAHI Ha oOMexxkeHHS abo mpuBijei 10O0 OKpeMoi
ocoOM 4M rpynu ocib 3a 03HaKaMH pacH, KOJbOPY LUKipH, MOJITHYHUX, peJi-
FUHUX Ta IHIIMX MEPEeKOHaHb, CTATi, BiKy, €THIYHOTO Ta COLiaJbHOTO IOXO-
JUKEHHS, CIMEHHOro Ta MAaHHOBOIrO CTaHy, MiCUs INPOXXHUBAHHS, 32 MOBHUMH
a00 iHIIMMH O3HAKaMH (Haji — MeBHi 03HAKH), SIKIO BOHU yYHEMOXKJHUBJIIO-
I0Tb BU3HAHHS i peaJii3allilo Ha piBHUX TMiACTaBax MpaB i cBOOON JIOAWHHU i
rpomansinuHa [5]. IIpoekrom 3akony «[Ipo mocuseHHs BigmoBimanbHOCTI 3a
NUCKPUMiHALI0 Ha pacoBOMY, €THIYHOMY i peJsiridlHOMy IpyHTi» — nii abo
0e3Mis/bHICTh, L0 MPU3BOAATH N0 CTBOPEHHS HECIPUATIMBHUX YMOB, BCTa-
HOBJIeHHS oOMeXkKeHb peaJsiizauii npasB Ta cBoOoA ab0 HaJaHHS NPUBiJeiB
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y Oyab-Kiii cepi KUTTS 15 0coOu (Tpymnu ocib) 3a 03HAKAMHU PacH, KOJbO-
py WWIKipH, €THiYHOI, HALliOHAJIbHOI HAJIe’KHOCTi, €THIYHOIO IOXOIKEHH,
BipOCMOBiJAHHS, PeJIriHUX NepeKOHaHb, KOH(eCiiHOI Ha/IeKHOCTi MOpiBHS-
HO 3 ocobolo (rpynoto oci6), mosbasnaeHux uiei o3Haku [6]. Ilepiie BusHaueH-
Hsl Oi/bLI rpomi3nke, pOPMYJIFOBAHHS HE BiAMOBifae 3arajbHOEBPONEHCHKOMY
BU3HAUEHHIO AUCKPUMiHALlii, ajle BOHO OXOIJI0€ OiJjibllie BUIIB AUCKPUMIiHALL,
HiXK Ipyre.

[Ipoexktom 3akony «IIpo 3acamu 3amobiraHHs Ta MPOTHIIi AUCKPUMiHALL{
B YKpaiHi» MPOMOHYETbCS BUOKPEMJIIOBATHU TaKi (POPMHU OUCKpPUMiHALIl: MpHU-
XOBaHy, NpsAMY, NiAOypOBaHHA 00 AMCKPHUMiHALl Ta YTUCK, — OJHAK LEeH
MOMAIJ HifIK HE IO03HAYAETbCH HA BCTAHOBJEHHI BiANOBINAJBbHOCTI 32 OUCKPU-
MiHauiiiHi nii. ['0J0BHOIO Bago0 MOKyMeHTa € HMOro 3arajbHUH MOJiTHUYHUH
XapakTep Ta BiACYTHICTb KOHKPETHHMX MeXaHi3MiB MPOTHAil Ta 3amobiraHHs
nuckpuMiHauii. [IpoekToM 3aKOHYy BU3HAualOTbCS MPUHLUKIHU HEOUCKPUMi-
Halii, TOBHOBaXXeHHS OpPTaHiB BJaAM BiANOBiNaJbHHX 3a 3amoOiraHHs Ta
NPOTHUIII0 AUCKPUMIiHALLl, OCHOBHI HAaNpsIMU AePKaBHOI MOJITHUKH LIOA0 3aI0-
OiraHHa Ta NPOTUAIl OAUCKpPUMiHALii, SK-OT:

— HeJONYLIeHHS NUCKPUMIiHALIL;

— 3aCTOCYBaHHSl MO3UTHUBHUX MiH;

— CTBOpPEHHSI YMOB JJIs CBO€YACHOIO BHUSABJEHHS (PaKTiB IUCKPUMiHALL]
Ta 3a0e3nedyeHHsT e(h)eKTUBHOTO 3aXUCTy OKPEMHUX 0Ci® uu Trpym ocib, sKi mo-
CTpaxKaa/ju Bil NUCKPUMiHALLI,

— BHXOBAHHA i MpolaraHaa cepej HaceJeHHs YKpaiHu roBaru A0 ocid
He3aJseKHO Bifl IX MEeBHUX O3HAK, MOLIUPEHHS MPOCBITHULBKOI HiSIJIBHOCTI Yy
iz cepi [9].

[Ipn uboMy cepen YOTUPbLOX HAMPSIMIB AHTUAUCKPUMIHALLIKHOI MOJITHUKH
3aKOHOMPOEKTOM YaCTKOBO 3a0€3Me4YyeThbCs JHIIe MeplIuid — HeIOoNyLIeHHS
JUCKpUMiHaLii. 30KpeMa, HOpMAaTUBHO-IPABOBUM aKTOM IependayeHo MpoBe-
NeHHS aHTUAUCKPUMiHALiHHOI eKcrepTU3U (CT.8) 3 MeTOK BUSIBJIEHHS Yy
[IPOEKTaX HOPMATUBHO-NIPABOBUX AKTIB HOPM, SIKi MICTATb O3HAKU IUCKPUMI-
Hauii. be3 monepenHboi 060B’I3KOBOI AHTUIMCKPUMiHALIIHHOI €KCIIEPTH3H He
NpUAMaTUMYThCS 3aKOHM, akTu [lpesumeHTa, iHIII HOpPMATHBHO-NPaABOBI
akTu, po3pobseni Kabinetom MinicTpiB, MiHicTepCcTBaAMH, LIeHTPAJbHUMHU Ta
MiClleBUMH OpTaHaMH BUKOHaBUOi Bjanu. 3abe3nedyeHHs IHIIMX HaAMpsMiB
AHTUAMCKPUMiIHALIHHOI MOJIITUKY He mepenOayeHO Hi CaMUM 3aKOHOIPOEK-
TOM, Hi 3allpOMIOHOBAHMMM HHUM 3MiHAMHU N0 iHIWIUX 3aKOHiB YkpaiHu. Tak,
3aCTOCYBaHHS MO3WTUBHUX Aid a00 MO3UTHBHA NUCKPUMiHALiSl 3rafiyeThbCs
Juule y CT.7 TPOEKTY 3aKOHYy. SIKUM YHMHOM peasi3oByBaTUMeTbCs Led Ha-
MpsiM aHTUAUCKPUMiHALLIHHOI TMOJMITUKH, Ha SIKUX 00 €KTiB MOLIHPIOBATHMYTb-
Csl MO3UTUBHI Nii — HE3po3yMiso. 3 UbOro MOXKeMO 3pPOOUTH BUCHOBOK, LIO
LS HOpMa 3aKOHY He MpallBaTHMe B YKPAIHCbKOMY aHTHAWCKPUMIHALIMHOMY
3aKOHOJABCTBIi, iK€ B3araji He MICTUTb BU3HAUE€HHS MO3UTUBHOI AUCKPUMI-
Hauii. OTxe, uell HanpsiM noTpebye CYTTEBOro yTOUHEeHHS (BU3HAYEHHS,
OKpeCJIeHHS MeXaHi3MiB peaJisallii MO3UTUBHUX MAiH) MPU MOAAABLIOMY HOOII-
paLOBAaHHI 3aKOHOIPOEKTY.
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[Ilo » cToCyeThbCs ABOX HACTYMHUX HaNpsIMiB aHTUAUCKPHUMiHALIHHO]
MOJIITUKK — iX e(eKTUBHa peaJiidauis noTpeOye CTBOPEHHS OKPEMOIO Aep-
J)KaBHOTO OpraHy, Ha SfIKMH OyAyTb NMOKJAaneHi (yHKUii BUSBJIEHHS (PaKTiB
NACKpUMiHaUii, 3a0e3neueHHs] e(PeKTUBHOTO 3aXUCTY OCi0O, 110 MOCTpaKaa-
JIU BIiN [OUCKPUMIiHALII, MomyJasgpusauii cepen HaceJeHH I[IPUHLHUIIB
HeJMCKpPUMiHaLii 32 Oyab-KOI0 03HAKOI0. TWM YyacoMm y MpoeKTi Wi (yHKILl
NMOKJafalThcsd Ha YMOoBHOBakeHoro BepxoBuoi Panu Ykpainu 3 mnpas
JIONMHU Ta TPOMaAChbKi opraniszauii, ¢isuuyHi Ta topunuuHi ocodu. Take
CyTTEBE PO3LIMPEHHS MOBHOBA)KEHb YTIOBHOBAXKEHOTO 3 MpaB JIIOIWHU BH-
K/JIMKAa€e CYMHIBH LIOAO IX €(EeKTUBHOIO BUKOHAHHS, 3BAXKAKOUM Ha Te, LIO
3anobiraHHsl Ta NPOTUAIs NUCKPUMiHALil Oyne He OCHOBHUM, a NOAATKOBUM
000B’5I3KOM 11bOr0 opraHy. I'poMaachki opranisauii, i3uuHi Ta OpUAUUHI
0coOM MalTb MPaBO MPOBAAUTH AHTHUAUCKPUMIiHALIHHY Hisl/bHICTH HA H00-
pPOBiJIBHUX 3acajax.

3ayBaxKUMO, L0 MPAKTHYHO yCi €BPONEHChbKi aHTUIMCKPUMiHALIHHI 3aKo-
HU nepenbavaroTh (PYHKLIOHYBaHHSI OKPEMOro OpraHy, Ha SIKMH MOKJaLeHO
000B’513KM 3 3anobiraHHs Ta NpoTUAil AuckpuMiHalii. Hanpuknan, Helonas-
HO MPUUHATUH aHTHAUCKPUMiHAUidHUH 3aKoH Pecny6aiku MoJsnoBa (3akon
«ITpo 3abesneueHHs piBHOCTi») 3000B’sidye Baany chopmysatu Pany 3 mo-
nepeKeHHs1 Ta JikBifgalii AUCKpuUMiHaLii Ta 3a0e3neueHHs piBHOCTI [7].
€Bpornelicbka KOMicis MPOTH pacu3My Ta HETOJEePAaHTHOCTI peKOMeHIyBaJa
YKpaiHi sikomora IIBHJLLE CTBOPUTH OKPEeMHUH OpraH, sikui Bi3bMe Ha cebe
pOoJib KOOPAMHATOPA 3yCUJIb Yy O0poThbOi 3 pacusMoM, KceHodobiero, aHTHCe-
MiTH3MOM Ta pacoBOI0 AUCKpHUMiHauielo [8]. Ykpaini cjaim B3sTH n0 yBaru
pekomeHnnauii €EKPH, a takox ckopucrtarucsi 6araTopidHUM €BpOINeHCbKUM
JNOCBiIOM 3 MPOTHAIl NUCKPUMiHALil, BHICIUM BiAMOBiIHI 3MiHU 1O MPOEKTYy aH-
TUIUCKPUMIHALIMHOIO 3aKOHY.

[Hmit npoekt 3akoHy «IIpo mocusneHHsl BinmoBigadbHOCTI 32 AUCKPUMI-
Hallilo Ha pacoBOMY, €THIUHOMY i peJiirilHOMY I'PYyHTi» TakoX He mepenbdadae
CTBOPEHHSI OKPEeMOro OpraHy 3 NpoTudil auckpumiHauii. OgHak y HbOMY €
OifblI YiTKi MeXaHi3MM MPOTHUIIl NUCKPUMiHaUii Ta Habarato AeTaJjibHille
MPOMUCAHUU TIPOLIEC MPABOBOTO 3aXUCTy OCi0, IO 3a3HaAU OUCKPUMiHALLI.
30KpeMa, BCTAHOBJIIOETbCS LIMBiNbHA, aJMiHiCTpaTUBHA, KpUMiHa/IbHA BiAIMO-
Biga/JbHICTh 32 AUCKPUMiHALiIMAHI Aii, TPOMOHYIOTbCSA BiAMOBiAHI 3MiHU 10
cT. 161 KpuminanbHoro komekcy Ta AonoBHeHHsI y Burasai ct. 161-1 «/[uc-
KpPUMiHALil HAa PacOBOMY, €THIYHOMY i peJiriiHOMYy TPYHTi», fIKi yMOKJIMB-
JIOIOTh TIPUTATHEHHS 10 BiANOBiAAaJIBHOCTI 0CiO, BU3HAHUX CYLOM BUHHUMH Yy
CKO€eHHi auckpuMiHauii [9]. OkpeMHMH CTAaTTSIMHM BUIIMCAHO MOPSAOK CYAOBO-
ro 3axucTy ocib, 10 NocTpaxKaaau (CTpaxkAawTb) Bil AUCKPUMiHALIl
(ct. 13), BCcTaHOBJeHHS (pakTy AUCKpUMiHaUil (cT. 14), BiAlUKOAYBaHHS LIKO-
1M, 3aBIaHOl BHACJiNOK mUCKpHMiHawii (cT. 15).

3Baxkawyu Ha HeNOJiKM Ta repeBard 060X 3arajJbHUX 3aKOHOIMPOEKTIB,
MOZKEMO 3alponoHyBaTH 00’ €IHATH iX B OAMH 3 ypaxyBaHHSIM BHIlle3a3Haue-
HUX 3ayBaxkeHb. lle M03BOMMTH HampauUOBaTH SIKICHUH 3arajbHUH aHTHIHKC-
KPUMiHALIHHUN 33aKOH, IKUU €(PEeKTUBHO MPOTUAIATHME yCiM (popMaM AUCKPHU-
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MiHauii B YKpaiHi Ta 103BOJNUTb Aep>KaBi B MPaBOBOMY MOJi HAOJU3UTUCS 10
cranpaptis €C.

[Ilo X cTOCyeTbCsl creliali30BaHUX 3aKOHONPOEKTIB, fKi nependavyaroThb
3aXHUCT TMEeBHUX YPa3JHUBUX TPYI Bil ycCiX BUIIB AUCKpPUMiHaLil abo 3ab00po-
HSIOTh OKPeMHH BHUJ NHCKPUMiHALil 040 yCix 0ci®, BOHH CYTTEBO Pi3HATH-
cs. [Ipoekt 3akony «IIpo 3amobiraHHs AUCKpHUMiHALil 11010 OCi® JITHBOTO i
MOXUJIOr0 BiKYy B YKpaiHi» € pO3TOPHYTHUM AHTUAUCKPUMiHALIHHUM 32aKOHOM
3 BU3HAUYEHHAM AUCKPUMIiHALil, HANPSAMKIB aHTUAUCKPUMIHALIIMHOI IOJITUKH,
MMOBHOBAXXE€Hb OPraHiB, MOKJIUKAHUX MPOTUMIATH OAUCKPUMiHALIil, PO3TOPHY-
THM BHKJIAIOM C(ep Ta 0COOJUBOCTEH 3aCTOCYBAHHS aHTUAMCKPUMIHALIMHUX
M0JIOXKEHb, ONHAK CIPSIMOBAHMH Ha 3aXUCT JIMLIE OJHiel rpymd — ocid mo-
xusoro Biky [10]. Inwi crneuianizoBani 3akoHompoekTH mnependauarThb BHe-
CEeHHS 3MiH 10 YMHHOIO 3aKOHOJABCTBA.

CkJanocsi HaBiTh BpaXKeHHS, L0 NMPUUHATTS KOHKPETHUX 3aKOHOIMPOEKTIB
He BHUKJ/IOUAE NMPUUHATTS 3arajbHOr0 aHTUAMCKpPHUMiHAUidHOroO 3akoHy. Ha-
BMAKW, OBi TeHAeHUii (D)OPMyBaHHS aHTHUAUCKPHUMiIHALIAHOTO 3aKOHOAABCTBA
(Bil. KOHKPETHOTO [0 3arajbHOro i BiJ 3arajbHOr0 10 KOHKPETHOTr0) IOMOB-
HIOIOTb OAHA OonaHYy. IIpo 1e cBimYUTH OAMH i TOW »Ke eTan, AKUA MPOULLIH
OKpeMi creliasi3oBaHi Ta 3arajbHi 3aKOHOAABUi iHiuiaTHBU. 30Kpema, Mpo-
ekT 3akoHy «IIpo 3anmobiraHHsl MUCKpUMiHALil OO0 OCiO JiTHBOTO i MOXUJIO-
ro Biky B YKpaiHi» OyJ/i0 IPOrosioCOBAHO B NEPLIOMY YHUTaHHI (MPUHHATO 3a
ocHOBY). | mpu uboMy MponoB»KyBaJuCsl PO3rJsAaTUCs 3aKOHOAABUI iHilliaTH-
BU 3arajibHOTO aHTHUAMCKPUMIHALIMHOTO 3aKOHY. AJie 1e 3arpoKyBaJio, 3 OJl-
HOro OOKy, NyOJIIOBAaHHSIM 3aKOHONABUYUX I0JIOXKeHb — IOABIMHUM 3aXHUCTOM
OKpPeMMX YpasJUBUX IPYI (HaNpUKAan, ocib JiTHbOrO BiKy Y clelliani3oBaHO-
My i 3arajJbHOMY 3aKOHi), a 3 iHIIOro O0KY, He BHKJ/IOYaJa0 WMOBiIpHICTb TOTO,
o 3a cdeporo ail AK creliani3oBaHUX 3aKOHIB, TaK i 3arajbHOro 3aKOHY
3a/MIIaThCA MEBHi Tpynu ociO, 110 HahdacTille CTaloTh 00’€KTaMu AUCKPHU-
MiHauii (Hanpukmaan, ocobu 6e3 rpomansinctea ta JII'bT-ocobu), ockinbku ix
JUCKpPUMiHALiA MoAinsieTbcsl OlMbLIICTIO TPOMAASH CYCHiJbCTBA.

3 orsigy Ha lie 3aKOHOAABI BUPILIK/IM BiAMOBHUTHCS Bil 3aXHUCTy OKpe-
MHUX YPas3J/JMBUX TPyl HA KOPUCTb BPeryJ/JIOBaHHA MNPOTHUIIl BCiM (opmam
nuckpuMiHauii. Ha nanuii MOMeHT MpUiHATO 32 OCHOBY MpoeKT 3akoHy «IIpo
3acanu 3anobiraHHs Ta MPOTHUMAIl AUCKPUMiHAlil B YKpaiHi», 10 3 ypaxyBaH-
HAM [POIMO3ULIN Ta PEKOMEHIALil Mae CTATH BCEOCSKHUM aHTUAUCKPUMiHA-
LiHHUM 3aKOHOM, SIKOTO Bin Ykpainu Bumarae Pama €ppomnu i 6e3 sikoro
HEMOXKJ/IMBa O0poThbOa 3 yciM OaraTOMaHIiTTSM MPOSBIB LIbOTO €THOAECTPYK-
TUBHOTO siBMIIA. OQHAK MTOKU He NOCSATHYTO 3rOAM LIOA0 OCHOBHHUX MOJIOXKEHb
3aKOHOMNPOEKTY y MOJITHKYMi i couiymi, mu He Moxkemo 3i 100 % BneBHeH-
iCTIO CTBEpIKYBATH, 110 L5 TEHAEHLis 3aKOHOTBOPEHHSI BidbMe ropy y (op-
MYBaHHi aHTHAUCKPHUMIHALIAHOTO 3aKOHONABCTBA Y KpaiHH.
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Jloc/ixKeHo cyyacHUH eTall HanpalloBaHHS aHTHIUCKPUMiHALIHHOIO 3aKOHOLABCTBA Y K-
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BHeceHo aBTOpChbKi pekoMeHpalil Ta 3ayBaKeHHS 1100 OCHOBHHUX TOJIOKEHb aHTHAWCKPHU-
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Summary

Vitman K. M. Antidiscrimination law in the context of ethnic legislation of
Ukraine. — Article.

The modern phase of Ukrainian anti-discriminal law formation is analysed. The
comparative analysis and classification of drafts of 2012 year are made. Recommendations
and amendments to anti-discriminal law are proposed.

Keywords: antidiscriminal law, forms of discrimination.



