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X. bexpys

O BJIUIAHHUU PUMCKOI'O NMPABA HA UCJIAMCKOE IPABO:
®OPMAJIbHbIK U COLEP)XATEJIbHbIN ACIIEKTbI

[lpeaBaputenbHble 3amMedyaHus.

K Bompocy o BJIMSHUM PUMCKOIO IpaBa Ha HCJAaMCKOe MpaBo 00Opallanoch
He onHO mokoJsieHue uccaenoaresed (L. Amoc, A. AxmenoB, Ban nen bBepr,
. Tamwern, W.Toapnuuep, A.Kpewmep, I1. Kpoyn, X.Penann, U. Ilaxr,
M. Durep u ap.). OnHaKO OJHO3HAUHBIH OTBET Ha 3TOT BOIMPOC TaK U He OBLI
HatneH. [IpuunHa, Kak npencTaBasieTcs, 3aKJ/A4aeTCs KaK B Pas3/U4yHOU
CyOBbeKTUBHOH OLEHKe HCCJeJ0BATe/]IMU TeX WUJM HHBIX IPAaBOBBLIX SIBJEHUH,
TaK U B OOBEKTHBHBIX 3aKOHOMEPHOCTSX, CBSI3aHHBIX C (DOPMHUpPOBAHHEM
3THUX IIPABOBBIX CHCTEM.

JlaHHble NpaBOBbIE CHCTEMBI NPEACTABJSIOT pa3Hble NPaBOBblE TPAIULMH.
PuMckoe npaBo npeumylllecTBeHHO 6a3upyeTcsl Ha MPUHLMIIAX CEKYJaspHu3Ma,
BbBIPAaOOTAHHBIX HAa OCHOBe €BpOINeHCcKUX LeHHocTeH. [lepBble ykasaHus Ha
(opmy oOblYHOrOo mnpaBa Puma M ero mpaBoOBbIX MHCTUTYTOB HaHAeHbl B
JOLIEIIINX N0 HAC 3aKMIOYEHHUAX MO CyAeOHBIM aesnaM. PaHHMe HCTOYHMKH
PUMCKOTO MUCAHOTO MpaBa MPeACcTaBJ/IsNd COO0H 3aKOHbl PUMCKHUX MMIIEPATO-
poB (Hanmpumep, Cox 3akoHoB XII ta6auu). K III Bexky no H. 3. pumckoe
NpaBo yxKe YETKO OTAeJIU/]IOCh OT PEJUrHMO3HbIX HOPM. [JIaBHBIA NMPUHLHKI
PUMCKOTO MpaBa 3aKJ0uaeTcs B IPU3HAHUU U YTBEPKIAEHUU TOro (akTa, 4To
roCylapCcTBO MOSIBUJIOCH B pe3yJ/bTaTe AOCTHUTHYTOH AOTOBOPEHHOCTH MeXXIy
rpaxkKaaHaMH [JIs pellleHHs] NPaBOBbIX NMpoOJeM, CKJaAblBAIOLIMXCA B 00llle-
CTBe.

HMcnamckoe npaBo npeacTaB/asieT cOOOH SIPKO BBIPAXKEHHYIO PEJUTHO3HYIO
NPaBOBYI CHUCTEMY, OCHOBAHHYIO Ha pPeJUTHO3HbIX HcTouHHKax — Kopane u
CynHe. IIpaBoTBopueckass (pyHKLHSI HCJAAMCKOrO rocyaapcTBa MPOSIBJsSETCS
He TOJIbKO B CO3[aHMHM HOPM IpaBa, HO, IIaBHbBIM 00pa3oM, B CAaHKLIUOHUPO-
BaHUU OCHOBHBIX IMOJIOXKEHUH MCJIaMCKO-MPaBOBOH AOKTPUHbI. COOTBETCTBEH-
HO, B KaueCTBe BaXKHEHIIero MCTOYHUKA HMCJIAMCKOrO MpaBa BBICTYNAeT HUC-
JIAMCKO-TIpaBOBasl NOKTPHUHA.
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OTCcyTCTBYeT €IMHCTBO B3TJISIOB yUeHbIX Ha (DOPMbI BJAHUSIHUS PUMCKOTO
npaBa Ha ucjaamckoe. ONHU YKa3blBaad Ha NPsIMOe BJMSIHUE PUMCKOTrO NpaBa
Ha ¢dopmupoBaHue U (YHKUMOHMpPOBaHUe HcaamcKoro mpasa [l]. ITo wux
MHEHHIO, OCHOBHBIE TOJIOXKEHUS, MPUHLUIBl 1 HOPMBI PUMCKOTO NpaBa ObLIH
HernocpeaCBeHHO 3aMMCTBOBaHbl MCJAMCKUM IpaBoM. boJiee Toro, HeKoTo-
pble ucc/aenoBaTesNd, OTCTAWBAIOLIMe AAHHYIO TOYKY 3DEHHUs, YTBepPXKIAIHoT,
UTO MCJAAMCKOe MpPaBO B KayeCTBe OPUEHTHpPA CBOET0 pa3BUTHUS BbIOpAJIO
pumckoe npaBo. OCHOBHble €ro MPUHLUIBI, UCTOYHUKH, CTPYKTYpa U MpaBo-
Basl MPpakKTHUKa CKOMHUPOBAHBI ¢ pUMCKOTo mpasa. [lo ux MHeHHIO, «HucaaMcKoe
paBoO eCcTb PUMCKOe MpaBo B apaOCKoM opesiHUU» [9].

[pyrue ke ydyeHble CUMTANM, YTO TAKOe BJHUSHUE PUMCKOro NpaBa Ha
MCJaMCKOe HOCHJIO KOCBEHHBIH xapakTtep (Hanpumep, Baun nen Dbepr,
A. don-Kpewmep) [13]. Tlo ux MHeHHIO, pEMCKOe MPaBO MOBJMSAIO HA HCJIAM-
CKOe TpaBoO yepes3 MpPOBHUHLMAJbHBIE (MepudepuiiHble) cUCcTeMbl npaBa. B ka-
YyecTBe TAKOBBIX BBICTyMNaJO HynelcKoe MpaBoO, CHpPUICKOE MpaBO, OCHOBAH-
Hoe Ha CHPHUHCKO-PUMCKOM KOIEKCe, a TakxKe OOblYHOE MPaBO TeX HAPOIOB,
TEPPUTOPUH KOTOPBIX BOLIIKM B cocTaB Apabckoro xamudara.

HayanbHblll 3Tan cTaHOBJEHUS MCAaMCKOTO MpaBa CBSI3aH C MOSBJIEHUEM
IBYX OCHOBOIOJIATAIOIIUX UCTOUHMKOB — Kopana u CyHHBI, B KOTOPBIX CO-
JepKaTcsd HaurJaBHeHIIWe MPUHLMIBI U HOPMBl MCJAaMCKOro IpaBa, oOec-
MeYyuBawlllie NMPaBoOBOE PeryJupoBaHUE OTHOLIEHUU 4JIeHOB HCJIaMCKOH 00-
wrHbl. OOHAKO B CBSI3U C TEPPUTOPHUAIbHBIM pacluMpeHUeM rpaHul Xaauda-
Ta OOLIeCTBEHHble OTHOLIEHHUSl Bce OoJiee YCJO0KHSJIUCh, U HEOOXOAUMOCTD
UX peryJupoBaHUs AeTEepMUHHUpPOBa/Ja (POPMHUPOBAHHE HOBBIX MUCTOYHHUKOB
npaBa, CIOCOOHBIX Ha OCHOBE BbILLIEYKA3aHHBIX MCTOYHHUKOB YIOBJIETBOPUTH
NOTPeOHOCTH OOLIECTBEHHOTO pa3BUTHS. B pesysbTaTe MOSIBJAEHUS OBYX
Noc/JAeyIIHUX UCTOYHMKOB HCJAaMCKOIro MpaBa — HIKMBI U KHUsca Oblaa
chopMHpoOBaHa HCJaMCKO-TIpaBoBasi NOKTpHUHA, 6asupoBaBlIasCs, MOMUMO
OCHOBHBIX HCTOYHHMKOB MCJAMCKOTO 1paBa, U Ha APYrUX MPABOBBIX TPAAULIHU-
fX. [J1aBHBIM ycCJ0OBHEM BBICTyNajJa HX HENPOTUBOPEUYUBOCTb OCHOBHBIM
PUHLMIIAM HCJaMCKOro Npasa.

Bosiee Toro, Ha OTHENBbHBIX TEPPUTOPHUSAX HCJAaMCKOro Xanudarta ObLIO
CaHKLMOHUPOBAHO NeHCTBHE OT/AeNbHbIX HOPMATHBHO-MPABOBLIX aKTOB HEHUC-
Jamckoro npoucxoxaenus. C npuxomom nuHactuu OwmasinoB ctosuua Apad-
ckoro xajnugara Obl1a nepeHeceHa B Jlamack, KOTOpPBIH MpeBpaTHU/CS B
LeHTp oOpasoBaHus W mpocBelleHusi. B atoT nepuon B Cupun neficTBoBas
CupuiicKo-pUMCKHH KOJEKC, KOTOPBbIH BoOpas B cebsi KaKk HOPMbI OOBIYHOTO
npaBa, TaK U MHOTHE MOJOXKEeHHs PUMCKOro IpaBa.

Heo6xonuMo OTMeTHUTBb, UTO OMNpedesieHHble IOJOXKEeHUSI, NPUHLUUMBL U
HOPMBI PUMCKOIO NpaBa OKasa/ju Kak MpsiMoe, TaK U KOCBEHHOE BJIMSIHUE Ha
(hbOpMHUPOBAHUE OTHAEJBHBIX MMOJIOKEHUU HCJAAMCKOIO Mpasa.

JIOKTPUHAJIbHOCTb KaK Ba)KHeWllasi XapaKTepUCTUKA PUMCKOro M UcC-
JJAMCKOro npasa.

JlokTpuHa cTa/na BaXKHeHIIMM MCTOYHUKOM CTAHOBJEHHUS U Pa3BUTHUS KakK
PUMCKOT0, TaK W HCJaMCKOro npasa. PuMcKas iopuCnpyneHUUs: U UCAaMCKO-
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NpaBoBas AOKTPHHA CTaJu OTIPABHBIMH TOYKAMH JJIsl CTAHOBJIEHHS NAHHBIX
NPaBOBBIX CUCTeM. B NaHHOM KOHTEKCTe HeoOXOAMMO MOAYePKHYTb KJ/oue-
BYIO pOJIb NIPaBOBeAOB-IOPUCTOB. Kak B pUMCKOM IpaBe, Tak ¥ B MCJAAMCKOM
IPaBOBEI-IOPUCT BBICTYIAJ OJHOU M3 LEHTPAJbHBIX (PUTYpP B (POPMUPOBAHUU
[IPAaBOBOM TEOPHUU U OCYLUECTBJIEHHH NPABOBOU NMpakTUKU. MHBIMU cioBamH,
o0beIUHSAET PUMCKOE M MCJaMCKOe MPaBO HUX NOKTPUHAJbHBIH XapakTep.
B pamkax o6eux mpaBOBBIX TPaAULMU MMEHHO NOKTPUHA ChITpaJja pellaio-
LIYI0 POJIb B CTAHOBJEHHUU U (PYHKLUHOHUPOBAHUU NPABOBBIX CHCTEM.

JlesiTeIbHOCTb IOPUCTOB OblIa UCKJIOUUTEJNbHO BAXKHBIM U CBOEOOPAa3HBIM
UCTOYHUKOM pa3BUTHS PUMCKOIO IpaBa, CocoOCTBOBaJa Pa3BUTHUIO BCeH
npaBoBo# cuctembl IlpeBHero Puma, ee CTPYKTypUPOBAHHUIO U YNOPSA0YHUBA-
HUIO. PUMCKUe I0PUCTBI HHTEPIPETUPOBANN pa3JUYHble TOJ0XKEHUS U HOPMBI
npaBa. 3HaueHHe 3TUX MHTeprnpeTaudil OblI0 HACTOJIbKO BEJHMKO, 4TO NpH
BbIHECEHUU COOTBETCTBEHHBIX pelleHUH CydbH, alBOKAThI, TyOepHATOPBl U
BOEHAUYAJbHUKH PYKOBOACTBOBAJIUCh UMHU. KIMesl riyboKoe 3HaHME NMPAaBOBBIX
HOpPM, Ha OCHOBe OOLIMX MPUHLHMIIOB JIOTHUKH, MYTeM AEAYKTUBHBIX paccyxX-
JEeHUH U JIOTHYECKUX YMO3aKJIOUEeHUH IOPUCTBI CIIOCOOCTBOBAJIU BOCIIOJHE-
HUIO NpoOeJIoB B IpaBse.

Ananoruunble (QYHKUHH BBITIOJHSINIU HMCJIAMCKHE TPaBOBEIBI, KOTOpPBIE
SIBJISIIACh 3HATOKAMM PEJIMTUO3HBIX MPUHLMUIIOB, HOPM U BBITEKAIOIIUX U3 HUX
NMpaBoOBbIX MocgaencTBUd. OHU OblIKM oOJsanaTe ssMu TAyOOKHX 3HAHUH, UTO
2710 UM BO3MOKHOCTb pa3paboTaTh LeJbld PN YYEHUHA W KOHLENLHUH, 3aJ10-
JKUBILUX OCHOBY O/ (DOPMUPOBaHUS HCAAMCKO-NPABOBOU MOKTPUHBI. OHH
JaBaJjy MPaABOBYIO OLEHKY W MpeaJaranud MyTH pa3pellieHusl TeX WA HUHBIX
npaBoBbIX NpobsaeM. OueHb YacTO pPeJIMTHO3HO-NPAaBOBOE 3aKJ/UeHHe MPaBo-
Bela NpenoTBpallano cyaedHoe pasdbUpaTenbCTBO MO PA3JUUHBIM AeJaM.

B ocHOBHOM Tpya NpaBOBeNOB He BO3HArpaxkaajcsi U He H3MepsJics
MaTepUaNbHO, U OHU BUJEJIU CBOX MHUCCHUIO B (DOPMYJUPOBAHUMU MPABOBBLIX
MOJIOXKEHUH U OLleHUBa/JU CBOU TPYA HE C MaTepHa/bHBbIX, 4 C NYXOBHBIX U
HPABCTBEHHBIX MO3ULIUH.

Takum o6pasom, npaBoBenbl B paMKax 00eux MPaBOBLIX TPAAULMU BBINOJ-
HSIJIM POJIb UHTEPIIpPeTaTopa OCHOBOIMOJIOTAILIMX HCTOUHUKOB MPaBa, OTHOCS-
LIMXCS K PasJM4YHBIM OTpPAcC/aM Mpasa.

O6wMe NPUHUMNBI PUMCKOrO M MCJAMCKOro npana.

B HayuHO! /uTepaType BBICKA3bIBAIOTCS pPa3JUuHble MHEHUS] OTHOCHUTEJb-
HO CYLIECTBOBAHHUS OOLIMX MPHUHLMIIOB B AAHHBIX MPaBOBbIX cuctemax. On-
HUM M3 TAaKUX MPUHLMUIIOB, B YACTHOCTH, SIBJSIETCS MPUHLUI CIPaBeIJUBOCTH
[4]. JaHHBI NPUHLMIT 3a/70KHUJ OCHOBY I/ (DYHKLIMOHUPOBAHHUS KaK PUM-
CKOro, TakK M HMCJIAMCKOTO MpaBa.

B Teopum mnpaBa «chnpaBenJUBOCTb» paccCMaTpUBaeTCsl Kak SIBJEHHUE,
OOBEKTHBHO CYILIECTBYIOLIee U perynupyrouee o0lleCTBEHHble OTHOLIEHHUS,
oTpakarollee CYLIHOCTb MpaBa, yKa3blBalolllee Ha ero MoAJMHHBIH XapakTep.
Tem He meHee, Ha Hall B3IJIsAA, CIPAaBEAIMBOCTb — HCTOPUUYECKH H3MEHYU-
Basl KaTeropus. B pasnnyHbix o0uiecTBax, B YCJAOBHUSAX Pa3HOOOPA3HBIX KYJIb-
Typ OHa IOJydyaeT CBOEOOpasHOe, UHIMBULYAJIU3UPOBAHHOE PA3BUTHE.
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CMbICc/IOBbIE HArpy3KH, BJAOXKEHHbIE B JaHHBIH MPUHLMIT B paMKax PUMCKO-
MPAaBOBOM W HCJIAMCKO-NPABOBOU MOKTPHUH, KAPAUHAJIBHO OTJMYAIOTCS APYT
ot npyra. [IpuHIMN crpaBemsiMBOCTH, COTJIACHO PUMCKOH MOKTPHHE MpaBa,
OTOXK/IECTBJISIETCS C €CTEeCTBEHHBIM IPaBOM, MPEACTAaBJISIOIINAM CcOOOU paB-
Hoe nJis Bcex Ojaro. ONMHAKOBBIE KO BCEM IOAXOJN TPEeNroJjaraetT paBHOE
BO3/lasiHHe — paBHbIM, U HEPAaBHOE — HEPaBHBIM.

Pumcko-npaBoBasi NOKTPUHA HEOJHOKpPATHO oOpalianach K mnpobJemam
CTIPaBeJIMBOCTH B c(pepe MPaBOBOTO PeryJHPOBaHUS W OCHOBBIBAajlach Ha Te-
sucax [7]: «Orpail KaXKaoMy CBOe, UTO SIBJISIeTCS ClpaBelJUBoCTbIO»; «Korna
OTCYTCTBYET 4eTKOe MPaBOBOE TPENNUCAHUE, YKEeJATENbHO PElIUThb NeJO0 T0
cnpaBenauBoctu» (1. 39.3.2); «Korma mpaBo mpoTHUBOPEUUT CIPaBEANHUBOCTH,
HeoOXOMUMO OTAATh rnpenanouytenue nocaenner» (. 15.1.32) u nmp. [3].

PuMckasi opucnpyieHirs Tak»Ke OCHOBBIBAETCSI HA TaKUX OOIIENPABOBBIX
MPUHLMUIAX, KaK 10OPOCOBECTHOCTb, PABEHCTBO, CIPaBEAJUBOCTh, OJAropo-
CTBO, 6€3 KOTOPBIX HEBO3MOXKHAa COBMECTHAsl »KHW3Hb CBOOOJHBIX ¥ PaBHO-
MpaBHBIX 4JeHOB obilecTBa [2].

Uto kKacaeTcsi MUCJAAaMCKOW TPAaBOBOH NOKTPHUHBI, TO CIPaBENJUBOCThL B
KauecTBe HUMIEPATUBHOTO MPHUHIUIIA TapaHTHPyeT CBOOOMY W PaBEHCTBO B
paMKax [03BOJIEHHOrO U 3anpeTHoro. Mepa cBoOGonbl U paBeHCTBA oOlpefe-
JIEHBl UCKJIOUUTEJNbHO MOJOXKEHHUSIMU HCAAMCKOU pEJUTUU, UTO SIBJSETCS
3a/0r0M CTaOUJIBHOCTH OOLIeCTBA.

[TonsiTve cnpaBeNJIMBOCTH HEONHOKPATHO YIIOMMHAETCSI B OCHOBOIIOJAra-
IOLleM HCTOYHHKe HcjaaMmckoro npaBa — Kopane. B wactHoctH, B Kopane
comeprKaTcs TaKue TOJOXKeHHs Kak: «AJiiax He JIOOUT HecrnpaBeITUBBIX»
(3:134); «...bynbTe cTOWKH B CNpaBeNJUBOCTH, CBUAETEJNbCTBYS mepen Aui-
JIaXOM, €CJIM JaKe CBUIETEJbCTBO OyHeT MPOTHB BaC CaMMX, BallIUX POJAUTE-
JIel WM PONCTBEHHUKOB ... ByabTe GecrnpucTpacTHbI, UHAYE Bbl YKJIOHUTECD
OT CIpaBeIJIUBOCTU. EC/ e BBl YKJIOHUTECH OT CIPABEIJUBOCTH U OTOPO-
cuTe ee, Ajax 3HaeT o TOM, 4TO BHI Aejaete» (4:135); «...BynbTe npenanHbl
CrpaBedUBOCTH...» (5:8); «...Ecau Oyneiib BBIHOCUTHL CyneOHOe pelleHHe,
TO Cynd mo crpaBenauBocTH. [loucTtune, Asnax mOUT CpaBemTUBBIX»
(5:42) u np. [5]. JlaHHBIe KaHOHHYECKHE TIOJIOXKEHHS 3aJI0XKHJIM OCHOBY JIsi
(bopMupoBaHusi U (DYHKIIMOHUPOBAHUS MPHUHIIMIIA CIPABEAJUBOCTH KaK OTHO-
ro U3 (yHZaMeHTaJbHbIX OCHOBAHWH MCJAMCKOH pEeJNUTrud, LUUBUIU3ALUH, a
TaK)Ke HCJAMCKOro TpaBa.

Jllo6asi HOpMa UCJAaMCKOTO MpaBa BblpaxKaeT MOHSATHE CIPaBeIJUBOCTH.
[Ipu 3TOM HEOOXOMUMO pacCMaTPUBATh MOHSTHS «CIPaBeIJIUBOCTb AJjaxa»
M0 OTHOIIEHMIO K JIIOISIM, KOTOpasi BbIpaXkeHa B HOPMaX MCJaMCKOH PEeJIUTHH,
M «CIPaBeNJUBOCTb B OTHOILLIEHUSIX MeXKIy JIOAbMHU», KOTOpas OCHOBAaHA Ha
MCJIAMCKO-TIPABOBBIX YCTAHOBJIEHHUSIX.

[lo3BoJIeHHOE U 3aMpeTHOe B paMKaX HCJAaMCKO-NPaBOBOH JNOKTPHUHBI pac-
MPOCTpPaHsieTCsl B MOJHOU Mepe TOJbKO Ha MycysabMmaH. Ho cobmonenue npas
¥ CBOOOJ MpeaCTaBUTeJeHd WHBIX KOH(peCCHH rapaHTHPOBAHBI IIaPUATOM, YTO
TaK)Ke SIBJSETCS BbIpa)K€HHUEM CIIPABENJUBOCTH KakK MPHUHLHUIA HCJAAMCKOTO
nmpasa.
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Takum oOpasom, MPUHUUI CNPABEAJIUBOCTH B PUMCKOM M B HCJIAMCKOM
npaBe MMeeT pa3/HMYHble OCHOBAHUS U Pa3/UYHOE TOJKOBAHHE.

O cxoacTBe HEKOTOPbIX MCTOYHMKOB PUMCKOINO M HCJAMCKOro mnpa.a.

OcHoBonoJarawouie UCTouHUKM ucaamckoro npasa (Kopan n CynHa)
HOCSIT CaKpaJbHO-PEeJUTMO3HbIH XapakTep U colaepxKaT (pyHIaMeHTaJbHble
NPUHLMUIBl TOCTPOCHUS U (DPYHKLHMOHMPOBAHUSA HCJIAMCKOro oOLIecTBa, rocy-
napcTtBa U npaa. CoOoTBeTCTBEHHO, Ha UX (pOPMHUpPOBAHUE U CTAHOBJEHHE
pPUMCKOe MpaBO He 0Ka3asJo HHUKaKoro BausiHUS. UTo Kacaercs (opmupoBa-
HHUS UCJIAMCKO-IPaBOBOM NOKTPHUHBI, OA3UPYIOLIENHCS HA MPOU3BOAHBIX U M0-
MOJIHUTENbHBIX MCTOYHMKAX HCJAAMCKOro MpaBa, 3[eCb MOKHO TOBOPUTb 00
ONpene/IeHHOM CXOACTBE HEKOTOPBIX HUCTOYHUKOB PUMCKOIO M HCJIAMCKOIO
npaBa, YTO JaeT OCHOBAHHE HEKOTOPBIM HUCCJ/EeN0BAaTeNsIM FOBOPUTb O BJIUS-
HUM, KOTOpPOe pHUMCKOe MpaBo 0Ka3ano Ha (POpPMUpPOBAHHE OINpeeseHHbIX
MCTOYHUKOB HCJAMCKOrO Ipasa.

JL/1s1 BBISICHEHUS] UCTHUHBI B OTHOLLIEHUH CXOACTBA HEKOTOPBIX UCTOUYHUKOB
PUMCKOTO M HCJIAMCKOrO NpaBa CJedyeT NPOAHAJIU3UPOBATb KOHKPETHbIE
UCTOYHUKH NAHHBIX MPaBOBBIX CHUCTEM.

OtBeTHl 10OpUCTOB (s1aT. responsa prudentium) BelCTyma/au B KadyecTBe
MCTOYHHKA PUMCKOIO NpaBa U OTPakaJu MHEHHUS IOPUCTOB 110 MOBOLY pas-
JIMYHBIX >KU3HEHHBIX CUTyaluH, TpeOYIOLIMX NMPaBOBOTO pELUEHHUs], UMEIoLIe
o0si3aTeNbHbIH XapakTep /s OTIpas/jeHUs npasocyaus. [Ipu sTom ropunu-
YeCKyl0 CHJIy HMeJHM U MHEHHS, BbICKAa3aHHble NMPUMEHUTEJNbHO K IPYTUM,
CXOAHBIM MO (pabyJe, Kazycam.

Taxue obOpaieHuss Moryu ObITh aAPECOBAHbI PA3JUYHBIM OpUCTaM. B ciay-
yae eIMHONYILIHWS B OTHOLIEHHWH IOCTABJEHHOTO BONPOCA, OTBET CUUTAJCH
UMEIOILUM CHJY 3aKOHA. Ec/M OTBeTHI IOPUCTOB PACXOAMJIUCH MEXKAY COOOH,
CyZl OTHaBaJ/ Mpearno4YTeHHe MHEHHUI0, KOTOopoe OoJibllle COOTBETCTBOBAJO
UCTHHE.

OnHUM M3 [OMOJHUTEJbHBIX HCTOYHUKOB HMCJAAMCKOTO MpaBa SIBJISETCS
(eTBa, npeacrasasoilas coO0OH NMUCbMEHHO 3a(PUKCHPOBAHHOE CYyXKIEeHHEe
UCJIAMCKHUX NPABOBENOB IO PAa3/JIHUUYHBIM PEJUTHO3HO-NIPABOBBIM BOIPOCAM,
KacawlUMcs, B TOM YHUCJe, BOIPOCOB CBETCKOH KM3HU. PeTBa Takxe CJIy-
JKUT TOJKOBAHHEM Pa3HOOOPA3HBIX MOJOKEHHUH, coaeprKallluXxcsl B OCHOBHBIX
MCTOYHHKAX MCJIaMCKOro NpaBa, HocAlMX oOwui xapakrtep. Mueimu cioBa-
MM, 3TO CBOero pona ouuMaJbHOE CyXKIeHHe, BepPAUKT MO KaKOMY-AuOo
PeJMTHO3HO-IPaBOBOMY BOIIPOCY, BBIHOCHUMBIH aBTOPUTETHBIMH DPeJUTHO3HBI-
MM [esiTe/IIMH B OTBET Ha 3alpocC CyAbH WJIH APYTUX JIHLL.

Kak BUIHO M3 MpUBeLeHHbIX PUMEPOB, OTBETHI IOPUCTOB B PUMCKOM IpaBe
¥ (peTBa B HCJAMCKOM IpaBe BBICTYNAIOT B KaueCTBe HCTOYHHMKA MpaBa U
MPeACTaBJASIT COO0U NMpodeCCUOHAIbHBIE U KOMIIETEHTHBIE 3aKJ/IIOYEHUS HOPU-
CTOB IO KOHKDPETHBIM >KMU3HEHHBIM CUTYalMsM, CJIO0KHUBIIUM B OOLIECTBe.

B puMcKOM mpaBe CyLIeCTBYeT MOHSTHE KOHCEHCyCa IOPUCTOB, HO OHO
OrpaHMYMBaeTCsl OINpefeeHHbIMM BOMPOCAMH, U pelleHHe, NMPUHSATOe Ha OC-
HOBe KOHCEHCyCa, MOXKeT OBbITb M3MEHEHO I0CJ/e TOro, Kak CTa/ll HU3BECTHBI
HOBble (DAKTBHI.



X. bexpy3. O BAMSIHUM PUMCKOI0 MpaBa Ha UCJaMCKOe MpaBo 315

Wnkma Kak MpOU3BOAHBIH HCTOYHMK HMCJAAMCKOTO MpaBa MpeacTaBJseT
co60l corjacoBaHHOe MHEHHEe HCJaMCKHX NpaBOBelOB M OOroC/J0BOB IO
peJIMTMO3HBbIM U MPaBOBBIM BOIMpoOcaM, TPeOYIOLIUM MPaKTUYECKOro MpHUMeHe-
Hus nojoxkeHu#t Kopana u CyHHBI.

CXOnCTBO NaHHBIX MUCTOYHHUKOB NpaBa — HIKMbl U KOHCEHCYCa IOPHUCTOB
OCHOBBIBAeTCS He Ha 3aMMCTBOBAHWH, a Ha OOLIeH JOrMKe pa3BUTHUS yeJoBe-
4ecKoro oOLIeCTBa, U 3aKJK0uaeTcs B HEOOXOAMMOCTH OObeIMHEHHUS HHTeJ-
JEKTYaNbHbIX YCHUJAWH Paid yCTAHOBJEHWS HUCTHHBI U HAXOXKIEHHUS KOMIIPO-
MHCCA MEXKAY PasJUUYHbIMU TOYKAMHU 3PEHHS.

[Ipu 3TOM HE06XOOUMO OTMETHUTb, UTO, COTJIACHO MHEHHUIO OOJIbLIMHCTBA
MCJaMCKUX TIPaBOBENOB, pellieHne, TIPUHATOe HAa OCHOBAHUHU HXKMa, He Mpo-
tuBopeuallee Kopany n CyHHe, He MOXKeT ObITb OTMEHEHO 0oJjiee MO3IHUM
KOHCEHCYCOM I1pPaBOBEJOB.

B pumckom npaBe cyuiectByet nousitue «Utilitas Publica», monpasyme-
Balolllee «OoNpaBiaHue MpaBa NpeTopa, YToObl AOMOJHUTh U UCIPABUTh IPax-
JNAHCKO€e TpaBo». ¥Ycl0XKHeHHe OOLIEeCTBEHHBbIX OTHOLLEHHH, a TakKe pa3Bu-
THE TOPTOBJM C APYTUMH CTPaHAMH, MPUBEJO K TOMY, YTO HOPMBI MpaBa He
BCerga COOTBETCTBOBaJNU TPeOOBAHUAM KHU3HU. B paspeuieHun 3THUX NPOTH-
BOPEUUH BaKHYIO POJIb ChITPaJud MUMEHHO NpeTopckue 3AuKTHL. [IpeTop cBo-
MM pelleHHeM He MOT M3MEHUTb HOPMY MpaBa («MpeTop He MOXKET TBOPUTH
npaBo»). [IpeTopckue 30UKTBI U31aBaNUCh 10 KOHKpeTHOMY UcCKy. [Ipu sTom
MIPETOP MOT OTMEHUTb WJIM U3MEHHUTb OIpefeseHHble TOJOXKEHUS HEKOTOPBIX
HopM. TakuMm oOGpasom, mpaBoNpHUMeHHUTeJbHAS NeSATeJbHOCTb MpeTopa IMo-
3BOJISIJIA BOCTIOJIHATDL MpoOesbl IPaXKAAHCKOTO TpaBa, a TakxKe HU3MEHSATb U
HCIPaBJSTh HEKOTOPble HOPMBHI.

BHelllHee CXONCTBO C MOHSITHEM <«IPaBO MpPeTOpa» HMeeT TaKOW IOMOJHH-
TeJIbHbIH HUCTOUHHMK MCJAMCKOrO TpaBa, KaK WCTHUXCAH, O3HAYAIOUIMH OpUIrde-
CKOe IpearouTeHue, KOTOPOe AaBaso MPaBO IOPUCTY OTKA3aTbCs OT pelleHus,
BbIHECEHHOT0 Ha OCHOBAHUM aHAJIOTHH, BO3MOXKHOHU U3 TekcToB Kopana u CyH-
HbI, B 110JIb3y JIPYroro pelleHHsi, BBIHOCHMOIO B MHTepecax OO0lLleCTBEHHOCTH.

MMeHHO B 3TOM CMbIcje HUCTHXCAaH MoxKHO cpaBHUTh ¢ Utilitas Publica —
«00LIeCTBEHHBIM OJlarOM», Kak OHO TMOHHUMaeTcs B puMcKoMm mnpase. [lpu
3TOM CYLIeCTBYeT OTJIMUHE MeKIy BblHECEHHeM pelLleHHUs Ha OCHOBAHWHU Mpa-
BOBOI'O MpPENNOYTEHUS] — HCTUXCAHA U pelleHUeM IpeTopa O BHECEHUHU
MONpPaBKHW B HEKOTOpble 3aKOHBI: MPEeTOpP PYKOBOJACTBOBAJICS CBOUM IMOHHMa-
HueM OJara, MCJIaMCKHH TpaBoOBel, NeHCTBYS B paMKax N03BOJIEHHOTO U
3aMpeTHOr0, UCXOAUT UCKJIUUTEJNbHO W3 MPEANUCaHud ucaama. Pernenue
MCJaMCKOro paBoBea COOTBETCTBYET €ro MOHUMaHHIO0 00111ero CMbIC/Ia TeK-
ctoB Kopana u CyHHBI.

CTpykTypa PMMCKOro M MCJAaMCKOro mpasa: CXOACTBO U pas3Jjuuue.

Heob6xonnmo ykazaTb Ha omnpefeseHHOe CXOACTBO B CTPYKType PUMCKOTO
M UCJAMCKOro mpaBa. BmecTe ¢ TeM NaHHOe CXOACTBO He HCKJUYAET Cylile-
CTBOBAHHUSI KapIWHAJNbHBIX PA3JIMUWH, BBITEKAIOIIUX K3 PA3JUUHBIX MPHHIIU-
noB (hOPMHUPOBAHHUSI OCHOBHBIX OTpPacJ/Jedl U MHCTUTYTOB PUMCKOTO U HCJAM-
CKOro Inpa.a.
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CX0oACTBO B CTPYKType PUMCKOIO M HMCJIAMCKOTO MpaBa HauboJiee SpKO
BbIpA)KAETCS B TaKOM HMHCTUTYyTe TPaKAAaHCKOTO TMpaBa, KaK HHCTUTYT
J0TOBOpA.

Otnnuus B MHCTUTYTE NOTOBOPA B PUMCKOM M HCJAMCKOM IpaBe BbIpa-
JKeHO, MpexJae Bcero, B TpeOOBAHUAX K NOroBOpaM KYIJIU-NPOAAXKH.

B pumckom mpaBe moroBop Kymiau-mponaxku (emptio-venditio) ompenens-
eTcs Kak corJalleHue, MO0 KOTOPOMY OfiHA cTopoHa — mnpoxaasel (venditor)
00si3yeTcsl MpeNCcTaBUTb NPYrod CTOpPOHe — IMOKYNAaTeJlo Belld, TOBaphbl
(MepKc) ¥ Apyrue LIEHHOCTH, a MOKynaTesJb 0053yeTcs 3amnjaTuTh (pretium)
MpoAaBLy 3a NPOLAHHBIA TOBAp.

B uc/iaMcKoM 1OrOBOPHOM INpaBe TAKKe AOTOBOP MOHUMAaeTCs KaK 3aKJIo-
YeHHOe COorJallleHHe Ha OCHOBEe MpeaJsoKeHWs OQHOU CTOPOHBI U €ro NpUHS-
TUS Ipyro# (moroBop umxkab u kaby.).

CorylacHO HCJIaMCKO-TIPaBOBOH NOKTPHHE, Mpoaaka (6aisi) onpenensercs
Kak oOMeH OJHOro BHAA TOBapa Ha APYroi Mexxay ABYMS UM OoJjee JULaMU
C UX COTJIaCHSl.

Pumckoe mnpaBo ompenessieT cjaenyiollide YCJA0BUS AeHCTBUTEJNbHOCTH
JI0TOBOpa: CcorJjacue CTOPOH W BbipakKeHHe BOJIM; HaJU4Yhe MpeaMeTa I0TOBO-
pa; ocHOBaHMe (Liesb) AOTOBOPA; CMOCOOHOCTb CyOBEKTOB 3aKJ/KUUTh A0TO-
Bop. [Ipu sTom mompasymeBa/noch Ha/nuuve CBOOONHOTO BOJEU3bSIBJIECHUS;
UCKJ/IOUeHue oOMaHa, OLMOKU WU 3a0/y>KIeHHS; OTCYTCTBUE CUMYJSLUH,
T. €. 3anpeT 3aKJ/I0YeHUs (PUKTUBHOIO JOroBOPa, LEJbI0O KOTOPOTO SIBJSETCS
NOCTHUXKEHHMe HeNpaBOBBLIX lleJiel, B TOM 4HCJie BBeleHHe B 3a0JyKIeHHe
TPeTbero JIMUA; OTCYTCTBUE MPUHYXKIAEHUS JUOO0 yrpo3bl; MpeiMeT N0TOBOpa
U Le/b ero 3aKJ4eHHUs He NOJIKHbl ObITb MPOTHBO3aKOHHBI; HaJUuUe Jee-
criocobHOCTH cyOBeKTOB aoroBopa. Kpome 3Toro, moroBop AoJikeH OBIThb
3aKJ/IUEeHHbIM, T. €. CTOPOHBI JOJIXKHbI MPOU3BECTU OINpeeseHHble HOPUIU-
YyeCcKM 3HauuMble NeHCTBUS, CBUAETENbCTBYIOLIME O 3aKJIOUEHHH AO0roBopa.
Takumu neficTBUSIMU ABJASLIUCH OhepTa — 0ObsIBJIEHHE CTOPOHBI, XKeJarollen
3aKJ/II0YUTh OMNpe/ieseHHbIH 10roBOp, O CBOeM HaMEepPeHUH APYroMy JHULY JUO0
JIMLAM, U aKLUEeNT — MPUHATHE NPEeAJOKEHUS 3aKJ/IIUUTh A0roBop. Bo MHo-
TUX JOTOBOpax [Jisl WX 3aKJ04eHHs TPeOOBaJOCh BBLIMOJHEHUE OINpeeseH-
HBbIX (pOpMasbHOCTEH, HampuMmep, nepeaadya Belllu.

CorslacHO HCJIAaMCKO-TIPABOBOH MOKTPHUHE, CYLIECTBYIOT CJeAylollue Tpe-
O0BaHUSl K YCJOBUAM CHEJKHU KYIJU-PONAXKHU: U3 bsIBJIeHHEe O0OOKIHOIO CO-
rJ1acusl; COBEPLIEHHOJETHE U 3[1PAaBOCTb YMa [OrOBAPUBAIOLIUXCS JIUL, IPABO
coOCTBEHHOCTH Ha MpojaaBaeMblil MpeaMeT; 3aKOHHOCTb MpeaMeTa TOPrOBJIH;
TouHOe 06O03HaueHUe MpeaMeTa, KOJUUeCTBAa U KauecTBa TOBApa; TOUHOE
onpenesieHUe LEHbI, Nepenaya MPOAAHHOTO TOBapa MOKyMaTeJ; MOJydyeHue
NpuUOBbLIM OT MPOJAAXKH; ONpeleseHHe CPOKa B TOM CJyuyae, €CJd AeHbIH 3a
ToBap OyAYyT BBIMJIAUEHBI [103KE€ WMJHU €CJU 0 YCJOBHUSIM CAEJKH MOCTaBKa
TOBapa OCYIIECTBJSIETCS He cpasy, a yepes3 omnperneseHHoe BpeMmsi. OnHO U3
TJIaBHBIX MPaBUJ KYIJIU-MPOAAKU — TOUHOe 0OO3HayeHHe npeameTra Mpona-
»)kU. KosnuecTBO ero A0J/KHO OBITh UCYMCJEHO, U3MEPEHO UJM B3BeELIeHO, a
KauecTBO — OIpefies]eHO U B moapoOHOCTaX oOo3HaueHo. [loaTomy sBaser-
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CSl HeleHCTBUTEJbHBIM JAOrOBOP O MpOAaKe LeJoro amOapa 3epHa WJM TeJe-
TM CeHa, €CJM He yCTAaHOBJEeHa TOYHAs Macca Ipoaykra [6].

[Ipy sTOM LIAapUaT ycTaHABAMBAET ONpe/ie/ieHHble OTPAHHYEeHHS B TOPTOB-
Je. Tak, mpeamMeToM ciesNKd He MOTYT ObITh 3alpelleHHble AJs MYCYJbMaHHU-
Ha BeLleCcTBA W NpeAMeThl, HalpUMep, CBUHUHA, MSCO >KMUBOTHBIX, 3a0UTBIX
He 10 Lapuary, coOakKH, NMpeaMeTbl S3bl4eCKOro KyJabTa U KyJbTa HHBIX
peJIMTHH, TOBApbI, HAXOAALIMECs B IyTH, TOBAPbI, KOTOPBIX HA JAHHBIA MO-
MEHT HeT B HaJM4YUU. TakxKe yCTAHOBJIEH 3alpeT Ha CAEJNKH C BBICOKHM
NPOLEHTOM pucKa (rapapa). K uucay TakoBbIX OTHOCHUTCSl YNOMHMHAaBLIMHACSH
3anpeT MpoAaKU TOBapa, KOTOPBIM MPOAABELl He BJajeeT Ha MOMEHT CIEeJKH,
3anpeT Ha Npopaxy ToBapa Oe3 yKa3aHUsl (DUKCHPOBAHHOW LIeHBI, NPOJAXKa
ToBapa 0e3 ero gertasnbHoro onucanus. Choenku Takxke He OyAyT CUMTAThCS
JNEACTBUTE/bHBIMH, €CJIU MPU 3aKJAIOYEHUHM COIVIAlleHUs UMeJOo MECTO AaBJie-
HHMe, MOLIeHHUYECTBO, YMBILIJIEHHbIH 0OMaH ONHOU U3 CTOPOH.

CoenyoluuM NpuMepoM KapAMHAAbHBIX OTJIHYHH MUHCTUTYTOB PUMCKOIO U
MCJIAMCKOrO TNpaBa SIBASETCA MHCTUTYT HACJEIO0BAHHUS.

HacnenoBanue kak B pUMCKOM, TaK M B HUCJAAMCKOM IpaBe BO3MOKHO I10
3aKOHY M IO 3aBelaHnio. Kpyr /i, SB/ISIOIKXCS HACJAeJHUKAMU 10 3aKOHY,
B PHMCKOM IpaBe H3HayajbHO Obll1 ycTaHoBjaeH 3akoHamu XII tab.gui.
[lo3ke oH OBl U3MeHEH NMpeTOpCKUM 3AUKTOM. Hoesibl OcTHHHAHa Takxke
BHECJ/IM U3MEHEHHS! B KPYT JIML — 3aKOHHbIX Hac/JeqHUKOB. CyTb U3MeHEeHHH,
KOTOpble MpeTepreso pUMCKoe IpaBo B 00/aCTH HACJHEJOBAHUS, COCTOUT B
TOM, UTO M3Haya/jbHO, corjacHo 3akoHaMm XII Tab.uu, Kpyr Jul, NpU3bIBaB-
IIMXCS K HacJed0BaHHUIO, OBl OCHOBAaH He Ha KPOBHOM POJACTBE, a Ha MOJ-
YUHEHUHU NaTepdamuivac — rJaBe natpuapxanbHod cembu. Mmesno mecto
TaK Ha3blBaeMO€ KOrHATHYeCKOe POJCTBO, OCHOBAHHOE HA MOJABJIACTHOCTH.
B nanbHeiilleM KOrHaTHYeCKO€ POACTBO OBLIO BBITECHEHO arHaTHYeCKUM —

KPOBHOPOJACTBEHHDIM.
Hoenbl FOcTHHHAHA yCTAHOBUJIM MATh Oouepeedl 3aKOHHBIX HaCJeqHHU-
KOB: IlepBasi ouepelb — POLCTBEHHUKU 10 HUCXOISALIEH JIMHUM C T€M, 4TO

KaxkJl0e TOKOJIeHHe IocJe MepBOro HacjeaoBaso MO MpaBy NpeACTaBJAEHHUS;
BTOpasi ouepelb — POACTBEHHUKU 10 BOCXOASALIEH JUHUHU, a TaKXKe POAHbIE
O6patbs U cecTpbl. [Ipu s3ToM OoJiee OJM3KHE POACTBEHHUKH YCTPAHSANU OT
HacJlel0OBaHUs Ja/lbHUX; TPETbSl ouepelb — HENOJHOPOAHble OpaThsl U cec-
TPpbl YMepllero, a Takxke UX MOTOMKH, HacJedylollle M0 NMpaBy IpeacTabJe-
HHUS, 4eTBepTasi ouepellb — BCe IPOYMe KPOBHble POACTBEHHUKH. [Ipu sTom
TaKKe MMeJIO MeCTO yCTpaHeHue OoJsiee OIU3KMMHU POACTBEHHUKAMHU — [aJlb-
Hux. I[Ipu 3TOM HacseqHUKH OJHOW oyepeaM HacjaeloBajd B PaBHBIX IOJSX.

HacnenoBanue B uciamckom npase peryaupyercss Kopanom u CyHHOR.
Kpyr Jqul, uMeolux NpaBo Ha JOJIO B HACJAeAHOM HMYLIECTBE, YCTAHOBJEH
B KopaHe u He momjieXXUT nepecMoTpy, PaBHO KakK He MOJJIEKUT U3MEHEHHIO
MOPSIOK pacnpeneseHusl noJel Hac/JaencTBa.

CorsiacHo npeanucanusM Kopana: «...MyxuuHe nocTtaeTcsl 10Js, paBHas
noJie ABYX »KeHUMH. Ecau Bce neTH SBJASIOTCS KEeHLIMHAMH YUCJIOM OoJjiee
IBYX, TO UM NPHUHAMJIEXKHUT Be TPEeTH TOro, YTO OH OCTaBMJ. Ecsu XKe ecTb
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BCEro OJHA [10Yb, TO €{ NPHHANJIEXKHUT noJoBuHa. Kaxkpomy u3 pomurtenen
NPUHAAJEKUT OfHA LIecTass TOro, YTO OH OCTaBHUJ/I, €CJU y HEro ecTb pede-
HOK. Ecsin ke y Hero HeT peOeHKa, TO eMy HACJENyIOT POOUTEJNH, U MaTepH
nocTaeTcsl ogHa TpeTb. Ecau e y Hero ecTb O6paThs, TO MaTepu NOCTAeTCH
omHa 1iecrtas» [9].

HacnenoBanue Bo3MOXKHO MO 3aBelnanuio, npu 3toMm CyHHOH ycTaHOBJle-
Ha BO3MOXKHOCTDb 3aBellaHusi He GoJee 1/3 MMyllecTBa, 4TO TakKe He MOJ-
JIEKUT TepPecMOTpYy.

HacnenoBanne nmo 3akoHy BO3MOXKHO MOCJI€ paclpefeseHuss A0JeHd MO0
3aBelllaHUI0 WU (M) BBINJIATHI A0JTa.

O BJMSHMM PUMCKOTO IpaBa Ha CTPYKTYPY U MHCTUTYTHI HCJIAMCKOIO
[IpaBa MOXKHO TOBOPUTH JIMIIb NIPUMEHUTE]bHO K MPABOBOM peLeNUuH, KOTO-
pas uMesa Mecto B XIX B., a TakKe NPUMEHUTEJbHO K KOAU(PUKALUU HOPM
MCJIaMCKOro INpa.a.

[Ipouiecc 3auMcTBOBaHMS MPaBOBBIX HOPM, HauaBluics B XIX B., mpore-
Ka/a1 0e3 amanTauuu 3THX HOPM K IOJIOXKEHHUSM HCJIAaMCKOTo Npasa, MOCKOJb-
Ky MMeJO MeCTO NpsAMOe 3aUMCTBOBAHHWE HOPM U MHCTUTYTOB DPOMAHO-rep-
MaHCKOTO TNpaBa, C(hOPMHUPOBABIIErOCs MOA MPSMBIM BJIUSHUEM PUMCKOIO
npaBa. Heob6xonuMo OTMeTHUTB, YTO HOPMBI, UMIJIEMEHTUPOBAHHBbIE B HALU-
OHa/bHOE 3aKOHOAATE/JbCTBO HCJAAMCKHUX CTpPaH, HeJb3s Ha3blBaTb HOPMaMH
UCJAaMCKOTO INpaBa, MOCKOJbKY OHHM 3a4acTyl BXOAWJIH B NPOTHUBOpEYHE C
TpeOOBaHUSIMHU HMCJIAMCKOIO IpaBa.

Takum oOpas3oM, NpH BBISIBJEHUH CXOOHBIX YEPT B CTPYKType PUMCKOTO U
MCJIaMCKOT0 IpaBa MOXKHO TOBOPHUTH JIMLIb O 3aUMCTBOBAHUM (POPMBI, KOTO-
pOH SIBJSIOTCS HMHCTUTYTHI [paBa, a TAKXe O CUCTEMaTU3aALMUH HCJIaMCKHUX
HOpPM, HO He O NPSAMOM BJIMSSHUM HOPM M NPHUHLMUIIOB PUMCKOrO IpaBa Ha
UCJIAMCKOe I1PaBo.

BbiBoabl.

Ananmusupysi BAHSIHME PUMCKOTO IpaBa Ha HMCJAAMCKOe, MOXKHO TNMPHUHTH K
BBIBO/lY, YTO HeJb35l TOBOPUTH O NMPaBOBOH pelleNUUU. Bce oCHOBHBIE MHCTH-
TYThl U TMOJIOXKEHHUS HCJIAMCKOTrO NpaBa MMEIOT IIPOUCXOXKIEHHE, He 3aBUCH-
iee oT puMckoro npasa. CyllecTBylolllee BHEIIHEe CXOJACTBO HEKOTOPBIX U3
HUX O0OYCJIOBJIEHO JIMLIb OOIleHd JIOTMKOH, 3aKOHAMM YeJIOBEYECKOro MbILLJIe-
HUA. JleTanbHbIM aHa/NIN3 MOXO0XKUX 10 BHELIHeH (popMe HHCTUTYTOB M I0JO-
JKEHUH MO3BOJISIeT NMPUUTH K BBIBOLY 00 HMX KApAMHAJbHBIX COLEPKATENbHBIX
U CMBICJTIOBBIX OTJIHYHSAX.

OnHako 3TO He HCKJ/uYaeT 3aMMCTBOBAHUSl MCJAMCKHM NPaBOM MHOTIHMX
MIPABOBBIX IMOJIOXKEHUH U HOPM, 3apPOJAMBILUXCS B PUMCKOM mpase. Mmeso ju
NPUHLMUIIKAIbHOE 3HAueHHe /I (PYHKLUHOHMPOBAHUS HCJAAMCKOrO IpaBa 3a-
UMCTBOBaHHE NAHHBIX MPAaBOBbIX MOJ0OXKeHUH? [lis1 Toro, uToOBl OaTh anek-
BATHBIA OTBET HA AAHHBIA BOIPOC, HEOXOJUMO UCXOIUTh U3 TOrO, YTO AAHHOE
BJIMSIHME Ha NPOTSKEHWU Pas3BUTHUSl MCJAMCKOro o0llecTBa, rocyaapcTBa U
npasa He ObLIO ONHO3HAYHHBIM. EC/M Ha Haya/lbHOM 3Tale AAaHHOE BJIUSHUE
He OBLJIO CTOJb 3aMETHBIM, TO B JaJbHEHIIEM OHO CbIIPaNO BAXXKHYIO POJIb.
CraHOBJIeHHE HCJaMCKO-NPAaBOBOM MAOKTPHHBI CTaJO OTIPaBHOM TOYKOH
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B NaHHOM rpolecce. PedhopMupoBanue ncaaMmckoro npasa B nepuon Ocman-
CKOro xanu@ara AeMOHCTPUPYeT YCHUJIEHHE BJHSHUS PUMCKOrO NpaBa uyepes
pOMaHO-repMaHCKoe MpaBo B cepe KOOU(MUKALUK HOPM HMCJIAMCKOTO IMpaBa.

PedopmupoBaHue ucaaMcKoro rnpasa B Mepuof UcaaMckoro Xasmudara 3ak-
JII0YanoCh B 3aMMCTBOBAHUU MPABOBBIX HOPM, HE NPOTHBOPEUALIHX MOJ0KEHUIM
MCJIaMCKO-TIPaBOBOH NOKTpPUHBL. BMmecTe ¢ TeM Jso6asi mpaBoBasi HOpMa Ipu
3TOM OblIa CAHKLUMOHHPOBAHA PEJIUTMO3HBIM aBTOPUTETOM — MCJAMCKHUM IIpa-
BOBEJIOM, YTO MPHAABAJIO0 NAHHOH HOpPME CTaTyC HCJAAMCKOrO 3aKOHa.

CraHoBsieHHe W (YHKUUOHUPOBAHUE TPABOBLIX CHCTEM COBPEMEHHBIX
MC/JAAMCKHUX TOCYNapCcTB, FeHeTHYECKH CBSI3aHHBIX C KJaCCHUYECKHUM HCJaM-
CKMM IPaBOM, B paMKax KOTOPBIX MPUCYTCTBYeT OTPOMHOE KOJUUYECTBO 3a-
MMCTBOBAHHBIX MPABOBBIX MOJOXKEHUH, B YACTHOCTH, Y (PPaHLLy3CKOTO MPaBa,
IBJISIeTCS CBUIETEJIbCTBOM yCHJEHHUsl Takoro BausiHUsA. [Ipu sToM u ceromgus
Jobasi HopMa He NOJKHA MPOTUBOPEUUTDH TMOJIOXKEHUSIM UCJaaMa U A0JKHA
OBITb CAHKLMOHUPOBAHA HUCJaMCKHM y4YEHBIM-IPaBOBEIOM.
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AHHOTAUM A

Bexpy3 X. O BAMAIHUM PUMCKOro MpaBa Ha UcCJAaMCKoe NpaBo: popmaJbHbii U coaep-
XKaTeJbHbId acnekTbl. — CTaThs.

B craTbe uccienyeTcs BOMpoc O XapakTepe W CTEMEeHU BJMSHUS PUMCKOrO MpaBa Ha UCJaM-
CKOe TPaBO B KOHTeKCTe (DYHKIIMOHUPOBAHHS MPABOBBIX JOKTPHH, HCTOUHUKOB, a TaK¥XKe CTPYK-
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TYpBI paBa. AHanusupyoTcs GopMbl Takoro BausiHusg. OTMedaeTcsi, 4YTO ONpe/eeHHbIE M0JI0-
JKEHMS, IPUHLIMIBI 1 HOPMBl PUMCKOTO MpaBa 0Kasaslu Kak NpsMoe, TaK U KOCBEHHOE BJHSHHE
Ha (pOpMHpOBaHME OTHEJbHBIX MOJOXKEHHH MCJaMCKOro MpaBa. ¥Ka3aHO Ha yCUJIEHHH TaKOro
BJUSIHUA HauuHasi ¢ XIX B., Korma MMeJo MecTO NpsIMOe 3aUMCTBOBaHME HOPM M HHCTUTYTOB
pPOMaHO-TepMaHCKOro MpaBa, c(pOPMHUPOBABLIETOCS MO MPSIMbIM BJAHSIHHEM DUMCKOTO IpaBa.
Peub He uzmeT 0 mpsiMOW peleNIMU TOJOKEHHH PUMCKOro mpaBa. HexkoTopble W3 HUX ObLIn
BKJ/IIOYEHBl KaK pe3ysbTaT MCJaMHU3aLUM CJAOXKHUBLIEHCS MPaBOBOM MPAKTHUKH MyTeM MPUHSATHS
HOpPM, He MPOTHBOPEYalIUX OCHOBHBIM MOJIOXKEHHUSIM M MPHUHLHMIAM HCJIAMCKOro MpaBa.

Karouesvle crosa: puMCKoe IpaBo, UC/JAaMCKOe [IPaBoO, 3aMMCTBOBaHMe, [IpaBOBas peLel-
LUsl, 1paBoBasl TPaAULUs, PUMCKAsl IOPUCIPYAEHLINS, HCAAMCKO-TIpaBoBast AOKTPHUHA, UCTOUHHU-
KW MpaBa, CTPYKTypa Mpasa.

AHoTauis

bexpy3 X. llpo BNAMB pUMCbKOro npaBa Ha icjJaMcbkKe mnpaBo: ()opMaJbHMA Ta
3micToBHMI acnekT. — CraTbs.

Y cTarTi mocnimKyeTbCsl MUTAHHS MPO XapakTep i CTYMiHb BIJKWBY PUMCBKOrO MpaBa Ha
iclaMcbKe paBO B KOHTEKCTI (DYHKUiOHYBaHHS NMPaBOBUX NOKTPHUH, JAXKepeJs, a TaKoX CTPYK-
TYypu TpaBa. AHa/i3yloTbcs (OPMHU TAKOro BILIMBY. BindHauaeTbcsi, 110 MEBHi MOJOMXKEHHS,
NPUHLMIHK i HOPMH PUMCBKOTO MpaBa HaaaJu K NMPSAMHUH, Tak i HeMpsIMUH BIJKB Ha (HOPMY-
BaHHSI OKPEMHX I10JI0’KeHb iclaMCbKOro npaBa. BKasaHo Ha MOCHJEHHS TAKOro BILIMBY, MOYH-
Hatoun 3 XIX cT., KoJou Maso miclie mpsMe 3arno3WdeHHsT HOPM Ta i{HCTHTYTIB pOMaHO-Tep-
MaHCBKOTO TpaBa, cpOPMOBAHOTO Mif MPSMUM BIJINBOM PUMCBhKOTro TpaBa. MoBa He #ine mpo
npsiMy peLemnLilo MoJoXKeHb PUMChbKOro npasa. lleski 3 HUX Oy/M BKJIOUEHI SIK pe3y/bTaT
icsamizauii npaBoBOi NPAKTHUKH, L0 CKJajgacs LIJISXOM IPUUHATTS HOPM, LI0 He cylepeyarb
OCHOBHMM TMOJIOXKEHHSIM Ta MPUHLMIIAM iCJaMCbKOro npasa.

Karouosi caosa: puMcbKe NpaBo, icJaMCbKe MpaBo, 3aM03WUeHHS, MpaBoBa pellenLis,
NpaBoOBa TPaluLis, PUMCbKA IOPUCIPYAEHLIS, iCIaMCbKO-IpaBOBA NOKTPHUHA, [XKepeJsa Npasa,
CTPYKTypa Ipasa.

Summary

Bechruz H. On the impact of Roman law on Islamic law: formal and content
aspects. — Article.

The article investigates the question on character and degree of impact of the Roman
law on the Islamic law in context of the functioning of legal doctrines, sources and also
structure of law. The forms of such influence have been analysed. It is noticed that certain
provisions, principles and norms of the Roman law have rendered both dirrect, and indirect
influence on formation of separate provisons of the Islamic law. It is specified on
strengthening of such influence, since XIX century, when direct reception of the norms
and institutes of the romano-germanic law generated under direct influence of the Roman
law, took place. The direct reception of the provisions of the Roman law is not at issue.
Some of them have been included as a result of the islamization of the established legal
practice through the acceptance of the norms which do not contradict to the substantive
provisions and principles of the Islamic law.

Keywords: Roman law, Islamic law, borrowing, legal reception, legal tradition, Roman
jurisprudence, Islamic legal doctrine, sources of law, structure of law.



