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MPUHLUAN HEAUCKPUMIHALLIT
Y MPAKTULLI €BPOMEWCBKOIo Cy1y 3 MPAB JIIOJMHH

CyyacHU# TMOJITUYHUN | i1€0JOTIUHUH KOHTEKCT CTBOPIOE CIPHUSTJUBI
MOKJIMBOCTI N/ BiIPOMKeHHS cTapux ¢(opMm pacusmy Ta KceHodoOii, a
TaKoX /51 MOSBU iX HOBUX BUAiB. [lapasnenbHe BinkputTs i 3akputtsi €Bpo-
MM HAa OCHOBI MOJITHYHOI Ta €KOHOMIUHOI iHTerpauii, MOXKJIUBO, CTUMYJIIOBAJO
nowMpeHHs KceHogoOii Ta etHiuudmy. [Ipouecu, siki Jexkatb B OCHOBI IJO-
6asisauii, cnpusloTb MapriHaJjidauii 6araTbox HeOiUX €BPOMEHLiB, 10 THM
CaMUM MOCHJIOE AHWCKPUMiHALiIO, 3 SIKOIO BOHU BXKe CcTHUKalThbes |1, m. 28].
ExcrniepTu BU3HAIOTh, 110 MOJIOXKEHHS B €BpOIi Micjas XO0J0AHOI BiHM Xapak-
Tepu3yBaJoCcs MOSBOI0 eTHOLeHTpUusMy. PosuinpenHs macutabiB kceHoPoobil
Ta BiAKPUTOI MPOPACUCTCHKOI NMPAKTUKHU MPU3BEJO 10 CEPHUO3HOTO OocgabiieH-
HSl NPABOBOr0 3aXUCTy OiXKEHLiB, TPYASALIMX-MIrPaHTIiB i 0ci0, 110 WYKaITh
MPUTYJOK, y 6araTbox KpaiHax [1, m. 26].

3aBnaHHsi 60pOTbOU 3 PACOBOI NUCKPUMiHALIEID CBIAUUTH MPO OYEBUIHY
AKTyaJ/IbHICTb HAYKOBOI'O aHaJi3y MPAaKTUKHU peasizauil MPpUHUUIY HEAUCKPUM-
iHauii. Baxk/uBi acnekTu MPUHLMITY HEeAUCKPUMiHALii AOCJiIKyBajud B CBOIX
npausx M. Bbypomencekuil, O. Bonsuuikos, B. €sintoB, B. ManyksH, O. Map-
tuHeHKo, B. Munwk, C. [lTorpebusik, O. [Toemunox, I1. Pabinosuu, O. PynneBa,
A. CaBuenko, O. CesityH, C. llleBuyk Ta iHwi ykpaiHCbKi BueHi. AHTinUCKpHUMI-
HalifiHa npobJeMaTHKa AOCUTb LIMPOKO BUCBITJAIOETHCH B POCIHCHKIH OpHU-
IWYHI#A JiTepaTypi; Hew 3aiiMaroTbesi, 30kpeMa, A. Abamwunze, H. babasH,
M. Bapnamoa, O. Bawmanosa, B.Ty6un, JI. 3anuxanoBa, B. Kapraukus,
H. Kosiok, I'. Komkosa, E. Kopuynosa, C. M. Kouon, H. Kpasuyk, B. Kpycc,
A. Ocunos, M. [Toxunaera, M. Cynpynosa, M. TumoceeB Ta iHwi moc.igHu-
ku. [IuTanHsaM GopoTbOM i3 NHCKPUMiHALED MPUAINSAETHCA BeJHKA yBara B
saximniit opucnpynenuii (M. Apuapnortip, M. Banton, M. bessi, M. BoccsiorT,
[. M. Konnoni, P.O’Konnen, A.Konnenbman, C.®Ppenman, H. Jlepuep,
C. Makrpynaen, M. Makisen, [Ix. Hpeccen, H. Ocin, P.Toynmwena-Cwir,
P. Xancki, . Honin, M. lllefinuH Ta iHIIi BueHi).
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OCHOBHUM HODMATHBHHUM €JIeMEHTOM B €BPOMEHCHKiH CHCTEMi 3aXHUCTy
NpaB JIOAWHU 3 CepeMHH MUHYJOro CToMiTTS € KoHBeHLis Npo 3axucT npas
JIONUHY i ocHOoBomoJsoxkHUX cBobom 1950 poxy ta [IpoTokosu no Hel.

Mertoro i€l cTaTTi € nocaiiKeHHs1 TpaHchopMallitHUX MPOoLECiB 1040 3a-
CTOCYBaHHSl MPUHLHUIY HEAUCKPUMiHALil y MpakTuli €BponeicbKOro cyay 3
NpaB JIOAWHU Ha MNPHUKJAALaX pPillleHb KOHKPETHHUX CIIPaB.

bBaratbma pocnigHUKaMu BUCJOBJIOIOTHCS CEpPHO3HI MpeTeHsii 1010 3acTo-
CYBaHHS MPUHLMIY HeAMCKPUMiHALi y MpakTHli €BponeicbKoro cyny 3 npas
JIOIUHU Ta MiAKPECJETbCH CKIAAHICTh €BOJIOLIMHOTO LIJISAXY 10 CbOTOJLEHHUX
TaymMaueHb CynoM BiANOBiIHUX €/€eMEHTIB MOHATTS <«IUCKPUMiHALLS>.

Ik mume O. M. ApHapaoTTip, «IPUHLHMIOBE TMOJOXKEHHS €BponencbKol
KOHBeHLUil B obJsacTi Henuckpuminauii, ctarta 14, siBjase coO010 TiJbKU M0-
MOMiXKHe MpaBo 3 00OMexxeHOW chepol 3acTocyBaHHsA. Bigrak, He icHye
PO3rOPHYTUX TEOPETHUYHUX NOCJIIKEHb LIOA0 Liel CTATTi, KpiM TOro, Mpax-
THKa €BPOMNENUCHKOro Cydy LI0A0 3aCTOCYBaHHS CTATTi 14 TUMOBO BBaXKAETh-
Csl HeBM3HaueHOIO Ta cmipHoto...» [2, p. 1]. Tpamuuiitno, BBaxkae O. ApHap-
JNOTTip, Yy NMpaBoBii Teopil 0OrOBOPIOETHCH MUTAHHS LIOAO Pi3HULI MiX ¢op-
MaJbHOIO Ta MaTepiasbHOW0 ((PAaKTUYHOIO) PIBHICTIO Ta HEAUCKPUMiHALLEO.
PisnomaniTHi odilifiHi nekaapauii y HallioOHaJbHOMY Ta MiKHApOAHOMY MpaBi
MalThb [EeBHUHM MaTepianbHO-NIPABOBUU IMOTEHLiaJJ, OAHAK, 3a LYMKOIO
Oi/bLIOCTI KPUTHUHO HAJALITOBAHWX BUEHMX, iCHYE TeHJAEHLis, 32 KO aH-
TUAMCKPUMiHALIIHe MPaBO 3BYXKYETbCA N0 HOTO (POPMAJTbHOTO KOMIIOHEHTY
M 4ac 3aCTOCYBaHHS BiANOBIAHUX HOPM CyLOBMMH opraHamu. PopmanbHUH
MiAXin HacaMIepea XapakTepU3yeTbCsl CUMETPUYHUM PiBHUM IOBOIXKEHHAM B
TOMY, W10 BiJHOCHUTbCS MO0 PiBHOCTI y BHU3HAYEHHI NOMIHYKOYUX TPyl Yy
cycninbcTBi. MaTepianbHu#l Miaxin xapakrtepudyBaBcs OW Oifbll acUMETpPHUU-
HUM 3aCTOCYBAHHSM HOPM, I10 BCTAHOBJIIOIOTH pPiBHICTb Ta HEIUCKPHU-
Minauio [2, p. 5].

3a nymkowo K. Bofina, onHielo 3 aHomaJili npakTuku y cdepi 3acTocyBaH-
Hs1 €Bponelicbkoi KoHBeHUii 3 npaB /MIOAUWHY, 110 Mae TpPUBAY iCTOpito, €
BiIHOCHE HEXTYBAHHS NPUHLMIIAMH PiBHOCTI Ta HENOMYLIEHHS NUCKPUMiHALIi
K BAXXK/JIMBHUMHU DPYILUIMHUMHU ejileMeHTaMu e(eKTUBHOI0 3aXUCTY MpaB JIIOIHU-
Hu. Y npeam6yni KouBenuii sk ii mxxepesa mporoJolyeTbesi 3aranbHa Je-
KJaapauisi npas JoadHU. [IpoTe Halbinbll peBOJIOLIMHAM acleKTOM LbOro
NOKyMeHTa OyB NPUHLMUIIOBUU AKLEHT, SIKUH B HbOMY POOMBCS Ha PiBHICTb
CTOCOBHO BCiX mpaB i cBobon. PiBHICTb i 3arajbHiCTb SBJSIOTH COOOK NBa
HEpO3MiJIbHUX aCMeKTH MiXKHApOAHMX HOPM B rajysi npaB natoauHu. OnHak B
E€pponelicbkiil KonBeHUil el TpUHLMUI He ofepxkKaB OYKBaJIbHOrO 3aKpiljeH-
HS, @ WOro BKJ/JKYEHHS B 3a00pOHY HA AHWCKPHUMiHALilO, 110 MICTUTBbCH B
cT. 14, MOXJ/JIUBO, B CHNy caMoro (OpMyJIIOBaHHS Liei cTaTTi, Aie TakKUM
YUHOM, L0 Le MPU3BOAUTH OO0 MiAMOPAAKYBAHHS Ta MapriHaJjizauii MOHATTA
piBHOCTI [3].

[Ipaktuka Cyny mono sactocyBanHusi ctatti 14 KouBeHuii xapakrepu-
3YETbCS BiACYTHICTIO ii He3a/JeKHOTO BUKOPUCTAHHS, TOOTO BOHA MOXKe 3a-
CTOCOBYBATHUChH TiJIbKM Yy MOEAHAHHI 3 iHIIMMU HOpMaMU KoHBeHLl, BCTaHOB-
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JIIOIOUM TIPUHLMIT PiBHOCTI 1X 3acTocyBaHHsA. BTim, xoya cama crattsa 14 He
BCTAHOBJIIOE He3aJeXXHOro mnpasa, npaktuka Cyny Hapginumaa ii «aBTOHOM-
HUM» xapakTepoM. Lle o3Hayae, 1110 HE3BaXKa4YU HA HEMOXKJIUBICTb 3aCTOCY-
BaHHS cTaTTi 14 HesasnexHo Bin iHmux HopMm Kousenuii, Cyn moxe BCTaHO-
BUTU MOpYLIeHHS cTaTTi 14 HaBiThb micas pilleHHS NPO BiACYTHICTb MOPY-
LIeHHS1 MaTepiaJbHOrO MOJIOXKEHHSI, Y MOENAHAHHI 3 AKUM OyJ/0 3asBJEHO He-
notpumanHs ctatTi 14. Taka KoHuenuis uon0 3actocyBaHHus crtarti 14 6yaa
NpUHHATA CYIOM TiI 4yac BHUPillleHHS nepuioi ckapru — Yy crnpasi Belgian
Linguistics (1968 p.), B Kill WiCTb rpymn 3afBHUKIB CKAPKUJIUCS, 10 AeSKi
acrnekTu OeJsbriiCbKOTr0 3aKOHOAABCTBA, W10 PEryJIOTb NMUTAHHS BUKOPHUC-
TaHHS MOB y IIKOJax, He BiAmoBimaiTb HopMmaMm KonBeHuii. 3asiBHUKH, SKi
Oy/au (PpaHKOMOBHHMHU MeILUKAHUSIMH HiMelLlbKOMOBHOI yacTUHU besbrii Ta
oKoJIMLb bproccens, xoTiau, mo6 IXxHi AiTH OTPUMYyBa/IU OCBITY (PpaHLy3b-
Koo MoBoto. Cyn Bupimus, mo cratts 2 [Ipotokoay 1 He BKJOYae mpaso
Ha HaBUYaHHS MOBOIO 3a BUOOpPOM 6aTbkKiB. OCKiJIbKK CTATTS 2 B LIbOMY BiJHO-
lmeHHi He OyJja nopyuweHa, [lepxkaBa 3asiBuna, 1o cTartTd 14 B maHomy
BUMANKYy He MoxKe OYTH 3acTocoBaHa. EBpOINeHCbKUH Cyl Ha 1Ll BCTAHOBUB,
10 MpaBa, rapaHToBaHi KoHBeHLi€l0, MOBUHHI PO3rINaTUCh TAKUM YUHOM,
HiOUTO cTaTTa 14 «e HeBimx €éMHOI0 YAaCTHHOIO KOXKHOI 3 cTaTel, siKi BCTAHOB-
JIOIOTh MpaBa Ta cBobomu» [4, para.9]. Cyn mocTaHOBHUB, 110 MOPYILIEHHS
ctatTi 14 Moxe MaTu Mmicue npu ii po3rJsAi B MOEAHAHHI 3 iHILOK CTATTElO
KonBeHuii, HaBiTh sKILO 1 iHIIA cTaTTs He OyJa nmopyuena. Cya 3a3HauuB:
«Xoua BipHHM € Te, L0 U rapantis [cTarTi 14| He Mae He3aJseKHOro iCHY-
BaHHSl B TOMY CeHCi, L0 BiANOBiIHO [0 TEKCTy CTaTTi 14 BOHa CTOCYeTbCS
TiIBKK 10 «mpaB i cBobon, 3anucanux y KoneeHuii», mipa, sika cama no cobi
BiAMOBigae BHMOraM CTaTTi, 110 rapaHTye npaso abo cBoOOdy, L0 PO3rJs-
NAETbCs, MOXKe, TUM He MEHLI, MOPYLIyBaTH LI CTATTIO NPHU I po3rasui B
NMOeQHAHHI 3i cTaTTelo 14 3 MPUYMHU CBOrO OUCKPUMIHALLIHHOTO XapakTepy»
[4, para. 9].

Lle#t ninxin Cyn HeoNHOPAa30BO BUKOPUCTOBYBAB Yy HACTYMHIN MpPaKTUL —
y cnpai Marckx v. Belgium (1979 p.) Cyn BcTaHOBHB, 110 cTaTTd 14 «He
Mae He3aJse’KHOro iCHyBaHHSI, TOMY IO BOHA i€ TiJIbKA MO BiJHOLIEHHIO 10
«KOPHUCTYBaHHSl NpaBaMu i ¢cBOOOAAMHU», TaPAHTOBAHMMH {HILIMMH MaTepiajb-
HUMHU TI0JIOK€HHAMH, OIHAK MAUCKPUMiHALiMHA NPUPOLA MOJIOXKEHHS, sSKe
came no cob6i BignoBinae KouBeHlii, € HecyMmicHOw 3i crarTeto 14, i oTxke,
MOpyIye NBi CTATTi, PO3rJISIHYTI y TMOenHaHHI [D].

Y cnpasi Abdulaziz, Cabales and Balkandali v. United Kingdom
(1985 p.) Cyn BCTaHOBHUB, LI0 CKaprd, moaaHi 1o €BPOMEHCBKOTO Cyoy 3
npaB JIOAUHU HA MOPYLIEHHS cTaTTi 14, MOBUHHI CTOCYBaTUCH AUCKPUMiHALL1
B KOPUCTYBaHHi SKUM-HeOYIb iHLIMM NpaBoM, 3akpinjenum y Konsenuii, fiK,
HaMpuKJIaa, MPpaBoOM Ha MOBary A0 MPUBATHOIO i CiMeHHOro »KUTTS abo mpa-
BOM Ha cBoOony peJirii [6; 7].

Y cBoi#i mpakTuUi €BponedcbKUN CyI MOC/iTI0BHO BUKOPUCTOBYBAB MiAXil
«IOTIOMiKHOTO Xapaktepy» ctaTti 14, To6To sikiio CyaoM BCTaHOBJIEHO, LI0
MaTepiajJbHa HOPMa, HA MOPYLUEHHS SKOrO0 CKap»KaTbCs 3asBHUKH, Y IO-
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enHaHHi 3i crarteo 14 e mopyuenoto, Cyn Moxke He pPO3MJISAaTH OKPEMO
nopyuweHHs ctatti 14. [na BUpilleHHS MUTaHHS, YU PO3IJISAATH MOPYLIEHHS
cratrTi 14 oxpemo, Cyn BUKOPHUCTOBYE KpHUTEpill «OCHOBOIOJOXKHOTO aclek-
Ty», chopmynboBaHoro y cnpasi Airey v. Ireland (1979 p.). 3a posraspom
uiei ckapru €Bporneiicbka KoMicisi 3 MpaB JIOAWHH BUHECJA OJHOTOJOCHE
pilleHHs1 Mpo mopyiieHHss cTatTi 6 (1) Ta BUCAOBUIA AYMKY, 10 HEOOXigHO
OyJI0 TaKOXK PO3TJISHYTH NMHUTaHHS Npo nopyuweHHs ctatti 14, npote Cyn
BUPIlIMB, 110 e € HeoOoB'si3KOBUM. Cyln BCTAHOBHUB, 10 «PO3IJISA LbOrO
NUTaHHS 3a3BUYail He € MOTPiOHUM y Bumankax, koau Cya BCTAHOBJIOE
MOPYLLUEHHS {HIIOI PO3rJIAHYTOI B paMKax Li€i CIIpaBu CTATTi, B3ATOI OKPEMO.
Lle nuTaHHS BUPILIYETHCS MPOTUJ/IEKHUM YHHOM, SIKILIO OYEBHUIHA HEPIiBHICTb
y TOBOJI’KEHHi 11010 KOPUCTYBAHHSI MPABOM, LIO PO3I/ISAAE€TbCS, CTAHOBUTD
OCHOBOTIOJIOXKHUH acleKT CIpaBH, OfHAK Lie He MoxKe OyTH 3aCTOCOBAHO IPHU
nopyiueHHi naparpacda 1 crarti 6 B uifi crnpasi; Buxoasiuu 3 uporo, Cym He
BBakae 3a HeoOXiJHe pO3TJsAfaTH NaHy CIpaBy B KOHTeKCTi ctaTti 14» [8].

Bupimytoun cnpaBy Dudgeon v. the United Kingdom (1981 p.), Cyn
BU3HAUWB, L0 BCTAHOBJEHHS (paKTy MOpylleHHs MatepianbHoi HOpMU KoH-
BeHLil (cTarTi 8 y uboMy BUNanky) 3BinbHAe Cya Bin HeoOXimHOCTI po3rJsi-
JaTU MUTAHHS PO MOXKJ/MBE MOpylleHHs cTatTi 14, amxe 3asBa npo ii mo-
PYLIEHHS CTOCYETbCS «Ti€l 2K caMOl CKapru, PO3TJISHYTOI Mif {HIIUM KYyTOM>,
i M0 «HEMae IPUANYHOI HEOOXiAHOCTI» y BHHECEHHi Takoro pimeHHs [9].

Cyn 3HOBY MiIKpecJHWB CBOW0 To3uuUil0 y crnpasi Timishev v. Russia
(2005 p.). Cyn 3ayBaxKkuB, LI0 <IMPH PO3TJASANI 3asB PO OCHOBHY CTATTIO
KonBenuii a6o ii [IpoTokosiiB okpemo abo y noenHaHHi 3i ctarteto 14, Ta
BCTAHOBJIEHHI TMOpPYIlIEeHHS 3a OCHOBHOWO cTarTeto, A Cyny He €, K mpa-
BUJIO, HEOOXIAHUM TaKOK PO3TJISAATH CIIpaBy 3a cTaTTelo 14, fKuo cutyauis
He §iBJsie cO0O0I0 $IBHY HEpPiBHICTb y BUKOPUCTAHHI MpaBa, L0 € OCHOBOIO
cnpasu» [10—13].

Takum umnowMm, ctatTsd 14, sika BCTaHOBJIOE 3arajbHy 3a00pPOHY AUCKPHU-
MiHaUii CTOCOBHO 3aCTOCYBaHHSI MOJOXKeHb E€BponeicbKoi KOHBEHLIi Mpo 3a-
XUCT MpaB JIOAWHU | OCHOBOIOJIOXKHUX CBOOOX, NE€SIKUMHM BUEHHMHU XapakTe-
pU3yeTbcsl K «6e33yba» CTATTs, sIKa He MOXKe 3alpONOHYBaTH pPeasbHOro
3aXUCTY iHAUBiAyasJbHUM 3asiBHUKaM |14, p.31].

[IuTaHHs BU3HAUeHHS TepPMiHYy <«IUCKpPUMiHALis» Ta HOro OCHOBHUX eJle-
MEHTIB 3aBK/AM BUKJHMKAJa FOCTPi AUCMYTH HA TEOPETUYHOMY Ta MPaKTUUHO-
My piBHSX. [loHaTTsi nuckpuMiHalii, $Ke BHUKOPHUCTOBYETbCS Ha CbO-
TOMHILIHIN 1eHb EBPONEHChbKUM CYIOM 3 MpaB JIOAUHU, OYI0 chOPMYyTbOBAHO
y cnpasi Willis v. the United Kingdom (2002 p.): «auckpuMiHallisi o3Hayae
BiIMiHHICTb y MOBOJXKEHHI 3 JIIOJbMHU B CXOKiM CUTyaLil, AKIIO L& MOBOJXKEH-
Hs1 He Moxe OyTH 00’€KTMBHO Ta po3yMmHO BumpaBmanum» [15]. Cama Kou-
BEHLisl He MiCTUTb BU3HAUEHHS TEPMiHy «IUCKpPHUMiHaLis», Oiabll TOrO, (op-
MYJIOBaHHS cTaTTi 14 B pi3HMX MepekJsanax BUKJIUKAJIO NyKe CylepeusuBe
TJAyMadeHHs1 1boro TepMiHy. Tak, y ¢paHlly3bkKoMy nepekaani €Bponeidcbkoi
KOHBEHIIil 3 NpaB JIOAWHW BUKOPHCTAHO TepMiH «BimMmiHHicTh (distinction)»,
a B aHIJIIUCBKOMY TeKCTi — «auckpumiHauis (discrimination)». OueBumHo,
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10 Li MOHATTS MAaKTbh TOUKH MEePEeTHHY, OJHAK 32 3MiCTOM BOHHM € a0COJIIOT-
HO pisHuUMH. He KokHa BiAMiHHICTBH Bele 1O HEPiBHOrO MOBOAXKEHHS, He
KOXKHe HepiBHE CTaBJEHHS € NUCKpPUMiHalieo. €BponMelcbKUi Cya 3 Mpas
JIOMWHMU 11le y crnpaBi Belgian Linguistics 3asiBUB HaCTyIHE IIOA0 Pi3HOTO
3MiCTOBHOI'O HAINIOBHEHHS IMOHATH «BIAMiHHICTb» Ta «IHUCKpuUMiHaLisg»: «Kpim
bOro, i 30KpemMa, MoxkHa Oyj0 O MpUUTH A0 abOCYypAHUX Pe3yJbTaTiB, SKIIO
NPUUHATU LIUPOKe TayMaueHHs cTaTTi 14, sike nmependauae (paHLy3bKUH
tekcT. MlilicHO, noBesocsl 6 BuU3HATU nopyweHHs KoHBeHLii nmpu poarasni
OyIb-IKOTO MPaBOBOTO UM aAMiHICTPATUBHOIO TOJIOXKEHHS, fiKe He 3abe3rne-
yye KOXXKHOMY IOBHY PiBHICTb y MOBOJKEHHI L1010 KOPUCTYBAaHHS BU3HAHUMHU
npaBamu i cBobonamu. KomneTeHTHUM HalLiOHAJbHUM OpraHaM BJaad 4acTo
NOBOAUTBLCS CTHKATUCH 3 CUTyalisiMU Ta NpoOJeMaMH, fKi 3 MPUUYUHU BHYT-
pilIHBO BJIACTUBUX IM PO3XOIKE€Hb BUMAraloTb NPUUHATTS Pi3HUX MPABOBHUX
pillieHb; OiJblll TOTO, MEeBHi CUTYyalii MPaBOBOI HEPIBHOCTI CIPHUSIIOTh BUIIPAB-
JIEHHIO (paKTHYHOI HepiBHOCTI. BinnmoBinHO, BHIlle3a3HAYeHe PO3LIMPIOBAJIbHE
TJAyMadeHHsT He MoxKe OyTu BuUKopuctaHe» [4, para. 10].

Jlnst Toro, 1106 BCTAHOBUTHU HAsIBHICTb ab0 BiACYTHICTb AUCKPUMiHALILT,
ysaranbHiooun npaktuky Cyay, 3a aymkoto B. Banpenxosa, MoxkHa BHOKpe-
MHUTH YOTUPU HEOOXiAHi eJeMeHTH: BiAMiHHE MOBOKEHHS; CX0XKi 0OCTaBUHU
(aHasoriyni ymoBH, cxoxi cutyauii — comparability test); naaBHicTb 06-
'eKTHBHOTO i jpgocrtaTHboro oOrpyHtyBanHs (justilication test); mnpo-
MOPUiAHICTE BUKOPUCTOBYBAHUX 3ac00iB i MeTH, Ha SIKy BOHHM CIIPSIMOBaHi
(«3akoHHa MeTa», proportionality test) [16, p. 34]. Lli enemenTu nigkpinsaeni
3HayHoto npaktukoio Cyny, mnouumHawouu 3 Bigomoi crnpaBu Belgian
Linguistics, B sikiii CynoM BCTaHOBJIEHO, 1110 «HE BCSKe HepiBHE MOBOAXKEH-
HS1 TIPU3BOAUTH MO0 MopylueHHs ctatti 14... B nanomy BigHowienni Cyn BBa-
»Kae, L0 MPUHLKIT PIBHOCTI y TMOBOMKEHHI MOPYIIYETbCS MPH BiCYTHOCTI
00’€KTHUBHOTO i OCTATHBOTO OOIPYHTYBaHHA. ICHYBaHHS Takoro [06’€eKTHBHO-
ro i OCTATHBOrO| OOIPYHTYBaHHS Mae OYTH PO3IJISHYTO Y 3B’S3Ky 3 METOIO
i Hac/aigkaMu pO3IJISHYTOTO 3aXOdy, 3 YPaxyBaHHSM IIPUHLMIIB, 3a3BUYall
nepeBaxkKayux B JAEMOKPATHYHUX CyCHiJbCTBax. Pi3HULSA y MOBOMXKEHHI B
KOPUCTYBaHHi Oyab-KMM 3 MpaB, 3a3HaueHux y KoHBeHLii, moOBHHHA He
TiJIBKK NepecsigyBaTH 3aKOHHY MeTy: cTaTTs 14 TakoxX MOpYLIYETbCS, KOJIH
BUKOPHUCTOBYBAHI 3aC00M i MeTa, Ha Ky BOHU CIIPSIMOBaHi, He € B JOCTATHIN
Mipi MpomopuidlHUMU OAMH onHOMY» [4, para. 10].

Y cnpasi Lithgow v. The United Kingdom (1986 p.) Cyn ninTBepaus
CBiM MiaXia, KUK CTAHOAPTHO BUKOPUCTOBYE MPHU PO3IJSAl CKapr npo Io-
pywenHs cratTi 14 KonBenuii: «[lepw Hixk mepelTn 10 po3rasiny KOHKpeT-
Hux ckapr, Cyn xoriB 6u Haragatu, o ctatts 14 He 3ab6opoHsie OyHob-sIKY
Pi3HULIO y MOBOAXKEHHI B KOPUCTYBAaHHI IpaBaMM Ta CBOOOLAMH, BU3HAHHU-
mu B KonBeniii. Bona 3axuinae oci6 (y ToMy uuc/i IOPUAUUHUX), SIKi «3HA-
XOAATHCS B AHAJOTIYHHX yMOBax», Bil AUCKPUMiHALIKNHOI BiAMiHHOCTI Yy
noBomKeHHi. Jlna uineid crarti 14 pisHMUS y NOBOMXKEHHI € NUCKPHUMiHa-
LifiHOIO, SIKIIO BOHA «He Mae 00 €KTHUBHOIO i JOCTATHLOTO OOTPYHTYBaHHS»,
TOOTO SKLIO BOHA He Iepec/ifye «3aKOHHY MeTy» abo0 SKLIO «BUKOPHUCTO-
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BYBaHi 3aco0u i MeTa, Ha Ky BOHM CIPSIMOBAaHi, He € MPOMOPUINHUMHU OAUH
onHomy» [17].

[IuTaHHSA 3MiCTOBHOTO HANOBHEHHSl «BiAMiHHOTO TOBOIKEHHS» He MaJo
4iTKOI BiAMOBiAi MpoTsAromM Mmailke Bciei icTopii misinbHOCTI €BpomneldcbKOTo
cyny. ¥ Belgian Linguistics Cyn Bu3HauuB, 1o «ctaTtts 14 KonBeHLUil He
3abopoHsie neprkaBi — useHy Pamu €Bpony MOBOAMTHUCH 3 TPyMaMM BiAMiHHO
3 MeTOI YCYHeHHSl «()aKTHYHOI HEpiBHOCTi» MiX HHMMH, Oijblie TOro, 3a Ies-
HHMX OOCTaBHUH BiICYTHICTb CIIpoO YCYHYTH HEPiBHICTb 32 JOMOMOIOI0 BiIMiHHO-
ro MOBOMXKEHHS MOXxKe cama Mo cobi o3Hayatu nopyueHHs ctatTi 14 Kon-
BeHlii» [4, para.l0]. Hnas Bu3HaueHHS BiAMiHHOrO TMOBOJKEHHS Yy CeHCi
crarTi 14 KonBeHUil npakTuka cyny Npoillia eBOMIOLiMHUE 1I/SX Bil BU3HAH-
HSl TOpyllUeHHs1 cTaTTi 14 TiAbKM y BHMagkax npsiMoi AMCKpUMiHALil 1O 3acTo-
CyBaHH$l HelpsIMOi NUCKPUMiHALlii, OCHOBAHOI Ha (paKTUYHUX pe3ysabTaTax 3ac-
TOCYBaHHSI, 4 He HA 3MiCTi OCIIOPIOBAHOIO 3aKOHOAABUOIo ab0 iHILOro 3aX0ny.

Konuenuiss HenpsMol AUCKpUMiHALIl JOBro 3aJjullanacb HEONHO3HAYHOIO
Ta HeuiTKO c(OopMyJbOBaHOW y MpakTulLi €Bpomnelcbkoro cyny. ¥ crpasi
Abdulaziz, Cabales and Balkandali v. United Kingdom Cyn 3a3HauuB, 1110
crattsl 14 crocyeTbca 3a00POHM NUCKPUMiHALil B KOPUCTYBaHHI MpaBaMH,
BU3HaHUMU KOHBEHILi€I0, OCTIiJIbKH, OCKiJIbKH BUMOrd KoHBeHLii Mo BimHO-
HIeHHI0O [0 LMUX MpaB MOXYTb HOOTPUMYBaTuUCs Mo-pisHOMY. «[loHATTS
OUCKpUMiHalil 3a 3MicToM cTaTTi 14 BKJIOYae, B 3arajbHUX BUMAAKAX, CUTY-
auii, mpu FKUX 10 0coOU abo rpynu ocid 3aCTOCOBYETbCS, O3 HaJeXKHOro
OOI'PYHTYBAHHS, MEHLI CIPUATANBE MOBOMXKEHHS, Hi2K 10 {HIIMUX 0Ci0 4u rpyn
oci6, xo4ya Oinbll CHPUATANBE MOBOIKEHHS He mependaueHo KoHBeHLieo»
— BcTaHoBUB CyJ, TaKUM UYHMHOM IOLIMPIOIOYM KOHLEMLi0 AUCKPUMiHALil Ha
ii «mpsime» 3HaueHHs [6, para. 82|. Cyn BCTaHOBHB, 1110 3aSiBHUKHU He 3MOTJIH
JNOBECTH, L0 iMMirpauiiHi npaBuJsa, HACJJIAKOM SKHUX CTaJiO BUKJIOYEHHS
iMmmirpauii oci6 3 iHAIUCBKOTO CYOKOHTHUHEHTY, NMPOBOAUIM BiAMIHHOCTI Mix
JIIOIIbMU 32 pacoBoio o3Hakotw. Cyn 3ocepenuB CBOIO yBary Ha LiJi ocropio-
BAaHUX 3aXOMAiB — 3aXUCT PUHKY mnpaui y BenaukoOpuTaHii, TaKHM YUHOM
OOMEXKHBILIN 3aCTOCYBAHHS KOHLEMUil «IUCKPUMiHALII» BUKJ/IIOYHO 11 MPAMUM
smictom. Cynnsi Kapinno y cBoit ocobmuBiéi gymui, mo OyJjaa miaTpumaHa
cynnamu Megbkiop i Beiitzenem 3 Kowicii 3 mpaB JroauHu, AiAIIOB BUCHOB-
Ky, 10 MpeAcTaBJ/ieHi IMMirpauiiHi npaBuja «B CHJY CBOTO MPAaKTUYHOTO
no6iyHOro edexTy, B KOPOTKOCTPOKOBIH MEPCIEeKTHUBi i 32 CaMOK CBOEI
Li/JJTI0 € OMOoCepPeaKOBaHO pacucTCchbkumMu» [18].

Tinbku y 2001 poui y cnpasi Hugh Jordan v. United Kingdom Cyn
BCTAHOBMUB, 1O Ai cTtaTTi 14 KoHBeHLil nomupooeTbcsl HA HENPSIMY OUCKPH-
MiHallito. ¥ Uil crpaBi 3asBHUK CTBEPAXKYBaB, 110 0OCTaBUHU BOMBCTBA HOTrO
CMHa BKas3yBaJ/M Ha OUCKpPHUMiHaUilo. 3a Horo cBimyeHHAMH, MixkK 1969 Ta
1994 pokamu cniBpoOiTHHUKaMH cayXO6u Oesneku 6ysao BOUTO 357 ocib,
nepeBakHa OiJbLIICTh SKUX CTAHOBUJIM MOJIOAI YOJIOBIKM-KATOJHUKH abO MO-
JIOZIi YOJIOBiKH-HallioHaMicTH. [lepkaBa, B CBOIO uepry, 3asiBUJa, IO BUKJIOU-
HO CTAaTUCTHKA, SIKa He Moxke OyTH abCOJIIOTHO TOYHOIO, HE € NOCTaTHIM
J0Ka30M HasiBHOCTI OUCKpPUMiHALil NPOTH KaTOJNHUKIB abo HauioHamicTiB. Cyn
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BCTAHOBUB HacTynHe: «KoJu BHac/aigoK 3arajbHOi MOJITUKH ab0 3ax0niB
OKpeMa rpyla ONUHAETbCA B OCOOJMBO HEBHUTiAHOMY CTAHOBHI, He MOXKHA
BUKJIIOUATH, 110 e MOXxe OyTH BU3HAHO NUCKPUMiHALI€0, HE3BaXKAKYHU Ha
Te, W0 TaKWW 3axing abo moJiTHKa He Oy/au creuiajJbHO CHpPsAMOBaHi abo
HauiseHi Ha uto rpyny». Cyn nonas, OOHAK, LIO BiH: «...He BBaxKae, 10 CTa-
TUCTUYHI AaHi cami Mo cobi MOXKYTb CBIIUUTH MPO HASIBHICTb MPAKTHUKH, SIKa
Moxke OyTH KJjacugikoBaHa SK AUCKpPUMiHALidHA 32 3MicToM cTaTTi 14» Ta
He BCTAHOBHMB MOPYIIEHHS Ha Wil OoCHOBi B wWi# cmpasi [19].

Y cnpasi Zarb Adami v. Malta (2006 p.) Cyn nminTBepAuB, 110 <TUCKPH-
MiHaLifl, IKa MOTeHUiHHO cynepeyuTb KoHBeHLii, MOke OyTH pe3y/JbTaToOM
He TiJIbKM BBeIEHHS 3aKOHOAABUMX 3aXOMiB, a U (pakTuuHoi cutyauii». Llsa
ClipaBa CTOCyBaJacsl BiANpaBJeHHS (PYHKLIH uYleHa XKypi MPUCSIKHUX Y
MaunbTi, fKi, 32 TBepIKEHHAM 3asBHHMKA, B OiJbLIOCTI BUMAAKIB MOKJana/HU-
cs1 Ha 4oJioBiKiB. BasBIIM 1o yBaru cratucTuuHi nasi, Cyn BU3HAUMB, IO LIU-
BiIbHUH 00OOB’SI30K BUKOHYBATH (PYHKLUIi 4jseHa »Kypi MPUCSKHUX TePeBakKHO
nokKJanaBcs Ha oci® yoJioBivoi cTaTi, WO € mopyweHHsaM cTtatTi 14 y no-
ennanni 3i crarreo 4 (3) (d) Konenuii [20].

Pokom mnisHille €BponeldcbKuil Cya y3arajdbHUB CBill MiAXig A0 HempsMmoi
nuckpuminauii y cnpasi D.H. and Others v. the Czech Republic. 3asiBHUKH,
IIKOJISIPU LIMTAHCBKOIO MOXOJKeHHS, OyJ/IM MOMIlLleHi B «CIelja/bHi KON,
NpU3HaueHi AJs AiTed 3 mpoOJjemMaMd B OTPUMAaHHI 3HaHb, i He Maju MOX-
JIMBOCTi BiABimyBaTH 3BHYAWHI IIKOJH. 3assBHUKH CTBEPJKYBaJH, IO II0-
MillleHHS iX y crneuiasbHi WKOoMW OyJ/J0 TUCKPUMiHALIMHUM LIOAO0 KOPUCTYBAH-
HSI TIPABOM Ha OCBITY 3 IPUYMHHU iX €THI{UHOIO MOXOIXKEHHS, 1110 NMOPYLIyBaJo
crtatTio 14, po3rnsinyTy B moenHaHHi 3i ctatteto 2 [Ipotokoay 1 (mpaBo Ha
OCBiTY). 3asiBHHKHM CTBepHKYBaJ/H, 110 AUCKPUMiHALisl He 0OOB’SI3KOBO I10-
BUHHA OYTH HAaBMHUCHOIO i 110 Oyab-KHH 3axin MoxKe OyTH BU3HAHUU JHUC-
KPUMiHALIIMHUM Yepe3 HOro NPaKTUUHI HACJIAKM Ta Hada/ld 3HAYHI CTATHUC-
TUYHI NaHi, 9Ki O00BOAWNMU (DAKT TMpPeBaJIOBAHHSA AiTE€W LUTaHCBKOTO MOXO-
JDKEHHSI y CreliafbHUX 1IKoJax. BoHM 3asiBU/iM, cepen iHILOTO, LIO HEMpo-
MOPUiAHO BeJIMKA KiJbKiCTb MiTEHU-UHUraH, L0 HABYAKIOTBCH Yy CIeLiaJbHUX
LIKOJIaX, MOSICHIOETBCS PACOBOI0 yIEpelKeHiCTI0, 30KpeMa ylepelKeHHIMU
IIOJ0 LMraH B rajaysi OoCBiTM Ta y CyCHiJbCTBI B uwisomy. ¥ uLid cnpasi
Benuka [lanata nmigrBepnuaa nosuuito Cyoy CTOCOBHO HeMpsIMOi NHUCKPHUMi-
Halii, BCTAHOBUBIIK 1I HASIBHICTb 3a O3HAKOK E€THIUHOTO ITOXOJXKEHHS, Ta
BH3Haja nopyuieHHs cratti 14 [21].

3romom Cyn pO3LIMPUB CBOIO MPaKTHKYy Ha cuUTyalii, ne nepxkapa 6e3
00’€KTHBHOTO i JOCTaTHbOIO OOI'PYHTYBaHHS BiAMOBJISIETbCS MO-Pi3HOMY
MOBOJIUTUCH 3 0C0OaMH, SIKi 3HAXOAATbCS Y 3HAUHO Pi3HUX yMOBax. ¥ crpasi
Thlimmenos v. Greece (2000 p.) 3asiBHUK OCKap>KyBaB MPUTSATAHHS HOT0O 10
BiANOBiJaJbHOCTI AepXKaBoio 3a BiAMOBY Bif cayxO0u B apmii. IIpuunnoOIO
fioro BimMoBH OyJa Horo HasmexHicTb no pedirii «CBinku leroBu» Ta caimy-
BaHHS MpUHUMNAM nauudiamy. 3asiBHUK CTBEpPAXKYBaB, L0 BHACJiIAOK BHU-
3HaHHS1 MOro BUHHUM BiH OyB BHUKJIOYEHUH 3 mpodecii AUMNIOMOBAHOrO OyX-
rajTepa i mo To# (pakT, L0 3aKOHOAABCTBO He mependadasno KODHUX
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BiIIMiHHOCTEH MiXK THMH, XTO OyB 3aCy[KEHUH uepe3 iX peJiriiHi nepekoHaH-
H§l, Ta 3 {HIUMX MPUYMH, MICTUTb B coOi mopyueHHs cTaTTi 14 y noenHaHHi
3i cratTero 9 nmpo cBobomy AyMKH, coBicTi i peJirii. Cyn moroguBcsi 3 THM,
1110 MaJIo Miclle MmopylueHHs1 cTaTTi 14 y moenHaHHi 3i ctatteo 9, BCTAHOBUB-
wy, wo «Cyn 1o TenepillHbOrO MOMEHTY BBaXKaB, L0 NpaBo 3a cTarTero 14
Ha 3aXUCT Bil NUCKPHUMiHALii B KOPUCTYBaHHi npaBamu, BU3HaHUMU B Kow-
BeHLil, MOPYyLIYeTbCSA, KOJMU NepKaBU 6e3 00’e€KTUBHOTO i AOCTATHBOrO 00-
I'PYHTYBaHHS MO-Pi3HOMY NMOBOAATHCS 3 0coOaMH, §IKi nepeOyBaOTh B aHAJO-
riynux ymoBax. Cyn, ogHaK, BBa)kae, L0 lle He €IWHA TpaHb 3aO0POHHU
IUcKpuMiHauii BinnosinHo no ctatti 14. [IpaBo Ha 3axucT Bix AUCKpUMiHALLT
B KOPHMCTYBaHHi NpaBaMH, rapaHTOBaHUMM KOHBeHLi€l0, TaKOX MOPYLIYETH-
csl, KOJU AepxkaBa 0e3 00’€KTUBHOTO i NOCTATHbOIO OOI'PYHTYBaHHS BiIMOB-
JIIETHCS MO-Pi3HOMY MOBOAUTHUCH 3 0COOAMH, YUE CTAHOBHUIIE € CYTTEBO
BinMiHHUM> [22].

[IpuHuun anasoriyHoi cutyauii, K ¥ iHWi KpUTepii HAIBHOCTI BiIMiHHOTO
MOBOJ’KEHHS, 3aCTOCOBYETbCS €BPOMEUCHKUM CYIOM, BPaxOBYIOYM BCi KOH-
TeKCTyaJbHi acnekTu crnpasBu. ¥ cnpaBi Moustaquim v. Belgium 3asiBHUK,
rpomanssHUH MapoKko, CTBepIKyBaB, L0 pilleHHs OesbridCcbKoi BJaaAX 00
Horo aemnopTauii BHACJINOK BHU3HAHHA WOro BUHHUM Y NEKiJbKOX 3JI0OUMHAX
nopywyBana ctatTio 14 KonBeHUii, NTHCKpUMiHYIOUM HOTO 3a O3HAKOK I'PO-
MaAsiHCTBA, apTyMEHTYIUM CKapry THM, L0 OeJbriiCbKUX TPOMaiasiH He Je-
NOPTYIOTh Y BUIAAKAX NPUTATHEHHS 1X N0 KPUMiHAJAbHOI BiAIIOBiLaJbHOCTI.
Cyn, onHak, BUpILIWB, 110 B JaHOMY BUMAAKy CTaHOBHIIE 3asiBHUKA HE €
aHaJOTiYHUM CTaHOBHMILY TpoMaasiH besbrii, agxe BOHM He MOXYTb OyTH
NernopTOBaHi B XKOAHOMY BHIMAAKYy, BianoBinHo no KouBeHuii, BTiM € mo-
NiOHUM [0 CTaHOBMILA HerpomMansH besbrii — rpomansii iHIIMX AepXKaB —
uyeHiB €Bpornelicbkoro Cotway, §iKi, BTiM, TaK0XK He MOTJIM OyTH AeNOPTOBaHi
3rigHo 3 3akoHomarcTBoM €C mpo nmpaso Ha cBoboay mepecyBaHHs. HesBa-
»katoun Ha 1e, Cyn BUPILLUB, L0 BiIMiHHE MOBOMXKEHHS B JaHOMY BUMAAKY
6ysno BumpasaaHum [23].

Kputepiit «po3dymHocTi Ta BunpasaaHocti» Cym TJyMauuThb K MepecsimLy-
BAHHS JIETITUMHOI MeTH Ta PO3YMHY NPOMNOPLIHHICTb MiK BUKOPUCTOBYBAHHU-
MU 3acobamu i mepecsinyBaHowo metot [15, para.39]. Ta um inma npasoBa
HOpMa axK HisiK He 00OB’SI3KOBO € 3aKOHHOI B CHJYy TOro, 110 BOHAa Iepe-
cJliflye 3aKOHHY MeTy. 3aKOH $§IK 3aci0, 1110 BUKOPUCTOBYETbCS IJ/51 JOCSTHEH-
HSl MEeBHUX LiJeHd, NMOBUHEH 3a0e3NeuyyBaTH AOTPUMAHHS NESIKUX OCHOBHHUX
BUMOT. ['0/I0BHOIO 3 HUX € MOBara NpUHUUNY PiBHOCTI, SKUi 3aOOpPOHSIE BCTA-
HOBJIEHHSI BiIMiHHOCTEH 3a O3HaKaMH, SIKi He MalOTb HiSIKOTO BiJHOIIEHHS 10
KOHKPETHOTO TpaBa a00 KOHKpeTHOi cBobonu [24, n. 82]. Popmysaa «He mae
00’€KTUBHOTO i TOCTaTHBOrO OOTPYHTYBaHHS» BKJIOYae B ceOe HACTYIHI eJie-
MeHTH: 1) He mepecJsigye «3akKOHHYy MeTy»; 2) BUKOPHCTOBYBaHi 3acobu i
MeTa, Ha Ky BOHH CIIPSAMOBAHi, He € MPONOPUIMHUMU OOUH OLHOMY.

Kpurepiit nponopuifiHocTi nependayae poarysa NUTAHHS NPO Te, YU €
HEeCNPUATAUBI YMOBH, B sKi OyB NOCTaBJEHUH 3afBHUK B pe3yJ/bTaTi 3aCToO-
CYBAHHSI PO3IJISHYTOTO 3aXO4y, LU0 Mepecsiaye 3aKOHHY MeTy, HaAMipHUMH.
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SIKio ue Tak, ToO € HMOBIpHiICTb, 11O Lle MOXKe O03HayaTh MOPYLIeHHS
cratti 14. ¥ cnpasi the Belgian Linguistics Cyn BcTaHoBuB, 110 KoHBeH1ist
«He 3a00pOHSi€ BiAMIHHOCTI y TOBOMXKEHHi, $IKi 3acHOBaHi Ha 00 €KTHUBHIN
OLiHLI MPUHLUMUIOBO Pi3HUX (PAKTUUHUX OOCTABUH Ta fKi, Oyay4Hu CIPSAMOBAHI
Ha cycHiJbHe 0J1aro, BCTAHOBJIOIOTH CIPAaBeAIUBUNA OajlaHC MiXK 3aXHCTOM
iHTepeciB cycmiJbcTBa i moBarow npas i cBobond, rapaHtoBaHux KoHBeH-
uieo» [4, para.9].

Y piwenHi no Buluesragadid cnpasi Thlimmenos v. Greece Cyn 3asiBUB
HactynHe: «Cyn 6epe 10 yBaru A0Big Ypsimy Mpo Te, 110 0COOH, SKi BiAMOB-
JISIIOTbCS Bif cayKOM OaTbKiBLUMHI, MOBUHHI OYyTH Ha/JeXKHUM YHHOM I0Ka-
pani. Onnak Cyn TakoxX 3a3Hauae, 110 3asiBHUK BilOyB TIOpeMHe MOKapaHHS
3a BiZIMOBY HOCHUTH BilicbkoBy ¢opmy. ¥ uux o6ctaBuHax Cyn BBaxae, IO
3aCTOCYBAaHHA IHIIMX 3aXONiB MOKApaHHSA N0 3afBHUKA € HEINPONOPLIHHUM.
3 UbOro BUIJIKBAE, 110 BUKJ/IOUYEHHS 3 mpodecii aumnaoMoBaHoro Gyxrajnrepa
He mepecJsifyBa/so 3akoHHYy MeTy. Takum uuHoM, Cya BBaxkae, 110 He iCHY-
BaJ0 00’€KTUBHOTO i AOCTAaTHBLOTO OOTPYHTYBaHHS BiAMOBH B OCOOJHUBOMY
MOBOJXKEeHH] 3 3aiBHUKOM y MOPiBHSAHHI 3 iHIIMMU 0COOAMH, 3aCYyIKEHUMHU 3a
cepio3HUU 3J04uH» [22, para. 47].

Cyn HeoIHOPa30BO MiAKPEC/IOBAB, 10 BiH He CTABUTb METOI0 0OMeXKeHHS
npaBa AepxKaB HAa CaMOCTiHHY MOOYNOBY COLia/bHOI, €KOHOMIUHOI, KyJ/JbTYp-
HOi, MOJITUYHOI Ta iHIWKX TMoaiTuK. ¥ Belgian Linguistics Cyn 3ayBaKuBs,
1110 AJIS1 TOTO, 1100 «BUPILIUTH ..., Y4 MaJjo Micle A0BiJbHe (HeOOrpyHTOBaHE)
pospisdHenHsi, Cyn He MO)Ke He B3SITW [0 yBaru MPaBoOBi PUCH Ta MPAKTHUYHI
0COOJIMBOCTI XKUTTS cychinbcTBa [leprkaBu-BinnoBinaua. BuuHs0OYM Takum
ynHoM, Cyn He MoOxKe B3SITM Ha cebe (PyHKUIi KOMINETEHTHUX HalliOHAJbHUX
OpraHiB BJAaAM, TOMY LIO B TAKOMY BHIAAKYy L€ CIIOTBOPHUJIO O NOMOMiKHHH
CEHC MiXKHAapOAHOTO MeXaHi3My KOJIEKTHBHOTO NPAaBO3aCTOCYBAaHHS, BCTAHOB-
jgeHoro KonseHnuier. Hauionanbsi Bnanu BinbHI BHOMpaTH Taki 3axonH, sKi
BOHYM BBAKAIOTb NOPEUYHHMH B LUX MUTAHHSAX, fKi peryaooTbes KoHBeHLUielo.
Cyn nuuie BW3Hauae, HACKIJbKH Li 3aXoau BiamoBimaroTh BuMoram KoH-
BeHIii» [4, para. 10].

BaxnuBo Bim3HauuTH, U0 B HU3Li HewoxaBHiXx cmpaB Cyn oOMexXuB
MOKJIMBICTb OOTPYHTYBaHHSI AUCKpHUMiHauii. ¥ cnpasi Timishev v. Russia
Cyn BU3HaB, 1110 Pi3HMLS y MOBOMIXKEHHi, siIKa 3aCHOBaHa TiJbKU ab0 y BHU-
pillaJbHOMY CTYNEHIO HA €THIYHOMY MOXOJKeHHi 0coOM B3araji He MOxe
6yTH 06’€KTHBHO OOI'PYHTOBAHA B CY4aCHOMY JE€MOKPATHUYHOMY CYCIiJbCTBI,
noOya0BAaHOMY Ha MNPUHUMIIAX IJIIOPaJi3My Ta MOBArd N0 Pi3HUX KYJAbTYP
[10, para. 58]. Lle#t minxin Bimnosinae HupexkTtuBam Epponeiickkoro Cor3y 3
pacoBoOl PiBHOCTI Ta 3a 3arajJibHUMHU CTaHAAPTaMHU PIBHOCTI, 3riIHO 3 SKUMHU
npsMa [OUCKpUMiHaUis He Moxxe OyTH 00’ €KTHUBHO OOIrpyHTOBaHa
[10, para. 58]. ¥ cnpaBi D.H. and Others v. the Czech Republic (2007 p.)
Besnka nanata BU3HAuUWJA, 110 «KOJH Pi3HULS y MOBOJIXKEHHI I'PYHTYETHCS
Ha paci, KoJbopi IIKipu a00 eTHIUHOMY MOXOMXKEHHi, MOHATTS 00 €KTUBHOTO
i 1OCTaTHbOTO OOIPYHTYBaHHS TMOBUHHO iHTEePNPeTyBAaTHUCS MaKCHMaJbHO
cyBopo» [21, para. 196].



330 Haykogi npaui HY OIOA

JlocainKeHHs1 3aCTOCYBAHHSI MPUHUHUNY HEeAUCKPUMiHALIl y MpakKTHLI
€BponencbKOro cyay 3 Nnpas JIOAUHU Ha NPUK/IAAAX pillleHb KOHKPeTHHX
CIIpaB [03BOJIsi€ 3pOOUTH BUCHOBKH IPO MO3UTHUBHI TpaHchopmauil y NosuLii
€BpOMEeNCHKOTO Cyny 3 MpaB JIOAWHHU I10A0 MeXK KOHUEMNUil AUCKpUMiHALL].
Pasom i3 TuM, He3Bakawyu Ha OYEBHUIHI AOCATHEHHS, (QopMmaJsizoBaHUU
ninxin Cyny mae 6yTu migmaHuil 6inbil pOopcOBAHOMY BHUAO3MiHEHHIO MAJS
HaJIeXKHOI BiANMOBIAHOCTI AMHAMIYHOMY YKOPiHEHHIO BCECBITHBOI'O HeCIpPHH-
HATTS Oyab-KUX (OPM AUCKPHUMiHALl.
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AHoTauisga

I pvomina-Boaox H. B. [lpuHuun HeauckpumiHauii y npaktuui €sponeicbkoro cyay
3 npaB awauHu. — CraTTe.

Y cratTi po3raspamTbCs TpaHCcHOpPMALiKHI MPOLECH 1IOI0 3aCTOCYBAHHS MPUHLMIY He-
MUCKpUMiHaLii y npakTUli €BpomneichbKOro cyay 3 TpaB JIOAWHU Ha MPHUKJIAnax pillleHb KOH-
KpeTHUX crpab. [linkpecsoeTbesl CKAAOHICTh €BOJIOLIHHOIO LIJIAXY OO CbOTOAEHHHUX TJayMa-
yeHb CylnoM BilMOBiIHUX eJ€EMEHTIB MOHSATTS <«IUCKpPUMiHALisT». AKIEHTYeTbCS yBara Ha
MO3UTUBHIN TeHAEeHUii po3lIMpeHHs MeX NUCKpuUMiHauii Ha ii HempsiMi ¢opmu. Poburtbcs
BHUCHOBOK, L0 HE3BaXKAIOUW HA OYEBHUIHI HOCsrHeHHs, opMasnizoBanui ninxing Cyny mae OyTH
nignaHui 6iapll GopcoBaHOMY BHMIO3MiHEHHIO N/ HaJeXKHOi BiAMOBIAHOCTI AUHAMiYHOMY
YKOpPiHEHHIO BCECBITHBOIO HECNPUUHATTS OyIAb-AKHUX (POPM NMCKpPHUMiHALLI.

Karouosi carosa: KoHBeHLIst PO 3aXUCT MpaB JIOAUHU | OCHOBOMOJOXKHUX cBobox, €Bpo-
NelCbKUU CyJA 3 MpaB JNIOAWHH, TUCKPUMiHALIif, pacoBa AUCKPUMiHALIf, PiBHICTb.

AHHOTAUMU ™

A pémuna-Borok H. B. llpunuun HeauckpumuHauuu B npaktuke EBponeiickoro cyna
no npasam yejoBeka. — CraTbs.

B cratbe paccmarpuBaioTcsi TpaHC(pOpPMALMOHHBIE MPOLECCHl OTHOCUTENbHO MPUMEHEHHSs
NpUHLMIIA HEAUCKPUMHUHALMK B NMpakTHKe EBpormelickoro cyna mo mpaBaMm 4ejoBeKa Ha IMpH-
Mepax pelleHHH MO KOHKPETHBbIM nesam. [loguepkuBaeTcsi Cl0XKHOCTb 3BOJIOLMOHHOTO MyTH
K CEroJHSIIHUM ToJKOBaHUSAM CyIOM COOTBETCTBYIOLLMX 3JE€MEHTOB MOHSATHUS «IUCKPUMHHA-
usi». AKUEHTHpPYeTCsl BHHMaHHE Ha TOJOKUTEJNbHOH TeHIEHLUWH pPacLIMpPeHHs] TPaHULl IHC-
KPUMMHALUKU Ha ee HemnpsiMble (popMbl. [esaercsi BbIBOL, YTO, HECMOTPSl HA OYeBUIHbIE 10OC-
THXKeHHus1, ¢popmanusoBanHblil noaxon Cyna noskeH ObITb MOABEPrHYT OoJsee POPCUPOBAHHO-
MY BHIOM3MEHEHHUIO HJis1 HalJeXKalllero COOTBETCTBUS NUHAMHYECKOMY YKOPEHEHHIO BCEMHUp-
HOrO HETNPUHATUS KAKUX-TMO0 (POPM AUCKPUMUHALIMH.

Karuesole carosa: KoHBeHLHsS 0O 3alldTe MpaB yeJOBeKa U OCHOBHBIX cB0OOA, EBpormed-
CKHMH CyI TMO npaBaM uesoBeKa, AWCKPUMHUHALMS, PaBEHCTBO.
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Summary

Dromina-Voloc N.V. The principle of non-discrimination in the practice of the
European Court of Human Rights. — Article.

The transformation processes regarding the application of the principle of non-
discrimination in the European Court of Human Rights decisions are considered in the
article based on the on examples of specific cases. The complexity of the evolutionary path
towards a modern interpretation of relevant elements of the «discrimination» concept by
the Court is emphasized. Attention is drawn upon the positive trend in expanding the
boundaries of discrimination to include its indirect forms. The conclusion is made that
despite obvious achievements, the formal approach of the Court should undergo forced
modification in order to properly match the dynamic strengthening on the global rejection
of any form of discrimination.

Keywords: Convention for the Protection of Human Rights and Fundamental
Freedoms, European Court of Human Rights, discrimination, equality.



