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JIESIKI MNPOBJIEMH TUMYACOBOI'O BUJIYHYEHHS
TA APELITY MAUHA K 3AXOIAIB 3ABE3INEYEHHS
KPUMIHAJIBHOT'O NMPOBAJ)KEHHS

Hosuit Kpuminanbuuii npouecyanbHUH KogeKe ¥ KpaiHu iCTOTHO pedopmy-
BAaB CHCTEMY 3aXO[iB KPUMiHAJbHO-IIPOLIECYAJNbHOIO MPUMYCY LUJISXOM CHCTe-
matusauii y posmini Il ycix saxomiB, wmo crnpsiMoBaHi Ha 3abe3nedyeHHS
AieBOCTi MOro NMpoBaKeHHS, iICTOTHO OHOBUBIIM 3MICT Ta MOPSLOK 3aCTOCY-
BAHHS BXX€ BiIOMMX KPHUMiHAJbHOMY MNPOBA/KEHHIO YKpalHH 3ax0liB Ta
JONaBLIM A0 iX CHUCTEMH HOBi 3aXOIH.

[Ipo6nemMaTHKy Takux 3axoiiB 3a0e3reueHHs] KPUMiHAJIbHOIO MPOBAIKEH-
HSl, SIK TUMYacOBe BHUJIYUEHHS MalHa Ta apellT MakHa, po3rasganu Taki
BueHi, gk O. B. Bepxorasn-Tepacumenko, C. JI. [lepeBsukin, O. A. KosecHu-
koB, C. M. CmoxkoB, O. IO. Tarapos, A.B. Xosnocrenko, O.[. [umo Ta iH.
Opnnak nosoxenusi KIIK Ykpaiuu mono tuMyacoBoro BUJIyueHHS MaiHa Ta
apellTy MalHa BUKJIUKAIOTh PAl 3alUTaHb K Yy Teopil KPUMiHAJBLHOIO IIPO-
Luecy, Tak i y NpakTHMYHUX NPALiBHUKIB, 30KpeMa: LIOJ0 MPAaBOBOrO PEXUMY
THUMYaCOBO BUJYUYEHOrO0 MaKHa, LI0 He HaJeXUThb Mif03PIOBAHOMY; LIOLO
[IPAaBOBOrO PeXMMYy NOOPOBINBHO BUIAHOIO MakHA; L1040 MOXKJIUBOCTI HaKJ/a-
NeHHS1 apelITy Ha 00’€KTH, 110 MATbh O3HAKH PEYOBUX NOKA3iB, SIKILIO BOHH
He HaJ/IeKUTb MiI03pPBAHOMY, OOBHHYBAY€HOMY TOLLO.

Tomy meToro uiei crarTi € aHani3 npoOJeMHMX MUTAaHb 3aCTOCYBaHHS
THMYaCOBOTO BUJIyUeHHSI MaliHa Ta apeluTy MaiHa Ta (OpMyJIOBaHHS MPOTO-
3ULIH LI00 YAOCKOHAJEHHS IMOPSAKY 3aCTOCYBAaHHS LIHMX 3aXOAiB 3abesmne-
YeHHS1 KPUMiHAJbHOTO MPOBAXKEHHS.

KIIK nepen6auae MOXKJAWUBICTb TUMUYACOBOTO BHUJYUEHHSI MaWHA y TPbOX
BUMaakax: 1) y saTpumanoi ocoOu; 2) npu MpoBeAeHHi OrJsay; 3) MpHU Mpo-
Be/lleHHi 0011yKy. MaliHO € THMYacoBO BUJYYEHUM [0 HOTO MOBEpPHEHHs abo
BUpillleHHs MUTaHHA npo Horo apewT. Yactuna 7 ct. 236 KIIK nependauae,
10 BUJYUYEHI peyi Ta DOKYMEHTH, AKi He BXOLAATbH A0 MepeJiky, LI0A0 SKOro
NpAMO HAJaHO [N03Bi/J Ha BIALIYKAHHA B yXBaJi PO NO3BiJ Ha IPOBELEHHS
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00llIyKy, Ta He BiIHOCATbLCS N0 MPEeAMETiB, SIKi BUJIYyYeHi 3aKOHOM 3 00iry,
BBaXKAIOThCSl THMUYACOBO BUJIyUEeHUM MaHHOM. AHaJsOTiuHi MpaBu/a MOLIKPIO-
I0TbCA | HAa MaWHO, BUJIyYeHEe IIpU NPOBEIEHHI OIJIANy.

HaBenemo mpuk/aan i3 cynoBoi MPakKTHKU LIOAO TJAYMayeHHSI LIUX HOPM.
Awnanizytoun npaBoBu#l 3micT u.7 ctT.236 i 4.1 cr.98 KIIK Ykpainu Ta
HAayKOBO MPaKTHUUHOTO KoMmeHTapio no Hei, u. 2 cT. 168 KIIK Ykpainu, ne
BKa3aHO, 110 TUMYAaCOBE BUJIYUEHHSI MailHa MOXKe 3AIMCHIOBATUCH TAKOXK il
yac oOwwyky abo OorJasay, MOXKJIMBO 3pOOUTH BUCHOBOK IPO Te, IO pedi i
JNOKYMEHTH, BUJIyUeHi MPU NpOBeLeHHI 00lIYKy, MaloThb OJWUH 3 ABOX IIpOLle-
CyaJibHUX cTaTyciB: 1) peui Ta MOKyMeHTH, siKi BXOASATh OO0 MepesiKy, LI0A0
SKOro MPSAMO HaAaHO MO03BiJA Ha IX BiAIUyKaHHA B yXBaJi NMpPo N03BiJ Ha
npoBeneHHs 00OIIyKYy, i 2) pedi Ta NOKYMEHTH, §iKi He BXOHSITh N0 L[OTO Ie-
peJiiky, TOOTO TUMYACOBO BUJY4YEHE MAWHO, fIKe nepeOyBae B TAKOMY CTaTycCi
BinnosinHo mo 4. 1 ct. 167 KIIK Ykpaiuu no BupilleHHs mUTaHHS MpO HOro
apewiT abo noBepHeHHs. TaKUM YMHOM, BU3HAHHS PEYOBHMH JOKAa3aMH MOXK-
JINBO JIMILIE BUJIYYEHUX pedeld i JOKYMEHTiB, siKi BXOAWJIU OO0 MepesiKy, LOA0
SIKOTO CYIOM IPSMO HANAHO M03BiJ Ha IX BIALIYKAHHA B yXBaJji MPO H03BiJ
Ha MpoBeleHHs O0LIyKYy, apeliTOBAHOTO MalHa BiAMOBiAHO 10 MpaBuJa CT. 98
KIIK Ykpainu, ane BU3HAHHS PeYOBHMH N0KA3aMU THMYACOBO BHUJIYUEHOTO
MalHa 32 MUHYBAHHSM CTalii HaKJaAeHH HA HbOrO apeLuTy BiANOBiIHO 10
npaBua 4. 5 ¢1. 171 KIIK Yxpainu, nitounm KIIK Ykpaiuu He mependaueno.
Taknii npouecyanbHU#i MOPSAOK LIOJ0 THMYAacOBO BHUJIyYEHOIO MaidHa y3rof-
XKyeTbcs i 3 Bumoramu rjaeu 16 KIIK Ykpainu i u. 7 cr. 236 KIIK Ykpainu.
B nporunexxHoMy BUMNAAKy BTPAYaeTbCsl CEHC Yy BUpIlleHHI MUTaHHS L1010
NIPUITMHEHHS THMYacoBOI'0 BUJydYeHHs MaiHa 3rigHo 3i ct. 169 KIIK Ykpai-
HM, OCKIJIbKM B TaKOMy IMpOLleCyajbHOMY CTaTyci BOHO nepeOyBae Julle 10
BUHECEHHS MOCTAHOBH CJiIYUM, MPOKYPOPOM IPO BU3HAHHSA HWOrO0 PEeYOBHUM
nokasom [1].

Y npaxTuui BUHUKJIO psn npobJeM, MOB’SI3aHUX i3 TaKO HOPMATHBHOIO
perJaMeHTalli€l0 apeliTy THUMYacOoBO BHUJydYyeHOro MaiHa. Tak, fK yKasdye
O. IO. Tarapos, cynepeuysuBUM € MOPSAOK BUPilLlEHHS MUTaHb LIOAO0 TMOMAJb-
1ol A0Jii MaiHa, sike BUJYYEHO MiJ Yac MPOBeNeHHS CJiAuuX (PO3LIYKOBHUX)
Iill y KpUMiHAJbHUX MPOBA/KEHHSX (TUMYacOBO BUJIYyUEHOTO MaiHa) Ta He
HaJIe>KUTh Mif03poBaHOMY abo ocobaM, fKi B CUJYy 3aKOHY HECYTb LIUBiJbHY
BiAMOBiNA/MBHICTh 3a LIKOAY, 3aBAAHY MiA03pIOBaHUM ab0 HEOCYIHOKI O0CO-
6010, sIKa BUMHHUJA CYCIiJbHO HebOe3neuHe AisiHHS. BUHHKAae NMUTAHHS 1LIOA0
MPOLECYaJbHOIO MOPSAAKY MOAAJNBIIOr0 YTPUMAHHS y CJAiAYOTO MakHa, sKe He
HasexXuTb nepesiveHum y 4. 1 ¢1. 170 KIIK yyacHukam npoBamkeHHs, a Ha-
JIEXKUTh, HAMpPUKJIAN, CBiAKY, MOTEPMiJOMY, IOPUAUYHIH 0coOi Ta yTPUMAHHS
TaKOro MailiHa HeoOXilHe /sl MPOBeJEHHS MEeBHUX IpolLecyabHUX Hid (ek-
CrepTH3, TOLIO) uu 3abe3neueHHs Horo 36epexenHs [2, c. 186]. O. IO. Tara-
pOB 3a3Hayae, L0 BapiaHTOM BHUPIllEHHS LbOrO MUTAHHS MOTJIO O CTaTH
3BEPHEHHS CJiA40ro N0 CJIiAYOro Cynai 3 KJOMNOTAHHSIM IPO OTPUMAHHA
THMYaCOBOT0O NOCTYNY A0 TaKOr0 MakHa, OJHAK BOHO Mae€ CTAaTyC THUMYacOBO
BunydeHoro maiiHa, a B cT. 169 KIIK uiTko BuM3HauyeHO, 110 Take MaKHO
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noBepTaeThcsl 0cobi, B K0oi BOHO OyJsio BUJyueHe, ab0 K Ha HbOIO HaKJa-
naetbes apewT. Tox 6akKaHO BHECTH BiAmoBimHi 3miHu y 4. 2 cT. 168 Ta 4. 7
ct. 236 KIIK Ykpainu. B pesyabrari Takux 3MiH BUJyYeHe MiJ yac OIJSLY
g 0OLIYKYy MalHO, fIKe HaJeXHUThb Mig03p0BaHOMY, i naJi 30epirano O cTaTtyc
THUMYaCOBO BUJYYEHOTO i MOPSNOK HOro MOBEPHEHHS YW HaKJadeHHS Ha
HBOTO apelITy peryJioBaTuMeThbes raaBamu 16 ta 17 KIIK. Ha maiino x, ske
HaJIe>KUTh iHIIUM oco0aM, He MOLIWPIOBATUMETBbCS CTATyC TUMUYaCOBO BUJIY-
4eHOro i Oyae MOXKJHMBICTb 3BEPHYTHUCS N0 CJIAYOrO CYAAi 3 KJOMNOTAHHAM
Npo 3AiMCHEHHS [0 HbOTO THUMYAaCOBOTO AOCTYMY, HE MOPYLIYIOYM HOPMHU
KIIK [2, c. 186].

Caoin 3a3HauuTH, 110 y CYAOBiH MPakTHLi € BUIMAAKH BiAMOBU Yy HalaHHI
THMYaCOBOTO NOCTYMY y BUIJISAI BUIMKH 00 MaWHa, siKe He HaJeXXUTb Mif03-
proBaHomy. Tak, 23 qaunus 2013 poky no HoBomockoBCbKOro MicbKpaioHHO-
ro Cyny Hami#lio KJornotaHHs crapiuoro ciaiggoro CB HoBomockoBcbkoro
MB I'YMBC ¥Ykpaiuu B [uinponerposchbkiil obaacti O. B. bescmepTtHoro,
norojKeHe 3 MpokypopoMm HOBOMOCKOBCBKOI MiKpaHOHHOI MPOKypaTypH
M. IO. Konuk, npo HamaHHs HOMY [03BOJIy Ha BUIMKY MOTOLMUKJIY «$Ba»,
nepxapuuil Homep HOMEP_1, axunit nanexkxutb OCOBA_3, Ta axum kepy-
BaB OCOBA_4. JlocynoBum cainctBom BcTaHoBjeHo, mo 20.07.2013 poky
6mu3bko 21.00 ronunu rogun Bopit OCODBA_4, kepytoun MOTOLMKIOM «$IBa
350» n/u HOMEP 1, pyxasca no a/n Ilimanka — Hooceniska, ne Ha
ninsaui 1 kxm+300M He BmopaBcs 3 KepyBaHHSIM Ta 3MiHCHUB MaliHHS MOTO-
UMKy, nicas yoro 3 micusgs ckoeHHs ITII 3nuk. B pesynbrarti HTII naca-
x)upka OCOBA_5 oTpumasa TifecHi YUIKOMKEHHS Yy BUTJSAI MepesoMy
CKJeniHHSl yepeny. B Xxoai mpoBemeHHS AOCYHIOBOr0O po3cjinyBaHHS OYB m0-
nutaHuid B sgkocTi cBigka OCODBA 4, gxuii MosICHWB, 1110 BHIIEBKa3aHUH
motourkn «SIBa 350» a1/ HOMEP_ 1 HaneXuTb HOro criBMeIlKaHLi
OCODBA_3, mo wmemkae 3a anpecoro AJIPECA 1, mo Takoxx miaTBep-
JUKYETbCSl HAJIaHUM TEXHiUHUM NacnopTtoM. B Xoni mpoBeaeHHs AOCYLOBOTO
caigcTBa 6yB BHABJEHHH Ta BuJydeHuil MoTouuka «$Isa 350» n/m HO-
MEP 1, gxkuil Mmoxxe 6YTH BUKOPUCTAHO $IK AOKAa3 MO JAHOMY KPUMiHAJbHOMY
MpPOBAa/>KeHHi, OCKiJIbKM B XOJi NMPOBEAEHHS OIJIsiAy HAHOTO aBTOMOOiJIS Ha
HbOMY OyJ/M BUSIBJAeHi MoiKomKeHHs. [locunarounch Ha Te, L0 MOTOLMKI
«SIBa 350» n/u HOMEP 1 siBiseTbcsi 3aCO60M BUMHEHHS KPUMiHAJbHOTO
MpaBoONOPYILIeHHs Ta 30epir Ha cobi Woro CJiau, Ki MalTh CYTTEBE 3HAUEH-
HSl [J/15 BCTAHOBJIEHHSI BAK/JIMBUX OOCTAaBHUH Y KPHUMiHAJbHOMY NPOBAAXKEHHI,
CJIIUMA [/ IPOBENEHHS aBTOTEXHIUHOI, TPACOJIOTiUHOI €KCIIEPTU3U Ta 3any-
YeHHS MOro B SKOCTi PeYoBOro [J0Kasy IPOCUTb HANATH MUOMY THUMYaCOBUHU
pocTyn 10 Motouukaa «$SIsa 350» n/H HOMEP_ 13 MeTol0 Mofa/bluoro Horo
BusnydeHHs1. Caiguuil cynas BiAMOBUB y 3a[0BOJIEHHI KJOMOTAHHS, MOTHUBY-
BaBILUM CBOIO BiIMOBY THUM, 10 CyAy HaJaHO KOMil0 CBiAOLTBA NPO peecTpa-
Lil0 TPAHCIOPTHOTO 3acoby — MOTOUMUKJAY «$Ba», peecTpauiliHUU HOMep
HOMEP_1, y Binnosinnocti mo sikoro #ioro Baacuukom € OCODBA_3, mpo-
»kuBatouda B M. JIHinponsep»KUHCBKY (a.c.4), a TaKoK BOMAIHCbKe MOCBiqUeHHS
Ha iMm'ss OCOBA_7 (a.c.4), sku#i 6yB nonutanuil B sikocTi cBinka 21.07.2013
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POKY Ta HamaB MoKasaHHs 1po Te, npu sakux obctaBuHax OCODBA_6 moria
OTPpUMATH TijNecHi ywkomxkeHHs (a.c. 6,7). Ilo maTrepianiB KJOMOTaHHS
CJiUUM He MOMAaHO HaJIeKHUX N0Ka3iB TOro, L0 HUM BXKHUTO 3aXONiB 10
THUMUYaCOBOTO BUJIYYEHHSI MalHa — TPAHCIOPTHOro 3acoly, SKUM 30epir Ha
cobi caigu BuuHeHoro TII. Cyn nilioB BUCHOBKY MpoO HeOOXiAHICTb BigMoO-
BU y 33J0BOJICHHI KJIONOTAHHS CJiAYOTrO NPO HANAHHS N03BOJIy HA THUMYaco-
BUU JOCTYI [0 pedel, OCKIJIbKH CJiI4UM MOPYLIEHO BCTAHOBJEHUH HOPMaMHU
KIIK nopsinok mopmayi Takoro KJOMOTaHHS, HUM He HaBeJeHO NOCTaTHIiX
MigcTaB BBaXKaTH, L0 MOTOUMKI «$IBa», peectpauiiinuit Homep HOMEP 1,
He MOXKe OyTH BU3HAHO PEYOBHUM [0Ka30M, B MOPSAKY MependadyeHOMY CT.
100 KIIK ¥Ykpainu, a TakoX He HAZaHO AOCTATHIX JAaHUX BBaXKaTH, LIO LS
piu Ha 1aHUU MOMEHT 3HAaXOOUTHCS y BOJIOMAiHHI iHILIOI 0COOU i He MOKe OyTH
BUKOPHCTAHa [J11 BCTAHOBJIEHHS BCiX OOCTaBHH y KPUMiHaJbHOMY IPOBaJ-
)eHHi [3].

Ik muwe C. M. CMOKOB, BUHUKAIOTb TaKi MpoOJieMHi MUTaHHS: SK CJil
MIOCTYNUTH 3 MaHHOM, sIK€ HaJ/JeXHUTb ocoOaM, sKi He MalTb 3HAYEHHH IO
KPUMiHAJbHOIO MPOBA/KEHHS, i sIKe BUJyUYeHO Mix 4yac oOLIyKYy i B MOAaJ/b-
oMy Oyae BM3HAHO PEYOBHUM J0KAa30M; 4M HeOOXiHO LI0J0 BCbOrO MaKHa,
sIKe BUJIYYa€TbCSl B XOHi OOLIyKYy Ta OISy, HA HACTYNHUU POOOUYUH HEHb
3BEPTATUCh 3 KJIOMOTAHHSAM A0 CYLy PO MOT0 apellT, yBaKalyu Take ManHO
THUMYaCcOBO BUJIYYEHHUM; SIKLIO TakKi Aii c/ig poOUTH Julle OO0 MaiHa Migos-
PIOBAHOTO, TO 3 IKOTO MOMEHTY MAaHHO CJIif YBa*KaTH TUMYAaCOBO BUJYYEHHUM,
SIKIIO MicJ/s1 3’sIBJEHHS y MpOBa/KeHHi Mifo3pioBaHOro Oyae 3’§iCOBaHO, LIO
BUJlyueHe MaWHO HaJeXKUTb HOMy, ab0 §IKLIO HAa MOMEHT BHUJYYEHHS MalHa
HOro BJAaCHUK OYB HEBiIOMHH; YA MOKHA TUMYACOBO BHUJIYYaTH B XOAi 0OILIy-
Ky MalHO Mif03PIOBAHOTO A/ HOTO MOAAJBLIOTO apeluTy ajs 3abe3rneueHHs
LUMBIJIBHOTO M030BY ab0 KOH(icKauil MakHa, SKLO L& MAaHHO He € HaOyTHM
y pe3y/bTaTi BUMHEHHS KPUMiHAJbHOIO MPABONOPYLIEHHS, HOXOLOM BiJl HbBO-
ro, abo Ha sike CIpsIMOBaHe KpPUMiHaJbHe TpaBoropyiieHHs [4,c. 112]. As-
TOp BBa)Ka€ 3a AOLi/JAbHe MependayuTH MOXKJUBICTb TUMYACOBOIO BUJIYYEHHS
Ta HAKJA[AeHHS apeliTy Ha MauHO, K€ € PEYOBUM [0KA30M y IPOBAIXKEHHI,
SIK HaJIeXKHOTO Mif03pIOBaHOMY, OOBUHYBaueHOMY TakK U iHIIMM ocoOam
[4,c. 112—113].

A. B. XosocTeHko ykadye Ha Taki mpoOJieMHi MUTaHHS, 10 BHHUKAKOTh
MiJ 4ac THUM4YaCOBOTO BUJYUEHHS Ta apeluTy MauHa Iepejn NpauiBHUKAMHU
MIPaBOOXOPOHHUX OpraHiB: 1) 3akoHoAaBellb Halae MPaBoO CJiI4OMY, MPOKY-
popy Mig yac THUMYacOBOTO BUJYYEHHS MalHa MO30aBUTH MilO3PHOBAHOIO
MOXKJ/JIUBOCTI BOJIOAITH, KOPUCTYBATUCH Ta PO3NOPAMKATUCS I[EBHUM HOrO
MaiHOM, TOOTO B3araJjii npaBa BJacHOCTi Ha MadWHO. B Toil xe uac caimuu
CYyAIsl CBOEI YXBAJOK MOXKe I030aBUTH MiJ03PHOBAHOr0, OOBHHYBAYEHOIO
JIMILIe MOXKJIMBOCTI BifUy?>KyBaTH I€BHE HOro MaHO abo0 pO3MNOPSAKATHUCS
OyIb-IKUM YMHOM TaKUM MaWHOM Ta BUKOPUCTOBYBAaTH Horo. Cusim 3ayBaxu-
TH, IO TOHATTS «BiIYy>KEHHS» OXOIJIIOETHCH MOHATTSAM <PO3MNOPSAKEHHS”;
2) He BUpILIEHUM 3aJHUIIAETHCS MUTAHHS 1100 3aKOHHOCTi BUJIyUeHHS Ta Ha-
KJa[eHHS apellTy Ha MalHO, fIKe € PEeYOBHM [O0KAa30M y IPOBAJKEHHi, aje
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HaJle’KUTh He Mifo3pioBaHOMY ab0 OOBMHYBAueHOMY, a IHIUMM Y4YaCHHUKaM
KPUMiHAJBbHOTO TpoBamKeHHs [5, c. 120].

Caig TakoxX BiOMITHUTH, 110 AesiKi cJindi o6IpYHTOBYIOTb HENPUHHATTS
piwtenHs B nopsaky ct. 169 KIIK Ykpainu mono maiiHa, BUIY4eHOro B XOi
OTJIAAY MicUs MOAii, MOCHNAIYUCh HA BU3HAHHS TAKOr0 MalHa Pe4OBUM
JN0OKa30M IO KPHUMiHAJbHOMY MPOBAIKEHHIO Ta HEOOXiAHICTIO MPOBENEeHHS
CYyIOBHUX eKcrnepTus [6, c. 114].

3a3HaueHi npobJeMu y MPaBO3aCTOCOBUiIH MPAKTHI BUHUKJIH, K YySIB-
JISIETbCS, Y 3B’SI3KY i3 MEeBHOI0 HEKOPEKTHICTI0O y BU3HAUEHHi MOHSATbH THMYa-
COBOro BUJY4YeHHSl MaiHa Ta apewuty MaiiHa y KIIK Ykpainu.

Crpo6yeMo NOBeCTH CBOIO AYMKY. Tak, TMMYacOBUM BHUJIYUYeHHSIM MalHa
€ (pakTHyHe N030aBJEHHS MiJ0O3PIOBAHOI0 MOXKJIUBOCTI BOJIOAITH, KOPUCTYBA-
THUCS Ta PO3MOPAMIKATUCHA MEBHUM HOTO MAWHOM A0 BUPILUEHHS MUTAHHS MPO
apewit mMaiiHa abo #oro moBepHeHHs (u.l cr. 167 KIIK y penaxuii Bin
13.04.2012 p.). Opnak mnepesik MailHa (4.2 cT.167 y penpakuii Bix
13.04.2012 p.), sixe mMoxke OYTH THMYacCOBO BHUJyuYeHe, y»Ke IMOKa3yBaB, 10
BOHO He 3aBXKIU MOXKe HaJsleKaTH Mif03PI0BAHOMY: HANPHKJAJ, Le CTOCYETh-
csl 00’ekTiB, siki 36epersn Ha cobi CJaifd KPUMiHAJIbHOrO MPaBOMOPYLIEHHS;
00’ekTiB, HAOYTUX B pe3y/bTaTi BUMHEHHS] KPUMiHAJbHOTO MPAaBOMOPYLIEHHS
abo Ha §Ki OyJs0 crpsMOBaHe KpUMiHasbHe NpasonopyweHHs. Cuain moroau-
tuch i3 O.[. lIuno ta O. B. Bepxorasa-I'epacuMenko y Tomy, 10 <IpH
BiIMOBIAHOCTI peueldl BKa3aHUM KPUTEPisIM BOHM MOXKYTb OyTH TUMYacOBO BHU-
JIy4eHi He JiMlle y Mif03prBaHoro, a U y Oyab-aKoi iHIIOI 0cOOM, HaNpUKJIAL,
MpU MpOBefeHHi orasany Ta obwyky» [7, c. 288]. To6To nepesik 06’eKTiB, 110
MorJiM OyTH THMYacOBO BHJIyueHi, He BilNOBifaB BU3HAUEHHIO MOHSATTS THUM-
4acoBOro BUJyuYeHHs MakHa 3a 4.l cr. 167 KIIK.

3akonom Ykpainu «IIpo BHecennsi 3miH mo Kpuminambuoro ta Kpuwmi-
HaJIbHOIO MPOLECYaJbHOIO KOAEKCIB YKpaiHM CTOCOBHO BMKOHAHHSA [lmany
nit wono Jibepanizauii €spornedicbkum Co030M Bi30BOro pexumy s YK-
painu» Big 18.04.2013 p. 6ys0 3MiHeHO BU3HAUEHHSI TUMYaCOBOIrO BUJIYUYEHHS
MaiHa, HOTO BUKJAAMEHO y TakKid penakuii: «pakTuyHe no30aBJeHHS MiA03pIo-
BaHOro abo oci®, y BOJIOHNIHHI SIKMX NepeOyBae 3a3HaueHe y YaCTHHI APYTiH
Liel cTaTTi MAalHO, MOXKJIMUBOCTI BOJIOAITH, KOPUCTYBATUCH Ta PO3NOPAIKATH-
Cs MeBHUM MAaWHOM [0 BHUpIlLLeHHS MUTAHHS MPO apewT MahHa abo HOTro Mo-
BEPHEHHS», TUM CAMHUM JIOTIUHO PO3LIMPUBILU KOJIO OCiO, y AKHX MOKe OYTH
THMY4acoBO BUJydYeHO MaiHOo. OnHAaK BBaKaeMmo, L0 A0 BU3HAUYEHHS CJiJ
JNOATH TOJIOKEHHSI PO MOXKJHWBICTb TUMYACOBOI'O BUJYYEHHS MaiHa, sKe
3HAXOMUTbCSA y (PAKTUUHOMY BOJIOAIHHI 0COOM, 3 METOK MiAKPECJUTH, LIO0
06’extH, nepedqideni y u. 2 ct. 167 KIIK, MoxxyTb 6yTu BUIyUYEHI He3aeKHO
Big mincTaB, Ha SIKMX oco0a HUMHU BOJIOJIIE.

AHasoriunuii, mo cyTi, HemOJIiK MOMYIIeHWH i y BH3HAUEHHI MOHSATTSH
apeliTy MaiHa. ApemToM MaiHa € THMYacoBe Mo30aBJIeHHS Ti03PIOBAHOTO,
o6BHHYBaueHoro abo ocib, sfKi B CHJIYy 3aKOHY HeCyTb LMBiJbHY BiAIOBI-
JNANbHICTh 32 IIKOAY, 3aBAaHy AiSTHHAMM MiJ03PHOBAHOr0, 0OBUHYBAueHOTO
abo HeocynHOI ocoOM, siKa BUMHHUJIA CYCHiJIbHO HebOe3nedyHe MisTHHS, MOXKJIH-
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BOCTi BiIUy»KyBaTH MeBHe HOTO MAWHHO 3a yXBaJoOl CJAiq4oro cyiani abo cymy
[0 CKacyBaHHSl apellTy MalHa y BCTaHOBJeHOMY LUM KomekcoMm mnopsaky
(u. 1 cr. 170 KIIK). Ilpu upomy caiguuiéi cynast abo cym Mif yac CymdoBOTO
MIPOBAIKEHHS HAKJANa€e apeluT Ha MAaWHO y BUIVISAI pedyed, AKIIO € NOCTATHI
MiCTaBU BBaXKaTH, L0 BOHM BiAMOBiAAIOTb KPUTEPisiM, 3a3HAUeHUM y 4. 2
ct. 167 KIIK. Lli o3Haku BigmoBigawTh 03HAKAM PEUOBUX MO0Ka3iB, TKHMH, Y
BinnmoBigHocTi 1o 4. 1 cT. 98 KIIK, € maTtepianbHi 06’ekTH, siki Oy/au 3HApSAA-
OsIM BUMHEHHS KPHUMiHAJbHOTrO MPaBOMOpPYILIeHHS, 30eperau Ha cobi Horo
cJigu abo MiCTSTh iHILUI BiIOMOCTi, SIKi MOXKYTbhb OYTH BHKOPHUCTaHi SIK J0Ka3s
(akTy 4u 0OCTaBUH, L0 BCTAHOBJIOIOTHCS MiJ YaC KPUMiHAJBHOTO IPOBa-
JUKEeHHS, B TOMY YMCJi NpeAMeTH, 110 Oy/au 00’e€KTOM KpPUMiHAJIbHO MPOTH-
MpPaBHUX MiH, IpoLli, WiHHOCTI Ta iHIUI pedi, HAOYTi KPUMiHAJIBHO MPOTHUIIPAB-
HUM wisxom™®. OmgHak moniOHi pedi, 30KpeMa, 06’€KTH, sKi 30epersau Ha cobi
CJiIM KPUMiHAJBHOTO MPAaBOMOPYIIeHHS; 00’eKTH, HAOYyTi B pe3ysabTaTi BUH-
HEHHSI KPUMiHaJbHOrO MpPaBoOMoOpYylLIeHHs a00 Ha fKi OyJio CIpsIMOBaHe KpH-
MiHaJIbHe MPaBONOPYLUCHHS, HABPSL YM MOXKHA BH3HATH MAWHOM Ii03pIOBa-
HOro, 0OBHHYBaueHOro abo ocid, fKi B CHJy 3aKOHY HECYTb LMBiNbHY BiArmo-
BiaJIbHICTh 32 LIKOAY, 3aBIAHY MiSTHHSIMH MiA03PIOBAHOr0, OOBHMHYBA4e€HOIO
abo HeocynHOi ocobu, siKa BUMHMJIA CYCHiJbHO HeOe3mneyHe OisiHHA. Takum
YUHOM, € sIBHA CYIEePEeUJIMBICTbh MiXK BU3HAYEHHSAM IOHATTS apeluTy MauHa Ta
mepesiiky THX 00’€KTiB, Ha siIKi MOXe OyTH HaKJaleHO apeLlrT.

Y 3B’3Ky i3 TUM, 1110 MaiHO, 11010 SKOTO CTABUTbCS MUTAHHS MPO HaKJa-
JIEHHS apellTy, He HajexkaJ/o Mif0o3pIBAHOMY, CJiadi Cyaai BIAMOBJSIOTH Y
3a[10BOJIEHH] KJIOMIOTAHHS MPO Horo apewlT. Tak, HANpUKJAAL, CAIAUYUE CYIas
ykaszaB, mo OCOBA_2, gkoMmy HajexXUTb aBTOMOOiJb, HE € TiI03PIOBAHUM
Mo KpUMiHaJbHOMY MpoBamkeHH. JlokasiB Toro, 1o aBToMo0inb OyB 3aco-
OOM BUMHEHHSI KPUMiHAJbHOTO MPAaBOMNOPYLIEHHS, TAaKOX HalaHO He OY.JO.
[TinctaB o6mexxyBatu mpaBo OCODBA_ 2 kopucTyBaTHCs HOro MawHOM CYJ
He BOauae i Taki migcTaBH y KJOMOTAHHI cjimgoro 3asHaueHi He O6ynau [8].
Byso Takox ykaszaHo, 110 NOAaHi 00 KJOMOTAaHHSI MaTepiaju He MiCTSATh
JNOCTOBIPHUX HAHUX IPO HAJNEXKHICTb BKA3aHOIO B KJIONOTAHHI yporxKaw came
nino3proBanoMmy OCODBA_1, a e unenawm #oro cim’i [9]. Cainui cynni MoTH-
BYIOTb MOAiOHI pimieHHs TuM, 1o 3rigHo 3i cT. 170 KIIK Ykpainu, nincrasa-
MU IJ151 apeluTy MakiHa € 000B’S3KOBe OToJOLIeHHsI 0co0i Mpo Migo3py y BUHU-
HEHHI KPUMIHA/JIbHOTO MPOBAIKEHHS, TaK AK apellT MOXKJIMUBUU TiIbKK MalHa
nigo3proBaHoro, oOBUHyBaueHOro abo ocobu, sika B CHJIY 3aKOHY Hece LHU-
BiJIbHY BIAINOBiAA/NbHICTb 34 3aBAaHy AiAHHAM I[i03PIOBAHOIO LIKOLY, 3 Me-
TOI MM030aBJIeHHS MOXKJ/JIUBOCTI LUX O0Ci0 Bimuy»KyBaTH HaJjiexHe IM MaHHO.
3 o6cTaBUH, BUKJAaJeHUX B KJOMOTaHHi, He BOAYAETbCS i B CYNOBOMY 3aci-
JNaHHI TPOKYpPOpPOM He OOBENEeHO, L0 B3araji Oyab-fKiicb 0c00i M0 JaHOMY
KPUMiHAJbHOMY IPOBAJKEHHIO OT0JIOLIYBaJach Mifo3pa PO BUUHEHHA 3J10-
uuny [10]. Hitounm KIIK Yxpainu He mepen6aueHO MOXKJIWBOCTI HaKJIadeHHS
apeluTy Ha MalHO moTepminoi ocobu [11]. Xoua i3 nmesikux yxBaJj B3araisi
CKJAHO 3pOOUTH BUCHOBOK, KOMY HaJ€KUThb MalHO, PO apelT SKOro OyJo
3asiBJeHo KJjomnortaHHs [12; 13].
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Ha panuii yac ui npobJseMu He MOXKYTb, K YSIBJASETHCS, OyTH BUPillleHU-
mu O6e3 BHeceHHs1 3MiH Ta pomnoBHeHb n0 KIIK. Ilpomnosuuii mono 3Mmin Ta
nonoBHeHb cT. 167 KIIK Bxe BucsoBseni y aitepatypi [5, c. 121—122].

BBaxkaemo 3a MOKJ/MBe 3ampornoHyBaTu Taky pepakuito 4u. 1 c¢1. 167 KIIK,
SIKa JO3BOJIUTb MPUBECTH y BiANOBiIHICTb BU3HAUEHHS MOHATTS TUMYaCOBOIO
BUJIyYeHHS] MalHa Ta nepeJsiky 06’e€KTiB, L0 MOXYTb OyTH THMYacOBO BUJY-
yeHi: «TUMUacoBUM BUJIyUeHHSIM MaiHa € (pakTHuHe M030aBJeHHS Mif03pIo-
BaHOro abo iHWMUX 0Ci0 MOXKJUBOCTI BOJOIITH, KOPUCTYBATUCS Ta PO3NOPS-
JUKATHCS MAaWHOM, 3a3HAY€HUM y YaCTHHI APYTiH Li€l cTaTTi, Ke 3HAXOAUTb-
cd y iX (PAaKTUYHOMY BOJIOAiHHi, 10 BUPILIEHHS MUTAHHSA MPO apellT MalHa
abo Horo nmoBepHeHHs». [Ipu 1IbOMYy BBaxkaemMo Oi/Jbll KOPEKTHUM yKa3aHHS
Ha «{HIIMX 0ci0», a He Ha «IHIWMUX YYACHUKIB KPUMiHAJBbHOIO MPOBAILKEHHS»
[5, c. 121], ockinbku orssgm Ta oOWIYK H, BiAMOBiAHO, THUMYAacOBe BHUJyUEHHS
MalHa MOXXYTb NPOBOAUTHUCH y NPUMIiLleHHI 0coOH, fIKa He € YYaCHUKOM
KPUMiHAJBHOTO MPOBAIXKEHHS.

[Ilo cTocyeTbcsl BU3HAUEHHS MOHATTS apellTy MakHa, TO CJif pPO3LIUPUTH
KOJIO 0CiO, Ha MaHHO fIKUX MOXKe OyTH HaKJ/JadeHO apellT, i3 MeBHUM yTO4-
HEHHSIM 111010 00’eKTiB, siKi MalOThb O3HAKM PeUOBUX NOKas3iB. BiamosimHo,
cnin nependaunt y 4. 1 cr. 170 KIIK, umo: «Apemtom maiiHa € THUMUYacoBe
no30aBJieHHS Mig03POBAHOr0, 0OBHHYBayeHOro abo ocid, fKi B CUJIY 3aKOHY
HEeCYTb LMBIJIbHY BiANOBiIANbBHICTh 3a IIKOAY, 3aBAaHy AIIHHAMHU Mig03pIOBaA-
HOT0, 0OBUHYBaueHOro ab0o HeOCYyIHOI 0CcOOH, fIKa BUYMHUJ/IA CYCIiJbHO Hebes-
neyHe AifiHHS, ab0 iHIIMX OCiO MOXKJIUBOCTI (paKTUUHO BOJIOMITH, KOPUCTYBa-
THCS Ta BiAUyKyBaTH MEBHE iX MaWHO 3a yXBaJOK CJAiI40ro cyani abo cyny
0 CKAaCyBaHHSl apellTy MalHa y BCTaHOBJeHOMY UMM Komekcom mopsiaky.
Apewit Ha Ma#HO {HIIKUX 0Ci6 MOXKe OYTH HaKJAIEeHO JIKILIE Y BUIMAIKY, SKIIO
Ma@HO y BUIJISAI peyed BiAMOBigae KpUTepisM, 3a3HAYEHUM y YACTHHI APYTiH
cratTi 167 uporo Komekcy».

Mpumirtka

Apewt pedoBux nokasiB nepenbayeHo y KpUMiHaJIbHOMY TpOlleCyaqbHOMY 3aKOHOIABCTBi
Agcrpii, lBetinapii, Pociiicbkoi ®enepauii. Tak, n. 3.1 ct. 82 KIIK P® nepenbauae, mio
pedoBi 10Kas3M y BUIISAAI rpollel, LiHHOCTeH Ta iHIIOro MaiHa, OTPUMaHi y pe3yJbTarTi
BUMHEHHS 3JI0YMHY, Ta AOXO/IB BiJ LIbOTO MalHA, BUSIBJIEH] IPU NPOBAAXKEHH] CJAINYUX AiH,
NiAIAraloTh apeLTy.
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AHoTauis

Taoswk 1. B. Jlesiki npo6aeMn THMYACOBOTO BUJIYYeHHS Ta apellTy MaiiHa SK 3aXO0JiB
3a0e3neyeHHss KpUMiHaJdbHOro npoBajkKeHHsi. — CrarTs.

CrarTsa npucBsiueHa HOCJIIKEeHHIO TPOOJEMHUX MUTAaHb 3aCTOCYBAHHS THMYACOBOTO BUJIY-
YeHHs MalHa Ta apelTy MaiHa sIK 3aXOAiB 3a0e3leuyeHHsI KPUMiHAJbHOrO MPOBAIXKEHHS i3
ypaxyBaHHSIM HasiBHOI Cyf0BOi MpakTHKH. YKa3aHO Ta OOIPYHTOBAHO HEKOPEKTHICTb HOpMa-
THBHOT'O BH3HAUEHHS THMYaCOBOTO BUJyYeHHs] MaliHa. BinmiueHo mporasbHicTh HOpPMATHBHOTO
BH3HAUEHHS apellTy MakHa B acrnekTi 00’eKTiB, Ha siki Moxe OyTH HakJamneHo apewt. Cdop-
MYJIbOBAHO MPOMO3HULIT 1100 BHECEHHS 3MiH Ta noroBHeHb 10 4. 1 c1. 167 KIIK mono Bu-
3HAUEHHS TTOHSATTS «TUMYacoBe BUJydeHHS MaiHa» Ta 4. 1 c¢1. 170 KIIK momno oci6, na maitHo
SIKMX MOXKe OyTH HaKJ/aJeHO apelrlr.

Kawuosi caosa: THMYacoBe BUJyUeHHS MakHa, apellT MalHa, MigO3pIOBaHUH, pedyoBi
NOKa3u, OOLIYK, OTJISI.
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AHHOTAUMH

TI'ros8wox H. B. HekoTopble npo6JemMbl BpeMEHHOT0 U3bSATUSI U apecTa UMYLIECTBA Kak
mMep oOecrneueHus yrojoBHoro npouspoacrBa. — CTaTbs.

CraTbhsl TMOCBslIeHA HCCJAENOBAHUIO MPOOJEMHBIX BOIIPOCOB IMPUMEHEHHS BPEMEHHOTO
U3DBATHS HMYLIECTBA U apecTa UMYLIECTBA KaK Mep oOecredyeHHsi YTOJOBHOIO MPOU3BOACTBA
C yueToM UMelolLlelcs cyneOHON MPakTHUKU. YKazaHa U 000CHOBaHA HEKOPPEKTHOCTb HOpMa-
THUBHOT'O OMNpe/iesleHHsI HOPMaTUBHOTO HU3BATHS HMyllecTBa. OTMedyeHa nMpoOebHOCTh HOpMa-
THBHOI'O OTpeNesieHHs] apecTa WMYIIeCTBa B aclekTe 0OBEKTOB, Ha KOTOPble MOXKEeT OBITh
HasoxeH apecT. CPopMYyJUPOBAHBI MPENJOXKEHHUS 110 BHECEHUIO U3MEHEHUH W JOTIOJHEHNH K
4. 1 cr. 167 YIIK B oTHOLIEHHH omnpeneseHUs] MOHATHS «BPEMEHHOE H3BSITHE UMYLIECTBA» U
g, 1 ct. 170 YTIK B oTHOIIEHMHU JIML, HA UMYLIECTBO KOTOPBIX MOXKET OBITh HAJIOXKEH apecT.

Karwouesole cr06a: BpeMeHHOE HU3BSTHE HMYLIECTBA, apecT WMYLIECTBA, MOJ03PeBaEMBbIH,
BellleCTBEHHbIe 10Ka3aTeJbCTBa, OOBICK, OCMOTP.

Summary

Gloviuk I.V. Some problems of temporary seizure of property and arrest of
property as means for ensuring criminal proceedings. — Article.

The article is dedicated to the research of problematic issues of exercise of temporary
seizure of property and arrest of property as means for ensuring criminal proceedings
considering relevant judicial practices. Author mentioned and justified his point of view
regarding incorrectness of the normative definition of seizure. Author also indicated
whitespaces of the regulatory definition of arrest of property in the aspect of objects that
may be the subject for the arrest. Proposals for amendments and additions to the part 1
of the Art. 167 of the Criminal Procedure Code regarding the definition of «temporary
seizure of property» and part 1 of the Art. 170 of the Criminal Procedure Code regarding
the scope of persons whose property may be arrested have been made.

Keywords: temporary seizure of property, arrest of property, suspect, physical
evidence, search, inspection.



