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_MOTPEBOBUMN MiAXiJ — BE3AJbTEPHATUBHUH
IHCTPYMEHT BUSIBJEHHSI COLLIAJIBHOT CYTHOCTI
MPABA i JIEP)KABM

BerynHi 3ayBaru. 3 naBHiX-IaBeH BCTAHOBJIEHO, 10 KOXKHOMY (peHOMEHY
3aBXKIM NpUTaMaHHi cymuicmo i asuuje (A6aenicmo ). Ilpu ubomy «sB-
JIeHiCTb», TOOTO 30BHIlIHA (opma (06os0HKA) (DeHOMeHa, Ta HOTO CYTHICTb
He 30iralTbcsl.

fsuwe crae BimoMUM cyO’eKTaM COLIyMYy BxKe Yy Mpoleci iXHbOi MOBCSK-
NEeHHOI, «yTuJiTapHoi» npakTuku. Cymmuicmo e sBUILA 3a3BHUal MOXKe
OyTH BHUSIBJEHA 3a MTOCEPEeIHULUTBOM CleLiani3oBaHol Aisl/IbHOCTI — HacamIle-
pen HisiJIbHOCTi HAayKOBO-AOCJAiAHOI. ToMYy-TO H HalmeplIUM 3aBOAHHSIM, HEOM-
MiHHUM TOKJUKAHHAM Oy/b-IKOi CYyCHiNIbHOI HAaYKH € BUSIBJIEHHS, 3’SCyBaHHS
Hew Takoi cyTHOCTi. Amke IKOM CYTHICTb i siBUILle («SIBJI€HICTb») TOTO YM
iHworo ¢eHoMeHa 36iranuch, To U noTpeba y HOro HayKOBOMY NOCJIiI2KEeHHI,
MaOyTb, B3araji He BUHHUKaga O.

OcsirnenHs1, 30arHeHHsl CyTHOCTI TUX (DeHOMEHIB, SIKi CTAHOBJISITh NIPEAMET
BiANOBiAHOI HaykH, € {i HAlroJ/OBHIIIOW0, TOMiHaHTHOW (yHKUieto. Teopis uu
KOHLIeILisl, KoTpa came Liel (PyHKLil He BUKOHY€, HABPSL YM MOXKeE 3aCJ/yro-
BYBAaTH Ha CTATyC HAYKOBOIL.

Ile, BoueBHUIb, CTOCYETbCH H TUX (DEHOMEHIB, SIKi y COLia/AbHO-MOJITHUHIH,
30KpeMa AepXKaBHO-IOPUAMYHIN, MpPaKTHLi Ta U B IOPUAMYHIA Hayli BBaxKa-
I0TbCSl npagosumu (a Takux (PeHOMeHiB — JOCUTb Pi3HOMAaHITHUX 3a iX cIle-
LUU(pIUHUM OHTHYHUM CTATyCOM, 3a IXHbOI, SIKILIO MOXKHA TaK BHCJIOBUTHUC,
cybCcTaHli€el0o — icHye, sIK CBiIYMTb MHHYyJa U CydacHa NpaBoBa AyMKa Ta
NpaKTHKa, MOHAaJA AeCcsiTOK...).

Ta mepiw Hik po3rssinaTv MUTAHHS MPO CYTHICTb UM TO MPUPOIHO-MPABO-
BUX, YA TO NEPKABHO-IOPUAMYHUX («TO3UTHUBHUX») SIBHIL, MOTPiOHO mepen-
yciM 4UiTKO BHU3HAQUUTHUCH i3 iHTepIpeTali€l0 3a2aAbH020 NOHAMMIA CYMm-
Hocmi coyianvHux s8uuy (amke CTOCOBHO I[bOTO MOXXYThb iCHYBaTH — Ta U
CrpaBAi iCHYIOTb HeomgHaKoBi morssiau). CBoro uacy Ham BXKe J0BeJoCs 3a-
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MPOTIOHYBATH TaKy Ae(]iHilli0 LbOrO MOHSATTS: COUiaJbHA CYTHICTh SIBUL —
ue iX 3JaTHiCTb CJYryBaTH 3aco00M 3aJ]0BoJeHHs1 noTped (iHTepecis)

TUX 4YM iHWKUX cy0’eKTiB cycninbcTBa. | HUHI — Mmaiike yepe3 20 pokiB mo
TOMy — CepHO3HUX MiACTaB BIIMOBJSITUCbH Bil LbOTO MOJOXKEHHS He
BOayaeMo.

[lpoGaema couiajbHOT CyTHOCTI MpaBa i JAep»KaBU y Cy4YacHid BiTuM3-
HsAHi#i aiTepatypi. [Illo cTocyeTbcsi BU3HAHHS HEOOXiMHOCTI BUSIBJEHHS i Xa-
PaKTEPUCTHKH COLaMbHOI CYTHOCTI CyyaCHHX TMPaBOBHUX (Ta U HeprKaBHHX)
SIBUL, TO y Hallidl 3araJbHOTEOPEeTHYHIH IOPUCIPYAEHLIl BUCJIOBIOIOTHCS
pisHi norsnanu. Tak, onHi aBTOpPHM BBaXKalOTh, L0 MUTAHHS PO LI CYTHICTb
HaBPS[ UM € LIEHTPAJbHUM [JIs IOPUIMYHHMX HAyK: HOro «OiJbll AOUIILHO
poarasaaT y Mexax inocodii, mosituku, couiosorii Tomo» [1, ¢. 311]. Txui
(baxiBLi (BOHU CTAHOBJSATH NepeBaKHY OiJIbLIICTh TEOPETHKIB) BU3HAIOTB, 110
CTOCOBHO JIETiCTCbKO-NPaBOBUX (i Aep»KaBHUX) SIBUL LSl CYTHICTb Mae 3je-
OiMBLIOrO «IBOICTHH» XapaKTep: Li fIBHILIA BUPa)KalOTb iHTepecH SIK YCbOro
CyCHi/JbCTBA, TaK i BOAHOYAC MeBHUX HOro 4acTHH, OCepelKiB (IIpHUOMY
CIiBBiIHOLIEHHS MiK LIMMH ABOMa CTOPOHAMH CYTHOCTi TaKMX SIBHIL € KOH-
KpeTHO-icTopuuHuM; 30Kpema y XX—XXI cT. BOHO «3CyBaeTbcsl» Ha KOPHUCTb
3arajbHOCOlianbHOi cKaamoBoi [2, c.76—77, 87—88; 3, c.292—293;
4, c. 257]).

3 ocTaHbOW TMO3HLiE, Oe3rnepevyHo, He MOXKHA He MOTOAUTUCH. AJe mpo-
OsieMa moJsisira€ y Tomy, o # ii NnpuOiYHUKH — IOPUCTU-TEOPETUKH 3a3BHYal
He BUSBJISAIOTb, He OOIPYHTOBYIOTb, iHTepeCH Ta BOJIO fIKOi K CaMe 4aCTHHHU
Cy4aCHOTO COLiaJbHO HEOTHOPiIHOTO CYCMiJbCTBA (YU-TO B YKpaiHi, 4Yu-TO B
iHWi# kpaiHi) BUpaxawoThb i peani3yloTbh npaBoBi i AepxkasHi siBuia. OTXe,
Usl rpyna aBTOPiB (paKTUYHO 3MUKAETHCS 3 IMEPLIOK TPYION, OCKIJIBKH TeX
He 3’]COBY€ MOBHY, «iHTEIPOBaHY» COLia/bHY CYTHICTb KOXKHOTO i3 iCHYIOUHX
HHMHI 3rajaHuXx (PeHOMEHIB.

Mix TuUM §KI10, XapaKTepU3yIOUYH CYTHICTb HUHILIHIX peaJbHUX MPaBOBUX
i nepKaBHUX fIBUIL, OOMEXXHMTHUCH JIMILIe BKpAal aOCTPAKTHOK BKAa3iBKOKO Ha ii
3araJibHOCOLia/IbHY CKJIaA0BY U HiYOr0 KOHKPETHOTO He CKa3aTH IIpo ii cKJa-
OBy, TaKk OM MOBHUTH, CleLiaJbHO couUiasbHy (noTpebH, iHTEpecH 3MiCTOBHO
BH3HAYEHUX YAaCTHH COLiaJbHO Au(pepeHLiloBaHOro, CycHinbcTBa (KIaCOBO-
€KOHOMIUHMX, €THIUHMX, BiKOBHX, i[1€0JIOT{YHUX TOJITHYHUX Ta iH.), TOAI PO3-
pi3HATH i KJacu(iKyBaTH O3HAYeHi SBUIIA CaMe 3a iX CYTHICTIO BUSBUTbCS
B3arajli HEMOXKJIUBUM. AJI’Ke HiKOJIM He iCHYBaJO i He iCHye TaKHUX Hep>KaB
(i BinmoBiAHUX MO3UTUBHUX TMPABOBUX CHUCTEM), sIKi 6 He BUpillyBa/u 3arajb-
Hocolja/bHi TpobseMu. ¥ CYCHiJbCTBI JepKaBHO-OPraHi30BaHOMY Taki Mpoob-
JIeMH XKOIHa iHIIA OpraHiszauis, iHCTUTYLis BUKOHYBATH He CIIPOMOXKHA.

Tomy e mincraBa KoHCTaTyBaTH, L0 0O6HMIBA CXapaKTepH30BaHi MiaXoau
BIMUCYIOTbCS (XO0Ua U pi3HOI Mipol0) y TOH HayKO3HaBYMH Mpolec, SKUN
CBOTO yacy HaMu Oyjio KBasihikoBaHO SIK «BTeua Bim cyTHOCTi» [5, c.57].

Taka cutyauisi €, MOKHa CKas3aTd, MaiKe TPaAMULIHHOIO M/ Cy4acHOro
3axXiHOTO CYCHiJIbCTBO3HABCTBA, fIKe i paHillle, i HUHI JepKaBYy «TPaKTye SIK
HaJKJ/aCoBY, 110 MpeJCTaBJse iHTepec BCixX apiB cycniibeTBa». Ta # aBTOp-
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Ka LbOTO CIIOCTEPEXKEeHHsI CXUJIbHA BBAXKATH, L0 «y CYYACHUX LIUBiIi30BaHUX
JeprKaBax He CTa/J0 YiTKO BHUPAXKEHUX KJACiB» [ L0 «TUIIOJOTII0 CYy4aCHHUX
JepxKaB HeMOKJ/IHMBO MiJBeCcTH NiA (opMaLiiHy KaacHh(iKalilo TUIB AepxKaB»
[4, c. 68, 86].

[IpoTe moroguTUCh i3 TAaKUMM TPAKTYBAHHSIMH MOBHOIO MipOI0 HaBpSsJ 4d
MOK/IMBO NPHUHAUMHI 3 ABOX IIPUYHUH.

[To-mepie, ToMy, 1110 HaBiTh cepei 3axiAHUX aBTOPiB (i BUeHHX, i MOJi-
THKiB) € YMMaJO TaKHX, 5iKi, OyAyud BiIBEPTHUMHU OMOHEHTAMH iCTOPUKO-MaTe-
piasicTHYHOI HayKOBOi METOMOJIOTIi, BCe K BU3HAIOTb HasIBHICTb Yy OiJbLIOCTI
CY4YaCHHUX 3aXiIHHUX CYCIIJIIbCTB «CEPeIHbOr0 KAACY», a Y CyCHiJbCTBAX IOCT-
COLia/MiCTHYHUX — HEOOXiIHICTb YTBOPEHHSI caMe TaKOTo X K.iacy (SIKUH MaB
61 CTAaHOBUTH Oi/IbIIICTh HACEJNEHHS), SKe CTAHOBUTb HEOAMIHHY MepeIyMOBY
cTabiNIbHOrO NeMOKPaTUYHOTO PO3BUTKY OCTaHHIX.

A no-gpyre, ToMy, LI0 B OCTaHHI POKH Yy Hayli AeSKUX MOCTCOLiagicTHy-
HHUX CYCHIJIbCTB NpPOKJagae coOi AOPOry KOHLEMNLis <IOJiTHYHOTO KJacy»
(dKa, 10 peui, HELIOJABHO cTaJja MpeAMeTOM IJIaHOBOi TeMu [HcTUTYTY moJi-
TUYHUX | eTHOHauioHanbHUX AocaimkeHb iMm. 1. @. Kypaca HAH Ykpaiun)
[6, c. 26—27].

| akuo y Hawi#i HaBYa/bHIN JiTEepaTypi lle MOXHA 3YCTPITH JOCHTb Ka-
Teropu4YHe TBEPIKEHHd IpO Te, W0 <«B COLiaJbHO HEOZHOPILHOMY
CYCHiJIbCTBI BJaJa BUpaXKae | 3axulllae iHTepecH NeBHOI YaCTUHU HaCeJIeHHS»
[7, c.b57], To soriunum Oyne OYiKyBaTH, LIO TPU BUCBIT/JEHHI MUTaHHS PO
couia/bHy CYTHICTb CydacHOi YKpaiHCbKOi Jep»KaBH Taki aBTOpH 3’(CYIOTb i
OOTpYHTYIOTb, iHTepecH $KOi caMe 4YaCTHHU CYyCHiJbCTBa LS AepxKaBa
BiACcTOM0OE. $IKIIO »K CTOCOBHO Liei Aep»KaBH i MPaBOBOi CUCTEMHU IOPHUIUUHA
Hayka 3HiMe 3 cebe 0OOB’SI30K BUABJSTH IXHIO COLiajbHYy CYTHICTb, TO BOHA
— J103BOJIUMO €001 CTBEpIXKYBATH — $IKPA3 i «TiKaTUMe», YXUISATUMETbCS
BiJl BUKOHAHHSI CBOEI JOMIHAHTHOI, «BepPXOBHOI» (DYHKLII.

HaBiTh SIKIIO0 MOTOOUTHCH i3 THUM, 110 HUHILIHSA AeprKaBa € (4u Mae OyTH)
HaueOTO HeylnepeI’KeHUM apOiTpoM MiXK HOCIIMM BiIMIHHHUX iHTepeciB
[3, c. 69—70], iHCTpyMEHTOM [NOCSATHEHHSI 3arajbHOTO KOMIIPOMiCY, a CyTHi-
CTIO BCTAHOBJIIOBAHOI'O HEIO IIO3UTHUBHOIO IIpaBa € «CIiJIbHA BOJISI, 3aCHOBAaHA
Ha KoMIpomici cy6’eKTiB 3arajbHOCOLia bHUX | BY3bKOI'PYMOBHUX iHTEpECiB i
CIpsIMOBAaHa Ha NOCSATHEHHS Yy COLaJbHO HEOMHOPIAHOMY CYCHiJbCTBi 3Jsaro-
o i mupy» [8, ¢. 100], To # Toni aBTOpam BapTo 06 3a3HayaTu (xoua O A1
NpuKaany, A/s imocTpauii), 4ui Ta AKi iHTepecu Taka JAep:KaBa CIpoMorJacs
3aMarofiuTH, <IIOMUPUTH» U BinoOpasuTu y nosutuBHoMmy npasi. Ockb Tomi Le
i Oy/a0 6 XapaKTepUCTUKOK IPYroi — «cTpaTH(iKaLilHOI» — CTOPOHHU CO-
LjaJIbHOI CYTHOCTI IIO3UTHBHOIO IIpaBa i HepxKaBH.

«Breuy Bin cyTHOCTi» meMOHCTpYe 3HAUHOIO Mipolo i Taka cydyacHa rafnysb
3araJbHOTEOPETUUHOrO IIPABOAEPKABO3HABCTBA, sIKA 3BETbCS «IIOPiBHSAJbHE
NpaBO3HABCTBO» (MpaBOBa 4M IOPHIUYHA KOMMapatubicTuka). Amxke B ii
MexKax Kjacudikalis NpaBOBHX CHUCTeM («MPaBOBUX CiMel») 3MiHCHIOETbCS
3a3BUYyail He 3a X COLiaJbHOIO CYTHICTIO, a Mai>Ke BHUKJIOYHO 32 HAUMOLLUU-
peHillIol0 y HHUX 30BHIlIHBOI (HOPMOIO (I’KepesoM) MO3UTHBHOIO IpaBa.
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Bracainok 1poro, HampuK/an, MpaBoBa cucTeMa AHIVI] BU3HAETHCS OIHIEIO
i Tielo K — NpeLeleHTHOI — YU TO Y CepelHbOBIYYi, Ud TO y HOBIi# icTopii,
4d TO y TemnepiwHi#l yac. A, ckaximo, cydacHi npaBoBi cucTeMu TypeuydnHy,
Apab6ebkux Emiparis i Comani BUBHAIOTbCS Ha/lE€XKHUMU 10 OJHOIMEHHOI ciM'1
NPaBOBUX CHCTEM — peJiirifiHoi (MycCy/JbMaHCBKOI), Xoua SIKiCHi BigMiHOCTI
Mi>K HUMH B iXHiH couiafbHid cyTHOCTi € BeJbMH icToTHUMH. OTXKe, mO-
piBHSIHHSI IPaBOBUX CUCTeM («ciMel») CBiTYy — sIK CUHXPOHHe, TakK i AiaXpoH-
He — 3a iX COLIaJbHOK CYTHICTIO 3a/JMIIAETHCS, HA XKaJb, 1032 MeXXaMu
npeaMeTa IOPUAUYHOI KOMIIAPATUBICTHKHU.

Taka »x cutyauis mMoxe crocTepiraTucb U y NOPiBHAJBHOMY OepKaBoO-
3HaBcTBi. (Xoua, K CBiIUUTh icTOpisl, oiliiHa HAa3Ba, CJOBECHA CAMOOLIiHKA,
«pekJ/Jiama» [ePXKaB¥ 3a3BUYal He CTIIbKM PO3KPHBaJa, CKiJbKH IIPUXOBYBa-
Ja, MackyBaJja ii CHpaBXKHIO colia/JbHy posb. | gkOM HeknapaTHBHA
«30BHILUHICTb» Aep:KaBU 3aBXKIW BiAMNOBifa/sa CyTHOCTI LbOro siBUILA, TO H,
MOKJIMBO, B3araji He Oy/jo Ou moTpeOU B Hayli MpPo AepKaBy).

Posnopainsityu nepKaBu Ha TeBHi pPi3HOBUAM (THIH, KJIAaCH) MOXKHA, sICHA
pid, 3a LOCUTL PI3HOMAHITHUMHU KDUTEPifIMH: 30KpeMa 3a IX HaJeXHICTIO OO
NeBHOI «UHMBiMizauii» JoAcTBa (CKaxiMo, AepKaBU 3axigHi Ta cximHi); 3a
MeTOfaMHU 3[iHCHEHHS [eprKaBHOI BJaAM (AeMOKpaTH4Hi U ToTasiTapHi); 3a
XapakTepoM Ta PiBHEM TEXHOJIOTIYHOTO PO3BUTKY Bi[IOBIAHOIO CYCIiJIbCTBA
(nep>kKaBH arpapHi, iHAyCTpia/bHi, MOCTIHAYCTPia/NbHi UM, SIK {HOAI BUCJIOBJIIO-
I0TbCsl, «iH(opMaLiliHi»); 3a cTaB/JeHHSIM Jep:KaBH [0 peJirii (aep:xaBu Teo-
KpaTHuHi, CBITCbKi, aTeiCTHYHi); 3a reorpaiuHiM po3TalllyBaHHAM (LeprKaBH
€BpOIEHChKi, asiaTchbki Ta iH.). Yci 3a3HaueHi ka1acudikauii gepxaB BUKOPHU-
CTOBYIOTbCSI Y HAYKOBiH JiTepaTypi, ¥ yci BOHU € HeOe3KOPDUCHHMH, MalOTh
NEBHY €BPUCTHYHY LIHHICTB.

[Ipore KonHa 3 HaBeleHUX «THUIOJOTIH», BiloOpaKawul JOCUTb BaK/IUBI
pHUCH, BJIACTUBOCTI Hep:KaB, HE A€ BiAINOBiAi HA MUTAHHS: BOJIO SKOI IPYIH
HaceJIeHHS], KOl HOro 4aCTHHU BHPAXKAIOThb i peasi3yloThb AeprKaBU BiANOBil-
Hoi K/1acupikauifiHoi rpynu. A 6e3 Takoi BiAmoBimi coliaqbHa CyTHICTB TOTO
SIBUILA, KOTpe BiLOOpakKaeTbCs MOHATTAM [eprKaBH, 3aJMUIIAETbCS MPUXOBaA-
HO0, Hepo3kputow. Tomy 3ramaHi knacudikauii He CIPOMOXKHI 3aMiHUTH
TaKy THUIIOJIOTIIO AepxKaB, fiKa (pikcyBasa O BiAMIHHOCTI MiXK HUMH came 3
OTJIAy Ha iX coujasbHy CYTHICTB.

3BicHO, HayKOBe BUSIBJIEHHS COLialbHOI CYyTHOCTI MpaBa, Aep:KaBu — 3aB-
JaHHS He 3 Jerkux. (B onHomy 3 BiTUM3HSIHMX HaBua/JbHUX BUIAHb BilBEPTO
BH3HABAJ/IOCh, 1110 «B OCTAHHI POKM BHU3HAUUTH CYTb IIpaBa B YKpaiHi IOCHUTb
BAXKKO, OCKIJIbKM B YMOBax Ie€pexXoay 10 HOBOI €KOHOMIYHOI CHCTEMHU IIPaBO
BHpa)kae iHTepecH pPi3HUX coliaJdbHUX TPyn HacesjeHHs» [9, c.29]. Ame,
3HOBY XK, BUSIBUTH U «ONPHJIIOAHUTU», NPO fKi caMe TPynu HaeTbcs, — Le
3aBJaHHS NOLIMPIOETHCS, FaflaeMo, ¥ Ha 3arajbHy TeOPil0 YKpaiHCbKOil nep-
>kaBH i npasa). IIpoTe, BUKOPUCTOBYIOUM He TibKH aOCTPaKTHO-TEOPETHUHi,
ajie § KOHKPETHO-COL{OJIOTiuHi (COLioJoro-npaBoBi) METOAU AOC/IIKEHHS, a
TAKOX 3a/ly4ardd pe3y/bTaTH AOC/iAXKeHb {HIIUX CYCHiJIbHUX HayK i Mare-
pianu peasbHOI collianbHOI (Hacamnepes AeprKaBHO-IOPUAMYHOI) MPAKTUKH,
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fKa, K BiJOMO, € BEDXOBHUM KPHUTEPi€M HAayKOBOI iCTUHH, TaKe 3aBIAHHS —
3 Ti€l0 UM iHIUOIO MOBHOTOI H TOYHICTIO — MOXKe OyTH, Ha Hally AYMKY,
BHUKOHaHe. A fKIL0 Hamepea BiAMOBJSTUCH Bifl HOro BUKOHAHHS a0 MPOCTO
«MOBYKH» HOro He BUKOHYBATH, TO Ll iCTOTHO 3HELiHIOBATHMe INPAKTHYHY
3HAQUYLLiCTh, 3HUKYBAaTHUMe COLjaJbHUH CTATyC 3arajJbHOTEOPETHUUHOI IOpHUC-
npyaeHwLil.

HapewTi, HaBiTh $IKLIO BECTH MOBY NpPO MPOTHO30BaHUH HaMM MaHOYyTHil
THIl JepKaBU «COLiaJbHOI IeMOKpaTil» i mpo MnepexiiHy A0 HbBOTO NepKaBy
«couia/JbHO-IeMOKPAaTHUYHOI OpieHTauii», TO ¥ y LUX BHIAAKaX Hajexano 0
pO3LIK(POBYBATH, 3 SIKMX CaMe KJ/aciB, BepCTB, NIPOLIAPKIB, TPYIl CKIadA€Th-
Cd y coliaJbHO HEONHOPIAHOMY CYCHiNbCTBI Ta HOro OifblLIiCThb, fKa Mae
CTAHOBHUTH couianbHy 6a3y Takoi nepxkaBu. ([lo wiei 6ibIIOCTI MU BBaXKaiu
3a MOXK/MBe TiIIOTeTHYHO BiJHECTH TPYISILUX-BJACHUKIB. MoXHa, ficHa piy,
OUCKYTYyBaTH 3 NMPUBOAY Li€l rinoresu; ajne Todi Le i Oyne oOroBopeHHSM
npo6JeMH coliadbHOI CYTHOCTI Takoi AepKaBH).

[MoTpeGoBui AOCAIAHULBLKHHA NiAXia K 0e3aJbTepPHATUBHUU iHCTPY-
MEHT BHUSIBJEHHSI COLIiaJbHOT CYTHOCTI mpaBa W AepKaBu. 3 orjsiay Ha
3a3HAQuUeHy BULIE {HTepIpeTaLilo COLjiaJbHOI CYTHOCTI IIPAaBOBUX i HepKaBHUX
SIBULL, TOW AOCJAIIHULBbKUNA KOHLENTyaJbHUH MiAXil, 32 MOCepeIHULTBOM SIKO-
ro Taka CyTHiCTb Moxe OyTH BHSIBJIeHa, HaMHu lle y cepenuHi 80-x pokiB
MHUHYJIOTO CTOJITTS OYyJ0 Ha3BaHO MigxomoMm «motpeboum». Bin OyB Tomi
iHTeprnpeTOBaHUH! $IK BHUSBJEHHS iCTOPUYHO 3yMOBJIEHUX I€BHUX MNOTpeOd
Cy0’eKTiB CYCHiJIBHOrO KUTTSl i BCTAHOBJIEHHSI POJi, (PYHKUil (K MOTeHLiH-
HOi, Tak i peanbHOi) THX a00 iHIIMX NpeAMeTiB, FBMIL Y 3a40BOJIEHi TaKHUX
notpe6 [10, c. 10]. I BunaeTbcs mincTaBHUM CTBEpAXKYBAaTH, I10 CaMe BiH €
€IMHO MOXKJHMBHUM, YHiKaJbHUM 3aco00M ii 3’siCyBaHHS.

[luM 3yMOBJ/IIOIOTBCS MicClLle Ta pPoJib MOTPeOOBOTO MiAXony B yCill cucTeMmi
PISHOMAHITHUX KOHLIENTYa/JbHUX MiAXOMAiB Ta NOCJIIHULUBKHUX METOMIB, BHKO-
PUCTOBYBAHHUX 3a//151 BUBYEHHS fIKUX O TO He OyJ/0 NPaBOAEPKABHUX SBHILL.
Lle# ninxin, 3 ogHOTO GOKY, HE MOXKe aOCOJMIOTH3YBATHUCH, TiMepTPO(PYyBATHUCE,
OCKiJIbKH — §K i Oyab-9KUH iHIKMN miaxin — BiH Mae 00’€KTHBHI MexXki 3a-
CTOCOBYBAHOCTI, a TOMY He TiJAMiHIO€ # He BUTICHSIE iHIII MOCJiAHUIIBLKI MigXo-
o1 ta Metonu. Ilpore, 3 npyroro 60Ky, OCTaHHi BTpauaTUMyTb CBOIO €BpH-
CTHUYHICTb, HAYKOBY e(eKTHUBHICTb, SKILLO 3aJULIUTbCH HEBiIOMOO, NPUXOBa-
HOW0 a00 2K CIIOTBOPEHOIO CYTHICTb THUX PaBOAEPKABHUX fIBUIL, KOTpPi cTa-
HOBJISITb 00’€KT iX BUBYEHHS], — TOOTO SIKIIO 3aCTOCYBaHHS TaKHX MiAXOMIiB
i MeToniB He criUpaTUMeTbCs Ha 3HAHHS Liel cyTHOCTI. AmKe came CyTHICTb
SIBUIllAa BH3HAYae, IMUOUHHO, B KiHyesomy TIACYMKYy (Xoua # 3a3BHUYal He
npsiMO, a OMOCepenKOBaHO) yci HOro iHLIi BJACTUBOCTI Ta MPOSIBH.

SIcHa piu, He HueTbcst Npo Te, abU MeXaHiYHO BiATBOPIOBATH, PecTaBpyBa-
TH YU NPOAOBXKYBATHU «TPUMATHUCS» 3a Ti MOJITHYHI BUCHOBKH, SIKi POOHJIH
MapKCHCTH # JesKi iHIIi TeOPeTUKU 3 THX peasbHUX COLlialbHUX (HacamIepes
KJ1aCOBUX) KOH(JIIKTIB, 1110 BinOyBa/auch y monepenHii ictopii ta 3a ix KHUT-
Ts. AJsle BBaXKaeMo 3a JOpeuHe 3BEPHYTH YBary Ha MOXKJ/MBOCTI aKTyani3o-
BaHOI KOHKpeTu3alii, Moaudikauii # BUKOPUCTAHHS TOTO HOCJ/iIHHULBKOIO



50 HaykoBi npaui OnecbKoi HaLioHaJbHOT WOPUAMYHOT akajaemil

Memooos0eiuHoeo nidxody, STKUH 3aCTOCOBYBaBCS HUMH 33l BUSIBJEHHS
colia/bHOI CYTHOCTI MpaBa, Aep>KaBHu Ta W {HIIMX coliaJbHUX (DeHOMEHIB, —
MiaXoAy MAialleKTHKO- (30KpeMa, iCTOPHKO-) MaTepiasicTUYHOTO.

Peasizauiss norpe6oBoro migxony y BHSIBJEHHI CYyTHOCTI NpPaBOBUX i Aep-
JKaBHUX SIBHULL BHUMarae po3B’sI3aHHSI TaKHUX 3aBlaHb:

no-nepiue, CJif OCATCHYTH 3arajbHe PO3yMiHHSI NOTped pi3HUX CyO eKTiB
CycIiJbCcTBa (10 BUMarae, 30Kkpema, 3’ siCyBaHHS CIiBBiIHOLIEHHS LUX NOTped
3 TaKMMH CYMiXKHHUMH, <CIIOPiIHEHUMHU>» SIBUILLAMH, K iHTepeCH, MOTHUBH, LiJi
BiIMOBITHUX Cy6 €KTiB);

no-Apyre, HeoOXiJHO BUOKPEMUTH OCHOBHI Pi3HOBHAM TaKHX NnoTped, 3Ba-
JKaK4M Ha iX MeBHY KJacu(iKaLllilo;

Mo-TpeTe, MalTh OyTH 3000yTi 3MiCTOBHI 3HAHHSI CTOCOBHO MOTped: a) 3a-
rajibHOCOLia/JbHUX, 6) TPYNOBUX Ta B) iHAMBiAyaJbHUX Yy TOMY CYCMiJbCTBI,
ne copMoBaHO, (DYHKLIOHYE Ta PO3BHUBAETBHCS AOCHIIKyBaHe NpaBOBE YU
JepKaBHe SIBHLLE,

Mo-yeTBepTe, MOTPiOHO BCTAHOBUTH: a) moTpebu came SKUX cyO’eKTiB
(To6TO 4ui morpebM — YU TO OKPeMMX i{HAMBiNiB, UM TO MEBHUX IXHiX
CHiJbHOT, 00’€HaHb, YA TO CYCMiNbCTBA B LIJIOMY) 3aJ0BOJbHSE HOCIIKY-
BaHWU (peHOMEeH Ta 0) dKi K came BUAM TaKuX notped BiH 3a70BOJIBHSIE;

HapellTi, Mo-1’siTe — i Lle HalBaX/IUBillle — CJix 3'iCyBaTH, UM 30ATHUH
JOCHiAXKYBaHUH NpaBoBUU ab0 nepKaBHUH (heHOMeH OyTH 3acoOoM, iHCTpY-
MEHTOM 3al0BOJIEHHSI MEeBHUX MoTpeb. A SKILIO 3[aTHHH, TO KOO Mipolo,
30KpeMa, 3’iCyBaTH, UM BiH € JHIIe OJHUM i3 Takux 3acobiB, 4u K 3acoO0M
eOunum. (Y pasi cTBepaHOI BiANOBIiAi Ha OCTaHHE NMUTAHHS, BiANOBIAHI NOTpe-
61 MoxHa Oyje BBaXKaTH npasosumi Ud Jep>KaBHO-IOPUAUUYHUMHU).

3acTocyBaHHSl NOTPeOOBOro MiAXOAY iCTOTHO IMOJErLIyeThbCs, SKIIO B Ca-
MOMY MO3UTHUBHOMY (IOPUAMYHOMY) [paBi — HacamIlepes y 3aKOHONABCTBI —
TeKCTyaJ/IbHO NeKJIApYyeThbCs, 3apadd 3al0BOJIEHHS SIKUX MIOTPe0 BCTAHOBJIEHO
[IeBHI IOPUAUYHI HOPMHU.

[IpoBenenuil HamMu came MiA TakUM KyToM 30py aHasniz Koncruryuii ¥Yk-
paiHu Ta HU3KU UYMHHHUX YKPAiHCbKUX KONEKCiB BUSIBUB TakKe.

B OcHoBHOMY 3aKOHi TepMiHO-TIOHATTS] «MOTPeOU» BKUBAETHCSH Y O CTAT-
TSIX, & 3raayloThCcs, 30KpeMma, notrpedbu MoBHi (cT. 12), moTpebu rpomanst
(ct. 41), noTpedbu couianbHoro 3axucty (ct. 47). LluBinbHuil kogeke YKpainu
BMilllye Lie TePMiHO-MOHATTS y 17 cTaTTaX, B SIKMX HOETbCS, 30KpeMma, Mpo
notpe6u ocobucti (ct. 865), mobyTosi (ct. 31), BaacHukiB kBapTHp (cT. 382),
y MaTepianbHoMy 3abe3mnedenHi Ta gorasai (ct. 749). ¥ CimeliHoMy Konpekci
YkpaiHu 3ragaHe TepMiHO-OHATTS (DIKCYeTbCsl y O CTATTHX, 1€ MOBHUThCS,
30KpeMa, 1po norpebu AUTHHU (CT. cT. 97, 188), notpebu y mMaTepianbHiil no-
nomosi (ct.199). ¥ Tocnonapcbkomy komekci YKpaiHd BOHO BKJIIOYEHO M0
18 crarefi, B AKX 3ragyloThCsl, CKaxiMmo, notpebu rpomansit (ct. 39), motpe-
6u ocobucti (cT.62), rocmomapcbki noTpebu ydacHUKIB acouiauii
(ct.cT. 120, 152). ¥ JKutnoBomy kKomekci YKpaiHu posrsisimyBaHe TepMiHO-
TMIOHSITTS] BUKOPUCTAHO y 9 cTaTTsX, A€ 3a3HayaloThCsl, 30KpeMa, noTpedu mo-
6ytoBi (cT.cT.4, 186), mnoTrpebGu y ToOMiNIUeHHI XKUTJIOBHUX YyMOB
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(cT. cT. 35,54,59). ¥ 3emenbHoMy KomeKci YKpaiHu #oro BMillywoTb 28 cTa-
tedl, y BogHomy komekci ¥Ykpainu — 25, y [ocrnogapcbKo-npouecyanbHOMY
kKonekci ¥Ykpainn — 12, y MutHomy kKomekci Ykpainu — 11, y Kogmekci
3akKoHiB npo npauo Ykpainu — 10, y KpuminanabHo-npouecyanbHOMY Konekci
Ykpainu — 9, y LlusinbHoMy npouecyanbHoMy Konekci Ykpainu ta Konekci
Ykpaiun npo Hagpa — mno 8, y JlicoBomy Komekci ¥Ykpaiuu — 5, y Konekci
Yxpaiuu npo aaminicTpaTuBHi npaBonopyuenHs — 4, y KpuminanabHomy
Kozekci Ykpainu — 3.

3arajoM ke y NpoaHa/li30BaHMX 3aKOHAX TEPMiHO-TIOHATTS <«IOTpedu»
BxkUTO 178 pasis!

Jlo 1boro BapToO TaKoXK AOJATH lle I BUMNAAKH 3aCTOCYBAHHS Y 3aKOHO-
naBCcTBi YKpaiHu TepMiHO-OHATTS «iHTepec». AIKe OCTaHHIN € 3a3BHYall He
UMM iHIIAM, SIK YCBiIOMJIEHHSIM NEeBHUMH cyO’ eKTamu ixHix motpeb. Tekcro-
BUU aHaJi3 yCiX 3a3HA4YeHUX BUILE 3aKOHIB BHSIBUB, W10 Lie TEPMiHO-IOHATTS
3yctpiuaetbes y Hux nonan 100 pasis.

Taka 3akoHOnaBua cTUJIiCTHKA, Oe3NepevyHo, NoJeruye peaJsisalilo norpe-
6oBOro miAxonay, NpUUOMY He TiJbKH Y TEOPEeTHUHId IpUCHpyleHlii, aie # y
NPaKTHYHIH.

Tox cnpobyemo 3actocyBaTu (abo NpUHAUMHI CXapaKTepU3yBaTH MOXKJIH-
BOCTi 3aCTOCYBaHHsI) MOTPeOOBOro MiAXony y 3'siCyBaHHi CyTHOCTI TOTO SIBU-
1a, fiKe BifoOpakaeTbCs TEPMIHO-TIOHATTSAM <«IIpaBa JIOIUHU>.

MoXXauBicTb 3a/0BOJIEHHSI MOTPeO JIOAUHU SIK CcOLiaJbHA CYTHICTb i1
npas. Kosnu Ha nouatky 90-x pokiB MHHYJIOrO CTOJITTS y BiTUYM3HSHIN 3arajb-
HOTEeOpPeTHUUHIH IopUCNpyNeHUii mocTasa HeoOXilHICTb BUIIPALIIOBATH HOBI
TEOPETUKO-MeTONOJIOT{uHI 3acany, 30pieHTOBAHI HacaMIlepel Ha JIIOAUHY, Ha
3abe3neueHHs i npas i cBOOOK, TOAI BUAANOCS MiACTABHUM MiATPUMATH came
coyianrvruil (TouHillle — coyiarbHo-OemepminicmuyHull) TAXio 00 iHTepm-
peTauii Takux npas. BinnmosinHo mo uporo migxoay Hamu OyJo chopMy./bOBa-
HO Take BU3HAYEHHS iX 3arajibHOrO MOHSITTS: MpaBa JIOJMHU — L€ MeBHi
MOXKJMBOCTI JIOAUHHU, KOTPi HEOOXiaHI AJa 3a]0BOJEHHSA MOTPed 11 icHY-
BaHHSl Ta PO3BUTKY B KOHKPETHO-iCTOPMYHUX YMOBAX, 00'€EKTUBHO 3yMOB-
JIOIOTbCSI JOCSITHYTUM pPiBHEM PO3BUTKY CycnijbcTBa i 3a0e3neuyeHi 060-
B'I3KaMM iHIIUX CYO'€KTiB.

Bino6paxkena y wuill nediniuii iHTeprnperauis npas JIOAUHU PYHTYETHCS
He TPOCTO Ha COLiaJbHOMY, a, BJACHE, HA CoyiaibHO-nompebo8oMy TiIXOMi.
Amke icHyBaHHSI # PO3BHUTOK JIIOAWHHU BiLOyBaeTbCsl 3a3BUYall TiJbKU-HO B
npoueci 3a10BoJIeHHS I NOTpeO; a Lel npouec, cCHa pid, OI0CePeaKOBYETLCS
31e01/b1IOr0 TaKUMHU «3aco0aMu», sKi € NIPUPOJHO-ICTOPUYHUMH HACAiIKAMHU
HisIbHOCTI iHIIKX cy6 €KTiB, TOOTO pe3yabTaTaMu CYCIiJIbHOIO BUPOOHUIITBA
(i marepianbHOTO, i AYXOBHOTO).

Y «3HATOMY» BHUIVISIAI PO3IJISIAYBAHUH acleKT PO3YMiHHSI MpaB JIOAUHU
MOXKe OyTH CTHCJIO — $SIK <KBiHTeCeHLifl» — BigoOpaKeHUU TAKUM TBep-
JDKEHHAM: 6y0b-aKe npaso At00uHU — ue npaso Ha 3a0080AeHH S [i NesHUX
nompeb. (o peui, npu xapakTepUCTULi Pi3HOMaHITHUX MiAXOMiB A0 iHTep-
npetauii npas JIOOUHU BXKe A0BOAUAOCH (pikcyBaTu H Takui, 3TifHO 3 SKUM
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npaBa JIOAUHH — Le He 1o iHlle, 5K ii notpedu [11, c. 17]. Brim, ue, Mmox-
JIUBO, — [Iello TinepTpod)oBaHe, HAATO «paiuKajbHe» BinoOpakeHHs MOTpe-
60BOro Migxomy).

Y ubomy mictae mposiB (OKpiM iHILOr0) eymari3m MOTPeOOBOI iHTepMpe-
Talii npaB JIOAUHU, H Y LUbOMYy BOauaeTbCs YU He HaHiCTOTHilua ii mepesara.

3 00CTOIBAHOTO TYT PO3YMiHHS MpaB JIOAWHUA BUIJIHMBAIOTb AOAATKOBI
apryMeHTH H 1IOAO0 KjaacH(ikyBaHHs ii OCHOBOMOJOXHHUX MpaB, sike OyJ0
3aMpoNoOHOBAHO HAMU MakKe I ATHANUATH pokiB Tomy. Haramaemo, 1o 3 ycix
MOXKJIMBUX TaKHUX KJacH(ikalill oCHOBHOW OyJia Ha3BaHa Taka, MiACTaBOIO
(KkpuTepieM) sIKOi MOCaAYyryBa/u Pi3Hi BUAM (TPYIH, KOMIJIEKCH) iHAMBiLya/b-
HUX NOTpeO, KOTPi 3aA0BOJBbHAIOTLCS Uepe3 3MAifiCHeHHS, BAKOPUCTAHHS I1eB-
Hux npas [12, c. 86].

Jesaki BUCHOBKU. EBpUCTHUHUI MOTeHLial 03HAYEHOTO KOHIENTYa bHOTO
MiIX0Ay aX HisiK He 0OMEKYeTbCs TaKMM 00’€KTOM MOCJiIKEeHHS, K MpaBa
monuuu. e ninxin — Harosocumo 1ie paz — OyB i JUIIAETbCS HelepeBep-
LIeHWM, He3aMiHHUM, MOXKHa CKa3aTH, €OUHO MOXKJUBUM AOCJiAHULBKUM
{HCTPYMEHTOM BHUSsIBJIEHHSI CYTHOCTi OyIb-IKHX COLia/IbHUX $IBULL, 30KpeMa
ep>KaBU Ta KOXKHOTO 3 eJjileMeHTiB ii MpaBoBOi cucTeMd H 1i MexaHi3my
IOPUIMYHOTO peryJ/loBaHHs (3aKOHOMABCTBA, 3aKOHHOCTI, o(iliiHOi npaBoBoi
ineosorii, IOpUAMYHUX BiLHOCHH TOLLO).

3ayBaxKUMO TaKOXK, L0 MOTPeOOBUH MiAXil 3HAXOOUTb 3aCTOCYBaHHS H Y
rajy3eBUX OPUIMYHUX HayKax [13] Ta & B iHmuMX ranyssix 3HaHb [14; 15].

Jliteparypa

1. Mawkos A. Tlpo6semu Teopii nepxasu i npasa. OcuoBu : Kypc Jexuiét / A. Mauwkos.

— K., 2008.

2. 3arajgbHa Teopis AeprKaBH i mpama : TiapyurEK / 3a pex. M. B. Llgika, O. B. [lerpuumna.
— X., 2008.

3. Teopisi mepxaBu i nmpaBa. AkameMiyHHH KypcC : MiAPYYHHK. — 2-re BHMI., mepepoob. i

noros. / 3a pen. O.B. 3aiuyka, H. M. Onimenxo. — K., 2008.

4. Ckakyn O.®. Teopis nepxasu i npasa. (EHumkjonemuunuii kypc): migpyunux /
0. ®. Crkakyn. — X., 2006.

5. Pa6inosnu I1. M. MeTomosorisi mpaBo3HaBcTBa: Ipobaemu mopanisauii / 1. M. Pa6iro-
suu // Bicuux Akanemii npasoux Hayk Ykpainm. — 1995. — Ne 3.

6. Pynnu @. ToniTiunmii Krac y cydacHii YKpaini: mepenymosu crasossenHs / @. Pyduu
// Bige. — 2009. — Ne 9.

7. Tycapes C. JI. Teopis npasa i nepxasu : nagu. noci6. / C. J. ['ycapes, A. 0. Oaidinux,
0. JI. Carocapenko. — K., 2008.

8. lllyabra A. M. OcHOBB TeopuM TrocyiapcTBa H mpaBa: Kpar. yueb6. nocobue /
A. M. llyrvea. — X., 2006.

9. Kook B. O. Teopist npasa : xypc Jqekuiii / B. 0. Komwok. — K., 1996.

10. Pa6unosuy I1. M. CounanucTHueckoe MpaBO KaK LEHHOCTb / M. M. Paburosuy. — JL.,
1985.

11. Ykpaincekuit yaconuc npas Jooguau. — 1995, — Ne 1.

12. Ykpaincekuit yaconuc npas JioguHun. — 1995, — Ne 2.

13. Bapunos H. A. MmyuiecTsennse noTpedHOCTH U rpaxpanckoe npaso / H. A. Bapuros.
— Caparos, 1987.



I1. M. Pa6inosuy. TlorpeGoBui niaxia npo cyTHicTh npaBa i JepiKasu 53

14. Mycun I'. X. [ToTpeOHOCTHBIH MOXOH B TEXHHKO-TEXHOJOTHYECKOH NesiTeNbHOCTH : yued.
noco6ue / I'. X. Mycun. — Yda, 2002.

15. Tamumor B. C. Buocommocuctema: onuiT motpebHocTHOro moaxona / 5. C. laiumos,
I. X. Mycun. — Yda, 2000.

AHoTauis

Pabinosuu II. M. TloTpe6oBuit niaxia — 6e3aibTepPHATUBHUN IHCTPYMEHT BHUSIBJEHHS
couiajbHOT cyTHocTi npaBa i aepxaBu. — Crarrs.

EBpucTuunn#l noteHuias NoTpe6oBOro MiAXoAy ax HisiK He 0OMeXKYEeTbCsI TAKHM 06’€KTOM
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Summary

Rabinovych P. M. Necessity Approach is an Instrument of Exposure of Social
Essence of Law and State Which Has no Alternative. — Article.

Heuristic potential of necessity approach is in no way limited to such object of
research as human rights. This approach was and remains unsurpassed, irreplaceable,
maybe, uniquely by the possible research instrument of exposure of essence of any social
phenomena, in particular the states and each of elements of it legal system and its
mechanism of the legal adjusting.

Keywords: necessity approach, methodology of jurisprudence, human rights, essence
of law and state.



