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YIK 347.23

K.T. Hexim

_TPACTOBUU ®OHJ 3A MPOEKTOM
3ATAJIbHOT 1OBIJAKOBOT CXEMHU (DCFR): 10 MUTAHHS
FAPMOHI3ALLIT 3AKOHOJIABCTBA YKPATHU TA €C

[loctanoBka npoOaemu. HesBaxkaiouu Ha BxKe JOCUTb TPHUBAJHUH dac
iCHyBaHHS y LMBIJIBHOMY 3aKOHOJAABCTBi iHCTUTYTYy AOBipuOi BJACHOCTI, IO-
HATTS TPACTy BCe lle 3a/JUIIAETHCS NPeAMeTOM AUCKYCiH. YYaCHUKH LUBi/b-
Horo oOiry Bce Lie He PO3YyMilOTb CYTHOCTI Ta MPaBOBi HACJ/iAKW Nepenaui
MaiHa y JO0Bip4y BJACHICTb, a TOMY, HE3BaXKal4Yd Ha CBOK OYEBHIHY
3PYUHiCTb, Lled iHCTUTYT He KOPHUCTYETbCS ILUAPOKUM MOMUTOM Yy HaLIii
kpaini. [IpoTe nmotpedu cboroneHHs NOTpPeOYIOTh ONepaTUBHUX iHCTPYMEHTIB
yNpaBJ/iHHS TPOIIOBUMU KOLITAMH Ta MaHHOM. 3 BHXOJOM Ha €BPOMEHCHKHUN
PUHOK yKpaiHCbhKi mignpueMui OynyTh BCe dYacTille CTUKATHUCS 3 TOHSTTSAM
TpacTy, HeoOXifHiCTIO (POpMyBaHHS TPACTOBUX (POHMIB, & TOMY BKe CbOTOMHI
icHye Hara/jbHa HeOOXiAHICTb y3rOMKEHHS IMOJI0OXKEHb [P0 J0BipYy BJACHICTb
y LHMBIJIBHOMY 32KOHONABCTBi YKpaiHU i3 3arajbHO€BpPONeHCHKUMH BHUMOTa-
mu. Lle, y cBoto uepry, norpebye npoBelneHHSsl clieliaJbHUX OOCJiIKEHb,
CIpSAMOBAHUX HA BIOCKOHAJEHHA [IPABOBOIO PEryJ/IOBAHHSA BIIHOCHH N0Bip4oOl
BJIACHOCTI B YKpaiHi 3 ypaxyBaHHSIM 3apyOiKHOTO HOCBidy.

Cran pocaipxkeHHsi. IIpo6nemam poBipuoro ympaB/iHHS Ta HOBipuol
BJIACHOCTI OCTAHHIM 4acoOM IPHUCBSAYYETbCA 3HAYHA KiIbKICTb Mpalb 3apy0ix-
HUX Ta BiTun3HsaHuXx BueHux (P.A. Maiinanuka, 1. B. BenenikroBof,
0. B. Kypnac, B. B. Bitpsaucokoro, JI. 0. Mixeesoi, . B. Ilerenina), npore
Ha CbOTOAHIIIHINA NeHb IPAKTHYHO He iCHye Npalb, IPUCBSYEHUX MOPIBHAHHIO
0coO/IMBOCTEH MPaBOBOrO peryJsioBaHHS NOBipYyOi BJACHOCTI 3a 3aKOHOIAB-
ctBoM Ykpainu Tta 3rinHo 3 DCFR, 1o, Mik Tum, HaOyBae 0coOJMBOI aKTy-
aJIbHOCTI y CBITJIi OCTAHHIX TeHJEHLiH, a came, NpParHeHHs N0 €BPONEeHCBhKOI
inTerpaunii.

3 ypaxyBaHH$IM BKa3aHOTO, METO0 Lie€i CTaTTi € AOC/iIKEeHHS] BUMOT, 110
CTaBJSATbCS 0 MalHa, sike popmye TpacToBUU (oA, Bu3HaueHUx y DCFR,
a TaKOX IOPIBHSIHHS LIMX BUMOI 3 AQHAJOTi{UHMMH BUMOTAMH, §IKi BUCYBaIOTb-
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Cs yKpalHCbKUM 3aKOHOJABLEM LIOJ0 MalHa, LI0 MepelaeThCs y AO0Bipuy
BJIACHICTb.

Bukaan ocHoBHoro matepiaay. [ToHATTS TpacToBoro (GoHLY 3aKpimaeHo
y rnasi 3 kauru X DCFR. 3 mosoxenb ct. cT. X.-3:101, X.-3:102 BunuBae,
110 TpacToBUd (GoHA (POPMYIOTb AaKTHBH, He3aJleXKHO Bil TOTO, ONHOPiAHI
BOHHU UM Hi, SIKi IlepelaloTbCsl OJHUM i TUM CaMHUM JOBipUUM BJACHHUKaM i abo:
(a) ymoBamu TpacTy nependadyeHo, 10 aKTHUBH CKJAaAA0Th eIUHUN (oHI abo
10 YNpaBJiHHS HUMH TIOBUHHe 3[iHCHIOBATHUCS $IK €IMHHUM UiauMm; abo (b)
BCTAHOBJIEHI BiTHOCHO aKTHBIiB OKpeMi TPacTH NPH BUKOHaHHi 00OB’SI3KiB,
L0 3 HUX BUHUKJH, 3JHUBAIOTbCHA. IpACTOBUMHU AKTUBAMU MOXKYTb OyTH pe-
aJbHi i iHWi npaBa, AKIO BOHU 000poTO3AaTHi. TyT cJil MOSCHUTH, 1O
pO3yMieTbCs Mill «peajJbHUMU NpaBaMu». BKasaHui TepMiH BHUHUK 3aBISKU
ocobsuBocTaM nigxony no nepekaany Tekcty DCFR, ockinbku B uuBinbHOMY
npasi BiACYTHI cheLia/bHi TepMiHM O/ ONUCAHHA NESKMX BUKODHUCTAHUX Y
DCFR nonsTh. Sk nosicHiOI0Tb aBTOpU «MonesbHUX MPaBUJ €BPOMEHCHKOr0O
NpUBaTHOro npasa» [l], 3BUYUHUE A/ IOPUCTIB LUBIJBHOTO MpaBa TepMiH
«pedoBi MpaBa» BUKOPUCTOBYBATH HeOaxKaHO yepes NPsIMYy BKa3iBKy Ha iX
«peuoBHiCTb» (POC. — «BEIIHOCTb»), TOAi $IK aHIJIHCbKUU TepMiH
«property», siku#l (hirypye B LIbOMY BUMAIKY, BKJIOYa€ i TijecHi, i 6e3TimecHi
06’ektu. Tomy Oysi0 NpUHHATO pillleHHS] BUKOPUCTOBYBATH B TAKMX BHIAAKax
TepMiH «peaJ/bHi Npasa».

Orxe, y TpacT MOXYyTb OYTH TMepenaHi sk MaWHOBi, TaK i HeMaHHOBI
npaBa 3a YMOBHU iX 00OpPOTO34ATHOCTI.

YKpaiHCbKUM 3aKOHOJABCTBOM TaKOX He 3anepedyyeTbCsl MOXKJIUBICTH
nepenavi B AOBipYy BJIACHICTb HeMaWHOBUX NpaB. llpuksnagamu ynpasiiHHS
MalHOBHMH MpaBaMU MOXKYTb OyTH 3[IiHCHEHHS NOBipYMM BJIACHUKOM (ak-
TUYHUX Ta IOPUIMYHHX il 3 BUTpeOyBaHHs OOpPry Big 3000B’si3aHOI 0coOU
IpY Iepenadi B NOBipYy BJACHICTb IIpaB BUMOIH, lepefaia OpeHgapeM, 3
BiloMa OpeHA0JaBLs, NpaBa OPeHAU B JOBip4y BJACHICTb; Ae/eryBaHHS
JOBipUOMY BJIACHUKY MOXKJIHMBOCTI YIpPaBJ/IATH NPaBaMU HA Pe3yJbTaTH iHTe-
JIEKTyaJ/bHOI AiIBHOCTI (BMHAXOAM, KOPHUCHI MoJeJsi, MPOMHCJ/OBI 3paskH,
TBOPH JliTepaTypH, HayKu, MucTeluTBa) Towo. Kpim Toro, mpu nepenaui B
J0BipUy BJIACHICTb LiHHMX NanepiB B 0e310KyMeHTapHId (popmi (paKTHUHO
Mae Miclle ynpabJiHHSI MAaWHOBUMH IpaBaMH. $SIK 3a3HA4arOTb OKpeMi A0CIi-
OHUKH, OidCHMM 00’eKTOM NpH Nepenadi B JOBipue ynpasJ/iHHS (IOBipuy
BJIACHICTb) LIHHUX NanepiB € He LiHHi mamnepu sK Taki, a MalHOBI npasa, sKi
HUMH 3acBimuyioTtbes [2, ¢. 120; 3, c. 875].

Paszom i3 TUM m0 akTHBiB, siKi mepenawTbes y TpacT, cT. X.-3:103 Bucy-
BalOTbCSl MEBHI BUMOTH, a came: (a) YMOBM TPacTy AOCTATHbOIO Mipol0 BHU-
3HauatoThb (PoHA abo aKTHUBH, 11O HOro CK/JAadawTb, MOXKYTb OyTH BU3HauyeHi
iHmuM 4yuHoM; i (b) ¢doHn Bimokpem/JeHUH Bim iHIWIMX aKTHUBIB. 3asBa MpPoO
HaMip CTBOPUTH TpPAacT BiAHOCHO HeBifLOKpeMJ/eHOro (hOHAY [OBHHHA PO3Li-
HIOBATUCS (K 3asiBa NPO HaMip CTBOPUTU TPACT BiAHOCHO BcCiei MaHHOBOI
MacH, 10 CKJIany sIKoi BXOAUTb (DOHI, HA TaKUX yMOBax: (a) AOBipuuil Bsac-
HUK 3000B’sI3aHUH BiIOKPeMHTH TpacToBUH (oHA; i (D) 1o MOMeHTY Bimok-
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peMJIeHHsI npaBa i 0060B’s13KH, NependaueHi yMOBaMHU 3asiBH, PO3TJISAATbCS
SIK NIpaBa i 000B’SI3KM BiIHOCHO BilNOBiAHOI YaCTHHU Ma#HOBOI MacHu. To6TO
MaKHo, sike (hopMye TpacToBUH (POHI, Mae OYTH iHAUBidyasi30BaHe Ta BiJOK-
pemJjieHe Bix iHLIOro Ma#Ha, MpH LbOMY O0OOB 30K HOro BimOKpeMJIeHHS
MIOKJIaJA€ThCsl Ha NOBipYOro BJIACHHUKA.

Anasoriuna BUMOra 3akpimnsieHa # B yKpaiHCbKOMY 3akoHomaBcTBi. Tak,
BignoBigHo o 4. 3 cT. 1030 LIK Ykpaiuu, ocHOBHOIO BUMOrOI0 11010 MaiHa,
sIKe MepefaeTbcsl B NOBipUy BJIACHICTb, € HEOOXiNHICTb HOTO BiLOKpeMJeHHS
BiJl iHLIOrO MaiHa YyCTAaHOBHUKA HOBipuoi BJIACHOCTI Ta Bif MalHa NOBipuyOro
BjacHuKa. OTxe, 06’€KTOM [0Bipuoi BJACHOCTI MoxKe OYTH Jullle MaliHO, siKe
Mif1aeThCsl BiIOKPeMJIEHHIO, TOOTO, fIK MPaBHJO, {HAMBidya/JbHO-BU3HAYEHE
MaKHo.

dakT 3akpimnaeHHsT 3aKOHOJABCTBOM BHUMOTH I10A0 HeOOXimHOCTI BimOK-
peMJ/IeHHs MadHa, U0 NepelaeTbCsl B NOBipUy BJIACHICTb, YSBJSETHCS He
NpPOCTO BUIIPaBHAAHUM, aJje i HeOoOXiOHMM, OCKIJIbKH 32 CaMOl0 CYTTIO HOBip-
4ol BJIACHOCTi He AOMYCKAETbCS MOXKJIMBOCTI 3MilllyBaHHSl MalHa, 110 Mepe-
JaeTbCsl y HOBipuy BJACHICTb, 3 MaWHOM CaMOrO JOBipuOro BJIACHHUKA.
B iHwWoOMYy BUManKy HEMHHYUYMMH CTajJu O Pi3Hi HEMOPO3YMiHHS i HaBiTh 3J10-
B)KMBAHHS: 3MilllyBaJucs O He TiJIbKK JOXOAH Bifi BAKODUCTOBYBAHHS TAKOrO
MalHa, aje # mpaBa Ta 00OB’§I3KHM, 1110 BUHMKAIOTh NMPHU L[bOMY, a MaHHO
YCTAHOBHHUKA, 110 3HAXOAUTBCS B JOBipUill BJACHOCTI, MOTJIO 6 cTaTH 00’€K-
TOM CTSITHEHH§I KPEeIUTOPiB 32 0COOMCTUMH OOpraMu QOBipuOro BJIACHUKA
(4, c. 121].

HeoOxignicTb BimoKpeMJ/eHHS MaiHa, IO MepelaeTbCss B JAOBipuy
BJIACHICTb, Bifl iHLIOr0 MalHa YCTAHOBHHKA J0Bip4yOi BJACHOCTI MOSICHIOETHCS
TUM (PaKTOM, L0, 32 3arajbHUM IPABUJIOM, He JONYCKAETbCS 3BEPHEHHS
CTSTHEHHS Ha lle MalHO 3a BUMOTAMM KPENUTOPiB yCTaHOBHHKA AOBipuol
BJIACHOCTi, 32 BUHSITKOM BHMAJKiB, KOJIM OCTaHHIH OroJOLIeHUH OaHKPYTOM
abo MaiiHo, 1o OyJo NepeJaHe B AOBip4y BJIACHICTb, € NPEAMETOM LOTOBOPY
sactaBu (ct. 1040 LIK Ykpaiun).

Maiino, sike nepenaeTbCcsl B J0Bipuy BJACHICTb, 32 3aKOHOIABCTBOM YK-
pailHM Mae BIiANOBigATH Lle HU3Li OCOOJUBUX BHMOT.

[To-nepiue, Take MallHO Mae OyTH HECMOXKUBAHUM, OCKIJIbKH TMicJsl TPUITH-
HeHHs [0Bipyoi BJAcCHOCTi Ha Le MaHHO NOBipuMH BJIACHUK 3000B’sI3aHU
MOBEPHYTH caMe Te, sike Homy OyJ/o nepenaHe, a He Take came MaiHO (4.3
ct. 1044 LIK Ykpaiun).

[To-npyre, 3 ypaxyBaHHSIM XapakTepy Ta Lijeld BCTAaHOBJIEHHS NOBipuoi
BJIACHOCTI MaWHO, L0 MepefaeTbCsl B AOBipUy BJIACHICTb, IOBUHHE MaTH
neBHy WiHHiICTB. [lincTaBoto M/ TaKMX BHCHOBKIB MOXYTh CJYT'YBaTH IMOJO-
JKeHHS LI0A0 JAO0BipYOro yHpaBJiHHS 3a NiAcTaBaMH, NepenOaueHUMH 3aKO-
HOM, 30KpeMa, LIOA0 AOBipuOro ynpaBJ/iHHS MalHOM MifomniyHoro ta 6e3BicHO
BiICYTHBbOTO (OCKiJbKM B TaKMX BUIIaAKaX MPH YKJIaAeHHi JOTOBOPY yIpaB-
JIHHA MM MaiHOM He 3a00pPOHSIETbCS U BCTAHOBJIEHHS JOBip4YOi BJIACHOCTI
Ha Take MaiHO). Tak, i3 cency u. 1 ct. 54 LUK Ykpainu BunsmuBae, 110 opras
OMiKM Ta MiKJYBaHHS yKJIa[ae 3 yIpaBUTeJeM AOTOBip yIpaBJliHHA HEpPyXo-
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MMM, LiHHUM PYXOMHUM MaiHOM ab0 MalHOM, sike BUKOPUCTOBYBaJjoCH y
NiANPUEMHULBKINA HislJIbHOCTI.

[To-TpeTe, y noBipuy BJacHiCTb MOKe OyTH IepefaHe MaKlHO, He BHJyue-
He 3 LUBiNBbHOro 060pPOTY i J03BOJIEHe 3aKOHOM. ¥ pasi mepenaui B A0Bipuy
BJIACHICTb MalHa, o6MexKeHoro B 060pOTi, HeoOXifHA HAsIBHICTb Y NOBipuOro
BJIACHHKA CIIelljaJbHOro [03BOJYy abo JileHsii.

[To-ueTBepTe, MaiiHO, 1O MepeJAETbCs B JOBipYY BJIACHICTb, Ma€e HaJjeXKa-
TH caMOMYy yCTaHOBHUKY Ha MpaBi BJACHOCTI (a He Ha {HILIOMY peuOBOMY
npasi, fK, HaIpPHKJ/IaL, NPaBO IOCIOAAPCHKOTO BiJaHHS a00 ONepaTHBHOIO
yTpaBJ/IiHHS).

Ueprosow BUMOTOI0 LIOJ0 MaiHa, sKe IMepelaeTbCs B JOBipUYy BJACHICTD,
y IOpPUAUYHIN JiTepaTypi Ha3WBalTb HEOOXiNHICTb (PAKTHUHOIO BOJIOAIHHS
IIMM MalHOM y MOMEHT YKJaleHHsi aoroBopy [3,c.861; 5, c.37]. [Ipote B
JesIKUX BHIAJKaX AONYCKAeTbCs Iepelaya B [A0Bip4y BJACHICTb MakHa, L0
O6yne npunbaHe y MaiOyTHbOMY. 3 ypaxyBaHHSIM TPHUBAKOUOTO XapakKTepy
BIIHOCHH 3 J0Bip4YOi BJIACHOCTI Ta IX KOMepLiHHOro xapakTepy Oyne JIoriu-
HUM IIPUIYCTUTH, L0 MAalHOBA Maca, epelaHa B JOBipuYy BJACHICTb, IOCTiH-
HO PO3LIUPATUMETLCS, 30KpeMa, 3aBASKH AiSJIbHOCTI AOBipYOrO BJACHHUKA
abo 3a JO0MOMOrol0 Mepenadi NOAATKOBOTO MakHa yCTAaHOBHMKOM 3 MeTOIO
3a0e3Mne4yeHHs MOMITHIIINX pe3yJ/bTaTiB.

Y DCFR npsimo 3akpin/eHe MoJ0oXKeHHSI PO Te, 110 aKTHUBH, 110 (OpMY-
I0Tb TPAaCTOBUH (POHI, He 3aNUIIAITbCS HE3MIHHUMH — BOHHM MOXKYTb
3MiHIOBAaTUCh B XONi 3MiHCHEHHS HislJIbHOCTI NOBIpUYOro BJIACHHMKA, a TaKOX
nepenbayeHi BUMAAKKU TaKUX 3MiH TpacToBuX akTuBiB. Tak, cT. X.-3:201 me-
penbayae MOXKJUBICTb 30iJbLIEHHS TPAaCTOBOro (POHALY, 30KpeMa, BCTAHOB-
JIIO€, 110 MiC/IS CTBOPEHHS TPACTy aKTHBH, 3[JaTHi OyTH TPACTOBUMHU aKTHBA-
MH, CTAlOTh YACTHHOI TPACTOBOro (hOHAY 3a yMOBH iX NpUAOAHHS AOBipYMM
BJIACHUKOM:

(a) B xomi BUKOHaHHS 00OB’SI3KiB 3 TpacrTy;

(b) sIK IOTIOBHEHHS 1O TPacToBOro (oHIY ab0 B pe3y/bTaTi BUKOPHCTO-
BYBaHHSI TPacTOBOTO (POHMY;

(c) 3a DONOMOrow BUKOPUCTAHHS iH(popMallii abo MOXKIUBOCTI, 0JepKaHOl
y 3B’I13KY 3 BUKOHaHHSIM (DYHKLiH NOBipuOro BJAaCHHKA, SIKIIO Take BUKOPHU-
CTaHHSl He NependayeHe yMOBaMHu TpacTy; abo

(d) y momeHT abo micssi TOro, siK NOBipuMi BJIACHUK PO3MOPSAUTHCS
TPacTOBUM aKTHBOM CIIOCOOOM, He NependaueHHM yMOBaMH TPacTy.

3asHauumo, 110 TAKUH MiAXiA y UiJoMy MOMITHUH i B yKpaiHCbKOMY 3aKo-
HomaBcTBi. Tak, BigmosigHo mo 4.4 ct. 1030 UK Yxpainu, maiiHo, HabyTe
JOBipUUM BJIACHUKOM Yy pPe3y/bTaTi yNpaBJiHHS MaWHOM, BKJ/IIOYAETbCS 10
CKJIaZly OTPUMAHOro B HOBipuy BJsacHiCTb Ma#Ha. TakuMm uMHOM, 00’€KT J0-
Bip4yoi BJIACHOCTI MOKe BKJ/IOUATH MepelaHe B JOBipYy BJACHICTb MaHHO
(oxkpeMmi peui, CyKymHicCTb peuel, MaliHOBi NpaBa Ta 000B’§I3KM) B HOro mno-
Ja/JblIMX MOAU(DIKALIAX, 10 3AIHCHIOITLCS Y MpoLeci ypaBJ/iHHA, OdepKaHi
Bill BUKOPUCTAHHS NAHOr0 MaiHa IJIOAH, NMPOAYKLIIO Ta AOXOAH, a TAKOX
nmpaBa Ta 00OB’§I3KH, 110 BUHUKAIOTb Y pe3ynabTaTi Al HOBipuoro BjacHHUKA
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3 BUKOHaHH$1 porosopy. OTxke, 4.4 ct. 1030 LUK Yxpainn 3axpinieHa Mox-
JIUBICTb $IKICHOI Ta KiJIbKiCHOI 3MiHU IepefaHoro B N0Bipuy BJACHICTb MalHa,
OCKIJIbKU [OBIipUOMY BJIACHUKY HANAETbCS [IPABO BKJIOYATU N0 CKJALY HLOBI-
peHoro MaiHa peui Ta npasa, 110 HaOyBalTbCS B XOAi 3MiHCHEHHS yIpaB-
JIiHHS, i BUKOHYBATH 3a PaxyHOK MalHa, L0 3HaXOAUTbCS B AOBipYili BJac-
HOCTi, 000B’SI3KH, IKi BUHMKAIOTh 3 n0roBopy. [IpoTe 3 ypaxyBaHHSM TOTO,
10 yIpaBJ/iHHS NepenaHMM B AOBipuy BJIACHICTb MaHHOM 3IiHCHIOETbCS Ha
KOPUCTb YCTAaHOBHHMKA NOBipuoi BJACHOCTI, 3MEeHLIEHHsI MalHa, K MpaBUJIO,
He JOMYyCKaeThbCs, TOMY YTOIH, MOB’S3aHi 3 Biguy»KeHHSIM MalHa, 3AiHCHIO-
IOThCS JIMILE 3 H03BOJY YCTAaHOBHMKA AoBipyoi BjacHocTi (u. 1 ct. 1037 LUK
Yxkpainu).

HesBaxatoun Ha CHiJbHICTb MOIJISIAIB YKPAiHCbKOTO 3aKOHOAABLS Ta
tBopuiB DCFR Ha npaBoBy npupony tpacty, DCFR wmictuth nesiki Hopmu
LI0J0 TPAacCTy, HEBiAOMi YKpalHCbKOMY 3aKOHOIAaBCTBY.

Tak, cr. X.-3:202 BcTaHOB/IEHO BUMANKH BUJIYUYEHHS aKTHBIB 3 TPACTOBOIO
¢donny. 3asHayaeTbCs, L0 aKTHUB IepecTae OyTH UYACTHHOK TPaCTOBOIO
(oHmy, SIKIIO BiH MepecTae HasexaTu ocobi, 3000B’s3aHill yepe3 mMpaBu/aa
ct. X.-1:201 (nmoipuomy Bsacuukosi). [lopsin i3 MM BKa3yeTbcs, 110 SKILO
JOBipUMX BJIACHMKIB MAEKiJNbKa, aKTHUB 3a/HUIUIAETHCS YACTHHOK TPACTOBOIO
(oHAy, TOKH BiH Ha/seXHTb xo4ya O OAHiIH 3i BKasaHuX ocib SK HOBipuOMY
BJIACHUKY.

Crarrs X.-3:203 DCFR wmicTuth BUpilleHHS npobseMH 3MillleHHSI TpacTo-
Boro (pOHAY 3 iHIIMMM aKTHBaMH, 30KpeMa, 3aKpiMJ/ioe MpaBUJO, 3TiIHO 3
SIKUM Y BUINAAKY, SIKIIO TPACTOBi aKTHBM 3MILIYIOTbCS 3 iHIUMMU aKTHBAMH,
yYBIpEHUMH HOBipUOMY BJIACHUKY, TaKUM YMHOM, LIO0 BOHHM He MOXKYTb OYyTH
pO3Mi3HaHi, TpacT BUHMKAE BiHOCHO BCiel YTBOPEHOI BHACJINOK LbOIO MacH,
MpU 1bOMY aHaJoriuHo 3acTocoBylTbcs mnpabusaa ct. VIIL.-5:202 DCFR
(1100 3MillleHHsI), 3 TUM L[00 BH3HAYUTH YACTKy YTBOPEHOi MacH, SIKOIO
HeoOXiHO YMpaBJISITH i PO3MOPSAKATHUCS BIANOBIAHO OO YMOB TEPBUHHOTO
tTpacty. ¥ cBow uepry, cT. VII[.-5:202 DCFR BcTaHoBs€HO, 110 SIKIIO peui,
10 HaJjeXkaTb pi3HUM ocobaM, 3MillaHi TaKUM YMHOM, L0 PO3[iJeHHS yTBO-
peHol Macu abo cymilli Ha I OpuUriHa/IbHI CK/IaL0BI HeMOXKJUBe ab0 €KOHO-
MIYHO He BUIIpaBIaHe, ajle MOXKJIUBO | €KOHOMIUHO BUIIpABJaHE DPO3MiNIeHHS
uiei Macu abo cymili Ha NPOMOPLIHHI 3a KiNbKICTIO YaCTUHM, BiANOBiIHI
ocoOHW CTalwThb CHiBBJACHUKAMU MacH, 110 BUHIILIA, ab0 CcyMilli, KOXeH Yy
pO3Mipi 4acCTKH, MPONOPUIHHOI BAPTOCTI BIiAMOBIJHOI YACTHUHH peyeH, LI10
nifganucs sMilleHHI0, y MOMeHT 3MilleHHs. [Ipu LboMy KOKeH chiBBJAaCHUK
Ma€ MpaBO BiIAIMUTH YAaCTUHY, €KBiBaJeHTHY M0Ji LbOro CHiBBJACHUKA B
HernognijseHid maci abo cymili.

To6to y pasi Takoro 3MillleHHS TPACTOBUX aKTHUBIB, KOJIH HEMOXKJUBO
BUIIJUTH YaCTHUHH, LIO HaJeKaTb OKPEMHUM yCTaHOBHHKaM ab0 YCTAHOBHHUKY
Ta [OBipuOMYy BJIaCHHKY, Ha YTBOPEHy MaHHOBY Macy BHHHUKAa€ IPaBO
CITiJIbHOI BJIACHOCTI, NMPHU LIbOMY KOXKEH CIIiBBJACHUK Ma€ MPaBO HA 4YACTKY,
NPONOPUiHHY BapTOCTi BiANOBiAHOI YAaCTHHHU peuyed, L0 MiAJaJUCsd 3MillleH-
HIO, Y MOMEHT 3MilleHHsl. Pa3oM i3 LKMM BiH Mae nMpaBo BUMaraTH BiAiNeHHS
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HajieXkHOi HOMY 4YacTHHM, siKa BU3HAYAE€TbCS €KBiBaJeHTHO HOTO HoJi y
CIIJIbHIA BJIACHOCTI.

CnelianbHe NpaBWJIO NMpPHU LIbOMY BCTAHOBJIEHe Ha BMIANOK, KOJIM Bindy-
BA€ThCS 3MILUEHHS TPACTOBUX AaKTHUBIB, Ha/JeXXHUX YCTAaHOBHUKOBiI 3 aKTHBa-
MU CaMOro [0Bip4yOro BJaCHUKA. Y TaKOMY BHINAAKYy 3MeHLIEHHSI yTBOPEHOi
B pe3yJsbTaTi 3MilI€HHS MaCH BBaKAeTbCS 3MEHIIEHHSM YACTKH J0BipyoOro
BJIACHUKA. TakuM 4YMHOM 3a0e3leuyeTbCsl 3aXHCT iHTepeciB yCTAaHOBHHUKA
NOBipYOi BJIACHOCTI, OCKiJIbKM 000B’SI30K BiOKpeMJIEHHSI TPACTOBOTO (hOHLY,
SIK 3a3HayaJjoCh, MOKJAAeHUH Ha NOBipyOro BJacHUKA. Tomy B pasi Hezabes-
MIeUeHHs] TAKOro BiIOKPEMJIeHHS [JOBipYMH BJIACHUK 3a3HA€ HEraTUBHUX Mai-
HOBUX HACJIiIKIB y BUIJISAI 3MeHLIEHHS HaJeXHOro Homy Ma#Ha (3a yMOBH,
IO BiH JOMYCTHB 3MEHLIEHHS TPACTOBHMX AKTHBIB, LI0 3HAXOASTHCS B HOro
yTpaBJIiHHI).

Cnin 3a3HauyuTH, 10 YKpaiHCBbKUM 3aKOHOZABCTBOM B3araji He mependa-
YEHO HACJiJKIB 3MilleHHs MaiHa, IepelaHoro B A0BipYy BJIACHICTb, 3 iHILIMM
MalHOM, y TOMY YHCJi 3 MalHOM CaMOro JOOBipuoro BjaacHUKa. ToMy BKasaHi
M0JIO>KeHHs1 Oy/M O KOPHUCHI 3 TOYKHM 30py IX 3alO3MUEHHS Ta NPHUBEICHHS
BiTUM3HSHOrO 3aKOHONABCTBA Yy BIANOBIAHICTB i3 3araJbHOEBPONEHCbKUMHU
paBUIaAMH.

Y DCFR nepen6aueHo TakozK pillleHHSI poOJeMH po3TpaTH MaiHa, Lo
cknagae tpactoBui ¢oum. Tak, srimHo 3i cT. X.-3:204, AKI10 HA BUKOHAHHS
000B’A3KiB 3 TpacTy 3AiHCHEHO pPO3NOpPSIKEHHS BCiM TPAacTOBUM (DOHIOM
abo (oHI 3 iHIIOI MPUYMHU NepecTae OyTH TPACTOBUM (DOHIAOM, TPACT IIPHU-
NUHAETbCA. Pasom i3 TUM, SKILO po3TpaTa akTHUBiB TpPacTy CTajacs 3 BUHU
J0Bip4Oro BJIACHUKA, a CaMe, SIKLIO AOBipUuMH BJIACHMK He BHUKOHAB 000-
B’sI3KiB, MependayeHUX YMOBaMH TpacTy, BiH 3000B’si3aHUH BiIHOBUTH Tpa-
cTOBUH (POHA, i y TakoMmy pasi TpacT 30epiraeTbcCs.

BucHoBku. IlincymoBytoun BHKJIaJeHe, 3a3HAYUMO, 110 HA ChOTOAHIIIHIN
JeHb 3aKOHOAABCTBOM YKpaiHM NOCTATHbO [IeTa/JbHO BHU3HAUEHO BHUMOTH
11040 MailHa, 10 MepefaeTbCsl B AOBipUy BJacHicTb. Pazom i3 TUM nesiki
aCleKTH, L0 CTOCYITbCS MOAM(IKaLid MepegaHoro B J0Bip4yy BJIACHICTb
MakHa, 3aJUIIAINCh 11032 YBAarol yKpaiHCbKOro 3aKOHONABLS. 30Kpema, 1e
CTOCYETbCSl BUPILLIEHHS NPOOJeMH 3MilleHHSI TPacTOBOro (POHAY 3 iHIIMMHU
aKTHBaMH Ta pPO3TPaTH TPACTOBOro MaiHA. ¥ LbOMY MUTAHHI €BPOMEHChKUN
JOCBifl MOXe CTAaTH KOPHUCHUM 3 IOIVISIAY 3all03UYeHHSI NeSIKMX IOJIOXKEHb,
IO CHPUATUMYTb 3alO0O0iraHHI0O BUHUKHEHHIO Npo0OJeM IpU nepefadi MaiHa
B JIOBipUy BJIACHICTb Ha MpPaKTHL.
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Summary

Nekit K. G. Trust fund according to the Draft Common Frame of Reference
(DCFR): to a question of harmonization of the legislation of Ukraine and the EU.
— Article.

The article is devoted to research of the requirements to the trust fund which are
defined in DCFR, and also to comparison of these requirements with similar demands
which are made by the Ukrainian legislator concerning property which is transferred to
the trust.
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