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A. @. Kpurcaniscokuii

JLIOKTPUHAJIbHUM | MPUKJIAIHUNA CTATYC
KATETOPIT «FAPAHTIT MPABOBOI'O MOPSAKY »

[Iparnyuu CHpus_TH CYCIiJIbCTBY Yy BHpilleHHI HaHBaK/JIUBILLUX MPoOJeM,
TeOpeTHYHA i IPUKJ/IAAHA IOPUCIIPYIEHLA IPOIIOHYE Pi3Hi KOHLENLI], NiAXony,
WJIAXK | MeXaHi3MU BILJIUBY Ha IPaBOBi NpoOLECH, PilleHHS TUX YU [HIIUX
npaBoBux mnpobsaem. CBoro yacy came y TakKOMY CBIiTJIi pO3yMisocss BUKOPH-
CTaHHS y Teopii npaBa KOHLENTY «TapaHTii 3aKOHHOCTI i MpaBonopsaAKy». 9k
CJIYLIHO 3a3Ha4aloTh (paxiBLi, MUTAHHS PO rapaHTil — CKJagHa i caMocTidHa
npo6JemMa B paMKax LijicHol Teopii 3akonHocTi. Le 1i esemeHT (/1aHKa), IKUI
MepeBOAUTDb i€l 3aKOHHOCTI i3 cepu HAYKOBUX MOLIYKiB y NpPaKTHUHY
cdepy AiJIBHOCTI JIOAUHH, CyCHiabCTBa i AepKaBu. Ll ob6cTaBuHa i cTBOpIOE
MeBHi TPYOHOLLi TEOpeTHUKO-eMIipUUYHOro xapakTepy, 00 TyT 3auimaetbcs
(baKTHYHO yCs CHUCTeMa acCleKTiB, 110 BIUIMBAIOTb HA MPOLeC IPaBOBOTO
YIOPSIAKYBAHHS CYCHiJbHUX BigHOCHH. OCKiNbKM y TeOpeTHUKO-TIpaBHUUIN
JiTepaTypi HOCHTHb NOLIHPEHOI0 € MO3HLif, L0 «...NPHU BUBUEHHI 3aKOHHOCTI
i mpaBoONOPALKY BUKOPUCTOBYIOTLCS CXOXKi MOHATTS i KaTeropii, ogHOYacHO
JOCJIIKYIOTbCS piBeHb, CTaH, TapaHTil K 3aKOHHOCTI, TaK i NPaBOIOPSAKY>
[2, c. 429], aBTOp Mae Hamip po3rasaaTH npobJeMy TrapaHTii came y 3asHa-
YeHOMY KOHTEKCTi, TOOTO SIK «TapaHTii 3aKOHHOCTi i MpPaBOBOro MOPSAAKY>.

Heo6xinHicTb NOKTPUHANBHOrO OOTOBOPEHHSI NUTAHHS rapaHTill 3aKOH-
HOCTI i MPaBOMOPSAAKY BHU3HAYAETLCS 3MiHAMH YCTaJeHUX KOOPAUHAT IPaBO-
BOTO OYTTS CydyacHOi JIIOAWHU: HecTabiJNbHICTb, MIiHJUBICTb, IIBUIKO-
MJIMHHICTb BXOHSTh i y W0 cdepy, sfKa Lle AOHeNaBHA BBaXKasjacs LAPUHOIO
HafifiHocTi i ycraneHocTi. Otxe, npobsemMa NiATpUMaHHS, 3a0e3nedyeHHs
HeoOXigHOro AJ51 HOPMaJIbHOTO (PYHKLIOHYBaHHS CYCIiJbCTBA PiBHS NPaBOBOI
BIIOPSIIKOBAHOCT] JIIOACBKOI XXKUTTEMIANMBHOCTI B HHUHIILIHIX, AKiCHO HOBUX
YMOBaX BHUCTYyIla€ OUYEBUAHUM IMIIEpAaTUBOM M/ MOLIYKIB TEOPETHYHHUX I
MpPUKJIaIHUX KOHCTPYKUIH, sIKi 6 MOIJIM CTaTH KJOUOBUMH y BUpILIeHH] BaxX-
JIUBUX 3aBJlaHb CY4acHOi IOpUCNpyleHLii. 3BepHeHHS 10 NMpoOJ/eMHu rapaHrtii
3aKOHHOCTI i IIPaBOBOrO MOPSAKY BU3HAYAETLCSA CaMe THUM, L0 L KaTeropis
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€ BY3J/10BOI0 y OiJbll LIMPOKId nmpoO/eMaTHli NPaBOBOrO BIOPSAKYBAHHS
CYCHiJIbHOI KUTTEAISNBHOCTI, CKIalae TOH «MiCTOK», SIKMH IO€NHY€E Teope-
TUUHHUH | NPUKJIANHUE piBHI BUpIlIeHHd NHTaHb y Uil cdepi.

Axryanisauisi 3a3HaueHoi npo6/eMH BU3HAYAETHCS | THM, 1110 BUPOOJIEHHH
Mai>ke MiBCTOJITTS TOMY NOKTPHUHAJNbHO-NPHUKJIAAHUA KOHCTPYKT «rapaHTil
3aKOHHOCTI (i MpaBOMOPSIAKY)» 3 CaMOTO MOUYATKy He CTaB «YapiBHOWO MaJsny-
KOI0» y pyKax (paxiBLiB-IOPUCTIiB, @ y CyyacHUX YMOBaX BUKJHUKAaE€ BCe OiJblil
OOTpYHTOBaHI CYMHIiBH 1100 NPUAATHOCTI [JIsI BUKOPUCTAHHS Y HAYKOBOMY i
NPaKTUYHOMY OOIroBi.

Ananisyoouu cTaH JOCJiIKEHHS MpoOJeMaTHKH TapaHTii 3aKOHHOCTI i
[IPaBONOPSAKY, CJil BU3HATH, L0 OUIKyBAHOIO IepeXOoAy AOKTPUHAJIbHUX
HalpalloBaHb y MPaKTUUHY IJIOLIMHY He cTajocs. HaTtomHicTb, kKareropis
«rapaHTil» OTpHMaJla HACTiJIbKHM CleLu(pidHy iHTepHpeTauilnd y TeOpeTHUHHUX
i mpuk/gagHuX ny6JiKalisix, 110 BUKOPUCTOBYETbCS Yy CaMUX Pi3HUX 3HAUYeH-
HfIX | KOHTEKCTax, MO3HAYAE€TbCS PI3HUMHU MOHATTSIMH — «3a0e3MedyeHHs»,
«O0XOpOHa», «MiATpUMaHHs» Toulo. [Ipuyomy sIK i MOHATTS «rapaHTii», Tak i
HOro CHHOHIMHM 4aCTO-TYyCTO BUKOPHCTOBYIOTbCS Oe3 BHU3HAYEHHS IXHbOIO
3micTy i mediniuiil. Hasipri K nponosuuii Takux BU3HAYeHb € NOBOJI CXeMa-
THUYHUMH | MaJO3MiCTOBHUMH.

3anssa Toro, 100 3'iCyBaTH peasbHUH TEOPEeTHUHUH | NPaKTUYHUH MOTEeH-
ujas Kkareropii «rapastii IpaBonoOpsAAKY», Ma€ CEHC IIOCTABUTH IIUTAHHS IIPO
Te, YU BOJIOJAi€ BOHA BJACHUM 3MiCTOBHUM HAIlOBHEHHSIM, UM AiHCHO CUCTEMHO
BinOuBae 3B’S3KM Mi>K YMHHHKAMH [PABONOPSAKY A0 Tiei MipH, siKa 103BOJIsIE
TOBOPUTH PO OXOIJIEHHSI Helo HalilHMX MeXaHi3MiB AOCSATHeHHS cTabilbHOI
3aKOHHOCTi i NMpPaBOMNOPSAKY, i Ma€ MiACTAaBU IO3HAUATHCH CaMe TepMiHO-
nouaTtaM (IT.M.PabinoBuu) «rapanrii». nas nmouaTky HeoOXinHO BiAmoBicTH
Ha 3alUTaHHSA: HACKIIbKM HAyKOBO KOPEKTHOK € caMa I[I0CTaHOBKA MUTaHHSA
PO MOJKJ/IUBICTb «TapaHTyBaHHS» MPABONOPSAKY?

Hapasi cain BH3HATH, 110 y TEOPETHKO-NPABOBIH MJOLIMHI piBeHb HOCJi-
JDKeHHsl Liei nmpobJeMH 3a/MILaeTbCsl MaikKe Ha piBHI, 10 OyB OOCATHYTHUH
aBTOpaMH KoJleKTUBHOI MoHorpacii «IIpaBoBble rapaHTHM 3aKOHHOCTH B
CCCP» [3], npaup O. €. Jlyneena, I. C. Camowenka, M. C. CtporoBuua Ta
B. M. UxukBanze, siki 0ysau ony6aikoBani y 60-x pokax XX cT. Sk He AuBHO,
3 THUX Nip OT B)Ke MpPOTSAroM MailxKe I'SITUIECATH POKiB NpoOJ/eMa rapanrtii
3aKOHHOCTi | NMpaBONOPSAKY HE HAAUXHYyJa NMPAaBHUKIB HAa TPYHTOBHI HOCJIi-
JKeHHs. BoueBuab, mpuyMHa 30BCIM He y TOMY, L0 B ONYyOJIiIKOBAaHUX Yy
60-Ti poku npausix BUpilleHi Bci TeOpeTHuHi i NpUKAAAHI NUTaHHS 3abesne-
YeHHS MPaBOMOPSAKY i 3aKOHHOCTi. 30BCiM HaBMaKW, MOAAJbLIi TeHIeHLii
CBiIYM/IM came NMPO 3arOCTPEHHS CTaHy chpaB y uill cdepi. Tox cydacHi
aBTOPH, IO CyTi, 3HAXOAATLCHA y PYCJi ySBJIEHb NIPO KAaTeropilo «rapaHrii»,
AKi OyJIM TMOLIMPEHUMHU Yy PAASHCBKIH IOPUCIPYAEHL.

O. b. JIucioTkiH, SIKHI BUXOAUTD i3 TOTO, L0 NPABONOPSAOK — Lie pe3yJlb-
TaT Oii npaBa i 3aKOHHOCTi, BU3Hauae rapaHTil 3aKOHHOCTi fIK 0OyMOBJIeHY
32KOHOMipPHOCTSIMH CYCIIJIbHOTO PO3BUTKY CHCTEMY YMOB i 3aco00iB, L0 3a-
Oesneuye npouec peanisauii 3aKOHHOCTi i TUM caMuM (POPMy€ TaKy BIOPSA-
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KOBAHICTb COLia/JbHUX BiIHOCHH, fIKa CIIPUSE€ PYXOBi KpaiHU N0 AeMOKpaTii.
Take, rpaHuyHO WIMPOKE BU3HAUEHHS FapaHTill, K «CHCTEMHU yMOB i 3ac00iB»,
3a7a€ 3MiCTOBHY HeBU3HAUeHiCTb LiH KaTeropii, 60 «yMOBU», fIKi JOTHYHi 10O
«3abe3neyeHHs1» 3aKOHHOCTI i IPaBOMOPSIAKY, € HaA3BUYaHHO OaraToOMaHiTHHU-
MH | pi3HONOPALKOBUMH, a OKPIM TOrO, 30BCIM He «TapaHTYIOTb» HaJIE€XKHOIO
CTaHy BIIOPSIAKOBAHOCTI MPaBOBOIO OyTTS.

B. M. XponaHioK Mig rapaHTisMU 3aKOHHOCTI i MpPaBOMOPSAKY pO3yMie
TaKi YMOBHU CYCIiJIbHOTO »KUTTH i ClleliasbHi 3aX0AH1, 3iHCHIOBaHI AepKaBolo,
fKi 3a0e3MeuyyloTb MIiLHUH peXKUM 3aKOHHOCTi i CTaOiJbHICTb IPABONOPSAAKY
y cycninbeTBi [4, ¢. 351]. Tos0BHOIO Bamoi LbOrO BH3HAYEHHS GAUUThCS
30BCiM HENPUAATHUU [J/151 BUKOPUCTAHHS y Cy4aCHHX yMOBaxX PO3pPaxyHOK Ha
nep:kaBy, sika Oyjle «3[iHCHIOBAaTH TaKi YMOBH CYCIiJbHOIO XKHUTTS, SIKi 3a-
OesneuyaTb PeXXUM 3aKOHHOCTI i MPaBOMOPSIKY>.

Henaneko npocyHysucs B ONaHyBaHHI NPUPOAM TapaHTid i aBTOpH
HOBITHIX OUCepTaLilHMX AOCJiIKeHb MPaBOBOrO MOPSAKY, B SIKUX, MO CYTi,
BiITBOPIOIOTbCS MaJIO3MiCTOBHI aOCTpPaKTHI XapakTepUCTHKU «rapanrtii». bo
xiba MOXKHa BBaXKaTH CYTHICHOI XapaKTEPUCTUKOI TBepPJKEHHS, 110 rapaH-
TiIMM NPaBONOPSAKY € INO3UTHUBHI (PAKTOPH, SIKi BIJIMBAIOTb Ha MOBEIIHKY
cy6’ekTiB npaBa? [IpuHUMNIOBO He 3MiHIOE KapTHHY i NOMOBHEHHS, LIO 1€
«...00yMOBJIeHa 32KOHOMipHOCTSIMM PO3BUTKY CHUCTeMa yYMOB i 3aco0iB, 3a
JIOTIOMOTOI0 SIKUX ITIPABONOPSANAOK 3AiHCHI0OETbCA. ['apanTii BUpaXKawTh BCIO
pisHOMaHiTHiCTH i 6araTcTBO 3B’A3KiB, iCHYIOUHUX Yy CycHiabcTBi. IxHS cy-
KYIHICTb YTBOPIOE €IHICTh B3a€MOIOB I3aHUX MiXkK C000I0 eJeMeHTIB, Mae
BIIOPSAAKOBAHY CTPYKTYDPY, PO3BHUBAETLCS 3riIHO 3 3aKOHAMH CYCIHiJIBHOIO
pPO3BHUTKY, TOOTO BOJIOJi€ BCiMa O3HAaKaMHU COLiaJbHOi cucTteMu» [5, c. 65—
66]. HaBenena nediniuist, mo cyTi, po3uuHsie «rapaHtTii» y cuUcTeMi CyCHib-
HUX 3B’3KiB. To xk xi6a MOxKHa croAiBaTUCs, 110 TakKi LIKUPOKI AOKTPHUHAJbHI
KOHCTPYKTH 3MOXKYTb OyTH NPUIATHUMHU [IJi51 BUPillleHHS NPUKJIAAHUX TUTaHb
3abe3rneueHHsl NPABOBOTO MOPSIAKY y CYCIiJIbCTBI?

BiacHy koHcTpykuito rapanTiii 3akoHHocTi mpornonye B. C. Adanacbes.
[Toromkytouuch y LiJIOMYy 3 «TPaiMLidHUM» IOAINOM LMX rapaHTil Ha 3a-
rajsibHi (EKOHOMiuHi, TOJIITHYHI Ta imeoJsoriyHi) Ta creuianbHi (HOPMAaTUBHI Ta
opranisauiitno-npaBosi), B. C. AcdanacbeB, 1o cyTi, 0TOTOXKHIO€ (PaKTOPH, 10
BIUIMBAIOTb HAa CTaH 3aKOHHOCTI i MpaBONOPALKY 3i BCi€l0 COLjaJbHOK CHUC-
TeMolo [6, c. 226—227]. Lle#t aBTOp TakoK BUAIJISE YOTUPU PiBHI CUCTEMH LIUX
(baxkTOpiB: 3ara’dbHOCOLiaNbHUH, perioHasbHU# (06JaacTb, palioH i T.M.), IPy-
NOBUH (KOJEKTUB, ciM'sl i T.M.) i iHAMBiAyanbHUH. Y pe3yabTaTi BUMaJbo-
BY€TbCSl Mera-cucTeMa, sika Makke He MiJAeTbCs aHaJ/i30Bi i MPOrHO3yBaH-
HIO, 2 TUM OiJbllle — ii MPUKAaIHOMY 3aCTOCYBaHHIO. UH MOKe, HaNpuKIaL,
CyIsl 3BaXKUTH Ha 3arajbHOCOLia/bHI (PAKTOPH, SIK TaKi, WO «...BIJIUBAIOThb
Ha peaJsisalilo BCiXx HOPM MpaBa BCiMa yyaCHUKAMH CYCIIJbHHUX BiIHOCHH Ha
BCill TepuTopii Kpainu»? Ciif TakoxX BpaxyBaTH, 110 «HeMmaJsa 4acTHHa CO-
LiaJ bHUX TPOLECIB i IBUL 3MiHCHIOE Ha TOBENiHKY Jtoned (i, oTxKe, Ha CTaH
3aKOHHOCTi) 31€0i/bIIOr0 MO3UTUBHUH BIIMB i BUCTYyNAe THM CAMHM Yy POJIi
rapaHTifl 3aKOHHOCTI — €KOHOMiYHHX, MOJITHYHUX, PABOBUX Ta iHIIUX (IIO-
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3UTHBHI CTOPOHHU i €JIeMEHTH €KOHOMIiKH, MOJIITHKH, KyJbTYpPH, <XOPOIli 3aKO-
HU» i T. 11.). Ha Bubip oco6oi0 BapiaHTa NMoBeAiHKM BIJIMBAIOTH ii BJACHI IO-
3UTUBHI | HeraTUBHI PUCH, IIO3UTUBHI i HEraTUBHI XapaKTEPUCTUKU Ti€l CUTY-
auii, y fIKil BOHa 3HAaXOOUTbCS, & TAKOXK — I[O3UTHUBHI i HEraTHBHi NPOSBU
€KOHOMIYHUX (MaTepiaJbHUX), COLiaNbHO-MONITUYHUX, TIPABOBUX, iIe0JOriu-
HMX, TICUXOJIOTIYHUX i opraHizauiiinux daktopis [6, c. 230] (rpymoBoro, pe-
rioHa/JIbHOTO i 3arajbHOCOLialbHOro piBHIB). Baxko cob6i ysiBUTH, 110 Taka
KOHCTPYKLUist 6yne BUTpeOyBaHa MPaKTUKOIO, TUM OiJiblle Yy HHUHILIHIX yMO-
Bax, KOJM PO3yMiHHS JIIOACBKOI cBOOOAM BUMILJIO OaJeKO 3a Mexi JiiHifHOI
JIeTepMiHOBAHOCTi €KOHOMIYHUMH, IMOJITUYHUMH, iI€OJOTiYHUMHU i IPABOBUMHU
(bakTOpaMHU.

[Ipo BesibMU He3HauHHU MOTeHLiaJg rapaHTildl 3aKOHHOCTI i MpaBOMOPSIAKY
CBiAUUTB 3MICT, IKMM [X HaBAHTaXYIOTb NOKTPUHAJbHI iHTeprpeTalil.

B. M. XponaHiok po3pisHse MaTepiasbHi, NOJITHYHI, OPUAMUHI i MOpaJIbHI
rapantii 3akoHHOCTI i mpaBonopsnxy [4, c. 351]. Inwi aBTOpPU HA3UBaIOTH €Ko-
HOMiuHi, TOJIITHYHi, cOLiaJbHO-AYXOBHI (iIeoJoriuHi), CyCcniNbHi Ta OPUAUYHI
(ceuiasbHi).

PoawmipkoByroun npo marepianbHi rapantii, B. M. XponaHiok newo igea-
Jli3ye PUHKOBI BiIHOCHHHU, §IK TaKi, 1110 Y4 He aBTOMAaTHYHO «...3a0e3MeuyioThb
eKOHOMiuHy cBob6ony i camocTiliHicTb Oyab-gKoro cy6’ekTa», 3a KOTPHX
«...CTBOPIOETbCS MaTepiasbHa OCHOBA I/ HOPMaJbHOTO (PYHKLiOHYBaHHS
rPOMasiHCbKOTO cycmiabeTBa» [4, ¢. 351]. Bucsosaoerbes mosuuisi, 110
«eKOHOMIYHi rapaHTii BUCTYNATb OCHOBOK A/l BCiX iHIIMX rapanHTii», a
NPaBONOPSAAOK «...BIIHOCUTbCS N0 SIBUL, HaAOyNOBAHUX HAJ MO0 €KOHOMiu-
HUM OasucoM. ToMy eKoHOMiKa BH3HAuae BCi OCHOBHI XapaKTepPHUCTHUKHU IIpa-
BONOPSIAKY», @ TAKOXK Te, 10 «B CY4aCHHUHU Mepiof eKOHOMiuHa cBoOOJa He
CrpHsie 3MillHEHHIO MPaBOMOPSIAKY» [, ¢. 66—67]. Taki BHyTpimHBOCYTIEpEU-
JIUBI TBepIKeHHS CBil4aThb Npo 30epexKeHHs y JOKTPHHAJNbHIN CBiIOMOCTI KO-
JIUCb TAHYIOYMX MiAXOMAiB LIOA0 «BTOPHHHOCTI» IpaBa BiAHOCHO €KOHOMIKH,
SKi 3 MO3ULIH CyYaCHUX YsBJEHb € HENpPUHHATHUMHU.

[ToniTHyHUMHK rapaHTiIMH NIPaBONOPSIAKY CyYaCHi aBTOPU BBaKamTb BCIO
MOJNITUYHY cHUcTeMy, (YHKLIOHYBaHHS Bciel MOJIITHUHOI OpraHisauii cycmijb-
CTBa, TOJIOBHY pOJb y fIKiHl Bimirpae gep:kaBa, NPUHLUIM OpraHizauii i Aisijib-
HOCTi BCix opraHiB aep:kaBHOi BJaad. IIpu 11bOMy BHCJIOBJ/IIOETHCS 3acTepe-
JKEHHS$1, 110 «...[IONPHU MO3UTHUBHI MOMEHTH OaratonapTilHOCTi, HasBHICTb Oa-
raTboX NapTiii MPU3BOAUTHL A0 CylepedyHocTed i KOH(MIKTIB Mixk HUMU. Orno-
3ULIHHI napTii 30iACHIOITh CIpoOU HACTYIy Ha BJaNy, parHyTh ii nepemniny,
JIEKOJIU LIJISIXOM HAaCHJIbHULBKUX Hik» [5, c. 67—69]. B. M. Xponaniok noBoJi
LUUPOKO TJAYMA4YUTh MOJITHUHI rapaHTil fK «...yCi eJleMeHTH MOJITHYHOI CHUC-
TeMH CYCIiJIbCTBA, fKi MiATPUMYIOTb i BiIHOBJIIOIOTH CYCIiJbHE XXUTTH Ha
OCHOBI IOPUAMYHUX 3aKOHIB, 110 BiIOUBaIOTb 00 €KTUBHI 3aKOHOMipHOCTI Cyc-
nisbHOro po3BUTKY. [lep:xxaBa, il opraHu, pi3HOMaHiTHI rpoMaacbKi 00’ e1HaH-
Hfl i nMpuBaTHiI opraHizauii, TpynoBi KOJNEKTHBH, TOOTO BCi JIaHKH CydacHOI
MOJIITUYHOI CUCTEMH CYCHiJAbCTBA, 33/ CBOTO XKUTTe3a0e3NeueHHsI BCIJISKO
NiATPUMYIOTb HEOOXiNHUH peXKUM 3aKOHHOCTI i CTaOiJbHICTb MPABONOPSAKY>
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[4, c. 352]. TyT HeoOXimHO 3ayBaXKWTH, LI0 CTOCOBHO 3abe3reuyeHHs 3aKOH-
HOCTi i MPaBONOPSAAKY AepxKaBa — He «PSNOBUU» eJleMeHT IOJiTHYHOI CHUC-
TeMH, a caMe Ta iHCTUTYLis, Ha Ky CYCHiJIbCTBO sIKpa3 i mokJaanae o6oB’s-
30K «rapaHTyBaTH» IEBHHH piBeHb 3aKOHHOCTI i NPABONOPSAKY, AJS 4OTO
Hafinsie {i NOTYyKHUMH MOBHOBaXKEeHHSMH, 3acobaMu i pecypcamu.

[Ipo6nemaruui rapanTiii 3aKOHHOCTI 3HAYHY yBary BUSIBJSIOTH NPeICTaB-
HUKH rajy3eBoi IOpUCIpyIeHLii. YcTaneHa Tpaaulis BUCBIT/JIeHHS rapaHTii
CKJIaJjacs y LUapuHi aAMiHICTPATUBHOIO IpaBa, (PaxiBUSMU SIKOTO HOCJi-
IDKYETbCS cHcTeMa rapaHTiii mpaBo3akonHocTi (/1. M. Baxpax), cnoco6u i
rapaHnTii 3ab6e3neuenHs 3akoHHocTi i pucuuninu (B. $1. Haconos, B. A. Konb-
wuH, K. C. Iletpos, B. M. Penkoyc), rapantii 3akoHHOCTi aJMiHicTpaTHBHO-
npaBoBux BigHocuH (I'. . IleTpoB), rapantii 3akoHHOCTI y HislnbHOCTI Aep-
xkaBHoi agminictpauii (. H. Baxpax, C. JI. Xazanos, A. B. JIbowmiH), rapaHnrii
anMiHicTpaTuBHO-TIpaBoBoro crarycy rpomanst (H. B. Makapeiiko, €. A. Ye-
peHKOB), mpaB, cBobon i 3akoHHUX iHTepeciB rpomansH (lO. M. Kosnos,
JI. JI. IToroB), rapaHnTii 3akoHHOCTi i 3a0e3neueHHs NpaB IPOMaisiH y AislIb-
HocTi miminii (M. H. MapuuyHoB), rapantii camocTifiHOCTi mianpuemMcTB i yc-
taHoB (A. IT. Anboxin, A. A. Kapmomuupbkuii, FO. M. Kosnos).

daxiBUAMH B rajysi LMBIJIBHOrO MpoLeCy AOCHIIXKYIOTbCS rapaHTii 3Bep-
HEHHsI 0 Cy[y 3a CYAOBHUM 3aXUCTOM, TapaHTil 3aKOHHOCTi i 0OIPyHTOBAHOCTI
cynoBux pimenb (B. A. Mycin, H. A. Ueunna, 1. M. Heuor). KpuminanbHo-
NpOoLeCyalbHi rapanTii 3aKOHHOCTI y MyO0.1i4HO-3MarajJbHOMy KPUMiHAJIbHOMY
npoueci nocaimxkyoTb K. b. Kanunosckuit Ta O. . Makapkis, rapantii 3akoH-
HOCTi OOME>XeHHs HeJOTOPKAaHHOCTi 0cOOM y KpPHUMiHAJbHHUX CIpaBax —
€.T. Bacunbena. LlikaBo, 1110 came npeacTaBHUKAMH Tajsy3eBOTO MpaBO3HAB-
CTBA BHUCJIOBJIIOIOTLCA CYMHIBY LIOA0 OKPeMHUX KaTeropif, siki Ha3uBaJUCs ra-
panrismu (JI. B. Ilepeuykina).

HeoOxigHicTb KPUTHUHOrO OCMHCJIEHHS MOKH LI0 AOMIHYIOUOIO OPTOMOK-
CaJIbHOTO PO3yMiHHSI FapaHTill YCBiIOMJIIOETHCS | TEOPETUYHOK IOPUCIIPYIEH-
uieto. Taxk, H. M. Kpecrtoscbka i JI.I. MaTBeeBa, xoua # BH3HAYaIOTbh,
«CJIAYIOUM TpaAMuii», rapaHTii 3aKOHHOCTI $IK «CUCTeMy YMOB i 3aco0iB, 1110
3abe3neuye mnpolec peaJniszauii 3aKOHHOCTi», y MOAAJBbLIOMY MNOIIJIAIOTH Li
(bakTOpM Ha 3arajbHi YMOBH i creuianbHi (ropuaudHi) 3acodu [7, c. 347]. 3a-
rajbHi yMOBHM BIIMBAOTb HAa (DOPMYBAHHS 3aKOHOBiANOBiAHOI MOBeNiHKH
OIOCEePEeIKOBAHO, CTBOPIOIOYM IEepPeNiyMOBH [JIsI 3MILHEHHS PEXUMY 3aKOH-
HocTi. [lo uux mepenyMoB HasnexXaTb €KOHOMiYHi, TMOJITHYHi, AYXOBHi, CO-
uianbHi |7, c. 347—348]. CneuianbHi (ropuauuHi) 3aco6U — Le CYKYMHICThb
yMOB i 3aco0iB, L0 3aKpil/JeHi YHHHUM 3aKOHOLABCTBOM i Oe3nocepeaHbo
CIpsIMOBaHi Ha 3a0e3ledeHHs PeXHUMY 3aKOHHOCTi, JOTPUMAaHHS i 3aXHCT
npas i ¢BoOOJ 0COOH.

[leBHa HepnoBipa n0 KaTeropii «rapaHTii 3aKOHHOCTI i NPaBONOPSIAKY» BHU-
HUKae i 4yepes3 NOCUTb HOBiJbHE TJAyMadyeHHsI LIbOro T€pMiHa NPABHUKAMH, SIKe
He 30iraeTbcs 3 €TUMOJIOTIEI0 CJIOBA <«TapaHTisi».

HoBuil TiaymMauHuil cJIOBHHUK YKpaiHCbKOI MOBM MICTUTb Taki 3HAaYeHHS
cJ0Ba «rapaHTtis»: 3abe3neka, ybeaneka, 3amnopyka [8, c. 572]. Tox oueBua-
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HO, L0 3MiCT, AKHU BK/IaJaeTbCsd IPaBHUKAMHU Y KaTeropil «rapaHTii 3aKOH-
HOCTi (MPaBOMOPSAKY)» € NOCUTb BiIMiHHMM Bif yCTaseHOi eTUMOJOTii cJoBa
«rapaHTii». ['apaHTia 03Hauae MOXKJIUBICTb OTPUMATH 3aJ0BOJIEHHS CBOTO
npaBa ud iHTepecy 3a OyIb-KHX YMOB 32 PaXyHOK 30BHIlIHiX (I0IaTKOBHX)
3acobiB uyM mili rapaHta — cy0’ekTa, sikuii Oepe Ha cebe 3000B’sI3aHHS BHU-
KOHaTH 000B’sI30K 3000B’sI3aHOi CTOPOHHU 32 yMOBH ii BJIaCHOI HECIPOMOXK-
HOCTi Lle 3po6uTH. ['apaHTis BUCTyNae CBOEPiAHOI 3aMOpPyKOO Ha BUIMAAOK,
SKIIO He CIPalbOBYIOTh Ail0Yi Y CYCHiNbHIH mpakTHli 30060B’s3aHHS i yMOBHU
ixHboro 3faificHeHHs1. ToOTO rapaHTisi — L€ CBOEPIAHUH «CTPaXOBUH MOJiC»
I/ yIIOBHOBaxkeHoro cy6’ekra. Halb/1uKuuM BinMoBiAHUKOM LIbOTO CJOBA Y
IOpUCIIpYIeHLi] € Horo BUKOPUCTAHHS y LUBIJBHOMY MpaBi ik 3000B’sI3aHHS
rapaHTta MOTAaCUTH Iepel KPeAUTOPOM 3a00pProBaHiCTb OOPXKHHKA, SKIIO OC-
TaHHi# He BUKOHae ii [9, c. 556].

To x QakTopu, sKi HEKDUTUUHO HA3UBAKOTLCS «TAPAHTISIMU 3aKOHHOCTI i
NPaBONOPSAAKY>», HACIPABAI 30BCiM He rapaHTylThb CYCHiJbCTBY i 0c0bi 3a10-
BOJICHHS IXHiX NOTpeO LIOA0 MillHOI NPAaBO3aKOHHOCTI i HAAiHHOTO NPaBOBOroO
nopsiaKy, 00 Aia/eKTHKa CYCIiJIbHOIO IPaBOBOrO PO3BUTKY MalKe HIKOJH He
CTBOPIOE a0COJIIOTHO MO3UTUBHUU 30ir LUX (PAKTOPIB, SIKi TEOPETHYHO MOXKeE
i 3Morsin 6 «rapaHTyBaTH» OJIM3bKi A0 ifeany 3aKOHHICTb i MpPaBOMOPSAOK,
[IPOTe MePeBIPUTH L0 [iIOTe3y HEMOXKJIUBO Yepe3 «HeJOCKOHaIICThb» 3aKOHIB
6yTTs. To K rapantisi Mmae 6yTH HOCTAaTHbO KOHKPETHOIO i TAKOIO, fIKa MOXKe
O6yTH 3aificHeHa 3a OyAb-IKMX HOPMaJbHUX yMoB. Ha »Kasb, KOHCTPYKT «ra-
paHTii 3aKOHHOCTI i mpaBomopsiAKy» i Uil BUMO3i He BiANoBinae.

Kareropisi rapantii npaBonopsiiky y HUHIIIHbOMY CTaHi ii JOKTPUHAJ/IBHO-
ro ONMaHYBaHHY — L€ He CTiJbKKM HAayKOBa, CKIiJIbKU iI€0JIoTiYHA YU «3aime-
oJsioridoBaHa» Kateropis. IIpo Le omocepenkoBaHO CBiAYUTbH Ta 0OCTaBHHA,
10 B I'PYHTOBHHMX HAyKOBMX AOCJIiI2KEHHSIX L1 KaTeropisi He ¢irypye. A ot
y HNiApyYHHKAx 3 Teopii gepxKaBH i mpaBa L Npod/eMa BUCBITIOETHCH J0-
BOJIi CXeMaTH4HO, 31e6iJbLIOro K NaHWHA TPpaaulii paasiHCbKOI OPHUCIIPY-
JeHLil neKaapyBaTH <IOTYTry» COLiaJiCTUUHUX €KOHOMIYHHUX, iI€OJIOTiYHHUX,
NOJITUYHUX | NPaBOBUX iHCTUTYTiB. B3arani Xk, cama nmocTaHoBKa NMUTaHHS
[IPO fIKeChb «rapaHTyBaHHA» IIPABOIOPSAAKY Y CBITJIi CY4aCHOIO CYCIiJIIbCTBO-
i mpaBo3HaBCTBa BUAAETbCS TaKow MidoJiorizauiero, sika MaJjo cyMicHa 3
pPO3YMiHHSIM MOKJHUBOCTEH CYCHiNbCTBA, i HABiTh Aep:kaBu. 1o K cTOCyeTh-
Csl HaBUaJbHOIO i BUXOBHOIO IOTeHLiay rapaHTiil NpaBoBOro MOPSAKY, TO
iXHill BMJIMB Ha CBiLOMiCTb MalOyTHIX IOPUCTIB MOXKe OYTH TibKH Bif'€MHUM,
0COOJ/IMBO 3BaXKAKOUM HA PeasiCTHUYHO MHUC/S4Y, KPUTHYHO HA/ALUTOBAHY CY-
YacHY CTYNEHTCbKY MOJIOJIb.

Y cTporoMy HayKOBOMY CEHCi KaTeropisi «rapaHTii npaBoNOpSIIKY» € He-
KOHCTPYKTHBHOW0, 00 y CHiBBiJHOLICHHi 3 NPaBOBUM MOPSAKOM <«IapaHTii»
CIPUAMAIOTBCSA SIK TaKi, 110 CIPUYMHSIOTH JiHIAHUH (IpsIMUH, Hanepen BU3-
HaueHWH, Mali>ke aBTOMATHYHWH) BIJIKB HA CTaH MpaBoBoro nopsigky. Ha-
CIpaBhi * €KOHOMiYHi, MOJIITHYHi, colLia/ibHi, AYXOBHi YMOBH, HaBiTb SKIIO
BOHHM MalOTb MO3UTUBHUH XapakKTep, TiJIbKM ONOCEPEIKOBAHO BILIMBAIOTb HA
CTaH IIPaBOBOIO BIIOPSAKYBaHHS.
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3aBiaHHS XK HayKd MOJSTae y TOMY, 00 aHa/li3yBaTH B3aEMO/iI0 Pi3HUX
UMHHUKIB, 3iCTaBJAATH BILIUB (MO3UTUBHUH UM HEraTUBHHUH) KOXKHOIO 3 HHUX i
MOJEJIOBATH LiMiCHUHA MeXaHi3M Ta MOXKJ/HBI Hac/iiKu uboro BijauBy. Kate-
ropisi «rapantii» npaBoNOPSIAKY He A03BOJise Lboro, 60 rapaurtii a-priori
MawTb TilIbKM MO3WTUBHUU BIJIMB, L0 He BIiANOBigae peaJsiisiM CyyacHOTO
IpaBoOBOro OyTTS.

Y HayKOBOMY CE€HCi CTaBUTH NHUTAHHS PO Te, K «rapaHTyeTbCs» MpPaBo-
MOPSIOK y CYCHiNIbCTBI 03HAYa€ 3’ICYyBaHHS THUX YMOB, UYHHHHUKIB i (paKTOpiB,
KOTpi 6e3yMOBHO (rapaHTOBaHO) 3a0e3MeuyloTh BUCOKHH MPaBOBUH MOPSIOK
y cycninbersi. CydyacHa I0pUCIPYAeHLis JOMOKH 10 He CIIPOMOIJacs BU3Ha-
YATH BeChb CIEKTP LMX YMHHHUKIB, 00 caMe mo coOi Le 3aBIaHHS 3aHAATO
cknagHe. OKpiM TOro, KiJbKiCTb i CMiBBiAHOILIEHHS LIMX YMHHUKIB MAIOTh TaKi
BaXXKO INependauyyBaHi KOHpirypauii, mwo y ui# cdepi ckopille MOXKJIUBO
NpeTeHAyBaTH Ha OiJblLI-MEHLI IIPOTHO3HI pe3yJbTaTH i TeHAEeHLIi, aHi>K Ha
«rapaHTyBaHHS».

30BciM He KOPEKTHO T'OBOPUTHU IPO Te, 110 €KOHOMiYyHi i MOJiTHYHi, 4YH
HaBiTb i1€0JIOriuHi i KyJbTYypHi Ta NPaBOBi YUHHUKU «TAPAHTYIOTb» [IPABOIIO-
PSOOK, i 3 MO3ULiH TOro, U0 «eKOHOMIYHUH AeTepMiHi3M» 3a3HaB CBOE Hay-
KoBe (piacko Ha TepeHax cydacHoro 3HaHHs. lllo kK no iHIIMX YMHHUKIB, IXHS
poJib i MM HanpsIMKOM CHpuiiManacs siKk apyropsinHa. To »x GaxaHHS IIpa-
BO3HABLIB CYTTEBO NOIIOMOITH CYCHi/JIbCTBY He MOXKe IepepocTaTH y Ipar-
HEHHSI BIAKPUTH «3aJ/li3Hi» 3aKOHU OyTTH, 00 Lie OyXKe cX0xXKe 3 HaMaraHHsSIMU
CTBOPUTU «BiYHUH nBUTYH». [Ipo, M'IKO KaxKyuu, oOMeKeHUH TeOopeTHUYHUN
(a TuM Oisblle — NpUKJAAHUK) NOTEHLia) rapaHTil 3aKOHHOCTi i NpaBorno-
PSIKY CBiIYUTbL CXE€MATHYHICTh | BOUEBHIb IIOBEPXHEBE BUCBITJIEHHS Liel
npo0OJ/ieMH B IOPUAMYHIA JiTepaTypi.

Kareropisi «rapanris», K10 IOPUCIPYIEHLis Xoue MoBepTaTUCs Bin ine-
oJiorizoBaHol ii iHTepnperauii A0 NParMaTUYHOrO CHPUHUHATTS, SIKe TIiIbKHU i
MOKe HafaTH {fl NMPaKTUUHOTO CeHCy, Mae TJIYMAuHUTUCS K 3000B’sI3aHHS
JepxKaBy LI0A0 e(PeKTHUBHOro 3abe3nedyeHHs NIPABOBOTO MOPSAKY TUMHU 3aco-
6amu i y THX Mexax, sKux norpedye Big Hei cycminbeTBo. Came aepxkaBy i
ii BignmoBigHi iHCTUTYLil HEOOXiMHO MO3ULIOHI3yBaTH SIK «rapaHTiB» 3aKOH-
HOCTi | IPaBOBOrO MOPSAAKY Y TOMY PO3YyMiHHi, 1O caMe Bil Aep:KaBu CyCI-
{IbCTBO i OKpeMi rpoMaisiHM MOXKYTb BUMaraTh CTBOPEHHsI HEOOXiAHHUX YMOB
BIIOPSIAKOBAHOI HA OCHOBI INpaBa, Oe3rnedHoi i ¢TabilbHOI >KUTTEAISAIBHOCTI.

Orxe, mpo rapaHTii MOXKJIKBO, i HaBiTh HEOOXiNHO CTABUTH MUTAHHS, aje
y TOMY pakypci, 110 CYCHiJbCTBO i ocoba MalTb CNOAIBATUCH HA HasiBHI
BJAAHi {HCTUTYLii, 32cO0U i CHJIM, SIKIi MOXXYTb rapaHTOBaHO 3abe3NeuuTu
HeoOXiIHUH piBeHb NMPaBOBOrO BIOPSAKYBaHHS. AJse K SKIIO TaKOro He CTa-
JIOCSI, TO MalThb NPaBO i Ha BiAIKOAYBaHHS THX 30UTKIB, fiKi cTa/uCs uepes
He3abes3neueHHs Ha/JeXHOro nNpaBoBoro nopsaky. OTxe, eIMHUM «rapaHToOM»
[IPaBOBOrO MOPSAKY Mae OyTH «IIpU3HAYeHa» JepxKaBa, sika y 0co0i yINOBHO-
BaXKEHUX OpraHiB He TibKU 3a0e3reuye NPaBONOPSALOK, ajle U BianoBigae
nepej CyCHiJbCTBOM i OKpPeMHUMH IpPOMaAsiHAMM 3a HOr0 peasbHUU CTaH.

Ane um 3maTHa nep:kaBa y MOBHiH Mipi OyTH came rapaHToMm Oe3nekH i
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MOPSAKY, YU MOXKe BOHAa yOe3NeuyuTH CYCHiJbCTBO i IPOMajisiH Bif pisHOMa-
HiITHUX PU3HKIB, 3 SKUMHU IOB’S3aHA XKUTTEMiSNbHICTh Y CYy4aCHOMY COLiyMi?
BoueBunp, Hi, i TyT rpoMaasiHCbKe CYCHiJIbCTBO Ma€ BUPOOUTH Ti MiHiMaslbHO
HeoOXigHi y JaHUX yMOBaX CTaHOApTH, siki Oyme 3000B’s13aH010 3abe3neyyBa-
TH CYCIIJIBCTBY i KOXXHOMY TPOMalAsHHUHY AepxKaBa, {HCTUTyUii KOTpOi, y
CBOIO 4epry, MamTb OyTH HaAdileHi 3a4/s LbOro HEOOXiIHUMH pecypcaMu
(mpaBoBUMH, MaTepiaJbHUMH, (DIHAHCOBUMH, KaJpPOBHUMH, i1€ONOTIUHUMHU Ta
in.). OueBUOHO, Li CTAaHZAPTH He MOXKYTb OYTH HEe3MiHHMMH, BOHU OYIyThb
NiABUILYyBaTHCS MO Mipi 3abe3neyeHHs] MiHiMa/JbHUX, Y MpoOLeCi NOCTyNanbHO-
ro po3BUTKY MNpPaBoBOi c(epH, 3MilHEHHS IIPAaBOBOrO MOPSAKY i NMPaBOBOI
3aKOHHOCTI.
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AHortauis

Kpuncaniscorkuii A. @. JloKTpUHAJAbHUI | MPUKJIAJHUIA cTaTyc KaTeropil «rapaHtii
npasoBoro nopsiaky». — Crarrs.

Y craTTi po3TasgHYTO Mpo6JeMy TapaHTiH y KOHTEKCTi rapaHTii 3aKOHHOCTi i MpPaBOBOTO
NOPSAAKY. 3BepHEHHS 10 MpobJseMy rapaHTiil 3aKOHHOCTI i PaBOBOro MOPSAKY BU3HAYAETHCS
caMe THM, L0 LSl KaTeropis € By3JOBOK y OiJbll LIKPOKiH mpoOJseMaTHLi MpPaBOBOrO BIIO-
PSIIKYBaHHS CYCHiJIBHOI XKUTTEAISNBHOCTI, CKJIaNa€e TOH «MiCTOK», SKHH MOENHYE TeOpPeTHU-
HMH | NMpUK/IagHUH DiBHI BUpilleHHA NUTaHb y Uil cdepi.

Karouosi caosa: mapagnrma rnpaBoBOro MopsiiKy, PaBOBUH MOPSNOK, rapaHTii MpaBoBOro
NOPSAKY, FapaHTil 3aKOHHOCTI.
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Summary

Kryzhanovskyy A.F. Doctrinal and Practical Status of the «Guarantees of the
Legal Order» Category. — Article.

In the article the problem of guarantees is considered in the context of guarantee of
legality and legal order. An address to the problem of guarantees of legality and legal order
is determined exactly that this category is key in more wide problematici of the legal
equipping with modern amenities of public vital functions, makes a that «bridge» which
combines theoretical and applied even decisions of questions in this sphere.

Keywords: paradigme of legal order, legal order, guarantees of legal order, guarantees
of legality.



