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M. P. Apakeasn

PABBUTUE UHCTUTYTA CYIJAEBHOI'O NMPEJACTABUTEJIbCTBA
B BEJIMKOM KHSDKECTBE JIMTOBCKOM

Bonpochl npodeccroHalbHOTO NPeACTaBUTENbCTBA B PA3JIMUHBIX BHIAX
CYIOTPOU3BOACTBA (IpaKAaHCKOM, aJAMHHUCTPATHBHOM, YIOJIOBHOM M KOH-
CTUTYLMOHHOM) NPUOOPETAIOT 3HAUUTENbHYI0 aKTyaJbHOCTb B COBPEMEHHOH
YkpauHe. To 00yCJ/10BJEHO MHOTUMHU IIPUUYMHAMH, BaXKHEHIIUMU CPeId KOTO-
PBIX SIBJISIOTCS aKTUBU3aLMs [IPABOBOU »KU3HU OOLIeCTBA, pacluupeHue cde-
pPBI IPaKIAHCKO-NIPABOBBIX OTHOLIEHHH, Pa3BUTHE YACTHOrO IIpeAlpUHUMA-
TeJbCTBa, peanu3alusi QyHKUUU CcyneOHOU 3alllMThl IIpaB yesJoBeKa U T...
YcioKHeHMe CHCTeMBbl IpaBa ¥ MPaBOBLIX OTHOLIEHUH TpebyeT obecredyeHus
KBaNU(PULUUPOBAHHOU IOPUAMUYECKOH MOMOLIM KaXKAOMY, KTO B Hed HyXHIaeT-
Ccsl, 4YTO MPU3HAHO OJHHUM M3 BAXKHBIX KOHCTHTYLMOHHBIX MPUHLMIOB (CT. 59
Koncruryunu Yxpaussr).

[Ton cyneOHBIM NpenCcTaBUTENbCTBOM BbIIAIOIIUICS HCCAe0BaTeNb KOHLA
XIX Bexka E. B. BacbkoBckuiél moHHMMaJ/a «3aMeHy TSXKYLIErocs B Mpolecce
APYTUM JIMLOM, IPU KOTOPOH BCe MOCJHEACTBHUS CYyHAeOHOH AesiTeJbHOCTH
NpeACTaBUTENS Mananud Ha Tsekyuerocs» [1, c. 1].

B nacroslllee BpeMsl B IOpPUAHYECKOH JUTepaType cyneOHOe NpeacTaBU-
TeJbCTBO ONpefe/]seTcsl KaK «BUM AesATeNbHOCTH JHULA, YY4aCTBYIOLIErO B
MPOLECCYa/IbHBIX IPABOOTHOLIEHUAX C Le/Ibl0 OKa3aHUsl IOPUAHYECKOH I1OMO-
LY NPeACTaB/IseMOMY y4YaCTHHUKY Ipoliecca, 3alUThl, ero MpaB U 3aKOHHBIX
UHTEePeCcOoB B IIpejeJiax MOJHOMOYHMH, MPefoCTaB/ICHHBIX eMy COOTBEeTCTBYIO-
Lledl OTpac/blo MPOLECCYalbHOrO 3aKOHOAATENbCTBA WJ/IH NPOLECCYaNbHbIX
NpaBuUJ/, BKJKUEHHBIX B OTPAC/JU MaTepPHAIbHOTO IpaBa, COIJACyeMbIX B
HEeOoOXONUMBIX CJydYasix ¢ MpeacTaBiseMbiM» [2, c. 11]. DTa nesiTtesbHOCTH
MOKeT OCYLIEeCTBJAATbCH KaK MPelCTaBUTeJNeM CaAMOCTOSTEJNbHO, TAK U COBMe-
CTHO ¢ mpexacTaBsasieMblM. [IpencraBuresnbcTBO B cyle, OCYLIECTBJ/seMOe
aBOKATOM, eCTb IpogeccHoHa bHOe cyneOHOe MpeaCcTaBUTENbCTBO.

[To cBoell unee cyne6Hoe NpeACTAaBUTEIbCTBO He TPeOOBAJIO CHeLHaNbHO-
ro I0PUANYECKOTO 00pa3oBaHus U Kakoh-nmubo opraHuzaund. HeobxogumocThb
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B OpPraHu3aldd BO3HHUKJA TOJbKO TOrAa, KOraa OHO CTaJjo NpodecchoHasb-
HbIM 3aHsITHEM 0C000H KaTeropuu Jul. Bo3HHMKHOBeHHe MpaBO3aCTYyNHUYE-
CTBa OBbLJIO BBI3BAHO >KHW3HEHHOH MOTPeOHOCTHIO, KOrAa C pa3BUTHeM oOOllle-
CTBEHHBIX OTHOLIEHHH IOpUAMYECKHe HOPMbl YCJAOXKHSINIUCh, UX 3HAHUE U IPHU-
MeHEeHHe CTaHOBMJIOCH 3aTPYAHUTEJbHBbIM [Jis OOJbLIMHCTBA HaceseHUs. 1§-
XKylyecs, He o0JiaaBllide CrelaJbHONU MOATOTOBKOH, He ObLIW CIOCOOHBI
BECTH CBOHM [JeJsla CaMOCTOSITeJbHO M HYXIa/JuChb B MOMOLIM NpodeccHoHa-
Jla — 3HaTOKa TPakKOaHCKOIO WU YTOJIOBHOI'O IpoLecca.

[lepBble yrnomMuHaHus 00 WHCTUTYTe CyneOHOTO MpPeACTAaBUTENbCTBA MBI
HaxXOIUM B 3aKOHOJATeJbHBIX cOOpHHKax BpeMeH Kuesckoil Pycu. B wacThO-
cty, 1o [IcKOBCKOH cynHOH rpaMoTe UMeTb MOBEPEHHBIX JIUL MOTJIH He BCe,
a TOJIBKO KeHILUUHbl, 1eTH, MOHAXH MU MOHAXWUHH, APSXJble CTAPUKHU U TJIyXUe
[3, c.321]. Hanporus, HoBroponckass cynHasi rpamoTa /[03BOJIsIeT UMETh
noBepeHHBIX Jul BceM. OO53aHHOCTH TIOBEPEHHBIX HCIOJHSJN, BO-NEPBBIX,
POINCTBEHHUKH TSIXKYILLUXCSH, BO-BTOPBIX, BCe NPaBOCIOCOOHbIe TrpakaaHe, 3a
UCKJ/IOYEHHUEM TeX, KTO COCTOSII Ha cayxkobe.

B ropuauueckoil uTepaType CI0XKUJI0OCh MHEHHe, UTO cyneOHoe IpeacTa-
BUTEJIbCTBO MPEACTABJAI0 COOOH ApeBHEHIIUH U B TOXKe BpeMs o0lieyeJo-
BeueCKUH HHCTUTYT, TO €CThb, YTO OHO CYIIEeCTBOBAJO BO BCE BpPEMEHA U Y
Bcex HaponoB [l, c. 5]. HekoTopsle aBTOpBI MpennucbiBatu eMy boxkecTBen-
HOe TMPOUCXOXKJAeHHe, TaK KakK aJBoKaTckas npodeccus Bocxoaunaa K bBoxe-
crBenHomy CJioBy, KoTopoe 3amuiuano nepen [ocmogom motomctBo ABpaa-
Ma, CKOpee HecyacTHOe, 4eM BHHOBHOe. UTOOBI OTBETHTb Ha BOIPOC O MPO-
UCXOXKIEHNUU cyneOHOro MpencTaBUTebCTBA, HEOOXOAUMO, MpeXKIe BCEero,
BBISICHUTB: UTO NPeACTaBJ/sI0 caMo Mo cebe MpaBO Ha 3alUUTY U KaKue ycC-
JIOBUSI OBLJIM HYXKHBI AJIS1 TOTO, YTOOBI OHO MOTJVIO BBICTYNATh CPeld MPaBOBbLIX
yupexKJIeHUH B KauecTBe OOIIeCTBEHHOr0 MHCTUTYTa. [lo MHEHHIO ONHUX HC-
TOPUKOB MpaBa, INPOUCXOXKAeHHe MPo(eccHr 3alUUTHUKA OTHOCHUJOCH, IO
BCell BEPOSITHOCTH, K TePBOMY Mpoleccy U nepsomy cymaunuily. Mcxons us
3TOro, NpeanoJarajoch, YTo NpaBo 3aLUUTHI CJAelyeT UCKaTb BO BCe BPeMeHa,
BO BCeX CTpaHax U y Bcex HapoaoB. OmpoBepraBlide 3Ty TOYKY 3peHUS
yueHble, CUMTAJIM, UTO NIPaBO 3allUThl HE MOIJIO CYLIECTBOBATb Ha MOYBeE
necriotusma |1, c.5]. Hpyrue yuenswle, HanpuMmep Lluuepon, I'yro I'pouni,
[066c, npugepkUBasauCh MHEHHS, YTO cyneOHas 3alluTa SIBJIsNACh eCcTe-
CTBEHHBIM [PaBOM YeJIOBEKA U OCHOBBLIBAJIACh HA €CTeCTBEHHOH HeoOXOAUMO-
cTi JuyHO# 3aumThl. CamosamuTa, a B MOCJAENCTBUHU M OXpaHa OJU3KHUX
Jonel (copoauyer U COMIEMEHHUKOB) SBJIsIaCh APeBHEHILUM, OHOJOrHYeCKN
00YCJIOBJIEHHBIM 3aHSATHEM JIIOIEH.

Takum ob6pasom, cyne6GHOe MpeACTaBUTEJNbCTBO KakK NpodeccHOHa bHAS
3alluTa MOSIBUJIOCH ¢ 0O0pa3oBaHUEM paHHel LMBUJIM3ALMU: KOTOA CUJbHBINA
OKasblBa/J MOMOLIb CJa00My — CHadaja pagd COOCTBEHHOI'O YIOBOJIbCTBUS
WM MHTepeca, a y»Ke IOTOM 3a JeHbIH [JIsl BCeX KeJaloLluX.

B pasauuHble UCTOPUUECKHE MEPHOABI JHL, OCYLIECTBJSIOLUIMX cyaeOHOe
NpencTaBUTEJNbCTBO, HA3bIBAJNM [10-pAa3HOMY: MaTPOHAMHU, MPOKypaTopaMy,
MelleHaTaMH, IOPUCTAMHU, CTPSMYUMH, MOBEPEHHbIMH, XOAAaTasMU, aKTOPaMH.
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TpanvunoHHBIM siBAsIeTCS MOAXOH, paccMaTpHUBAaOLIUU cyneOHOe MpencTaBHU-
TeJIbCTBO KaK OpraHU3aLuio, 0Ka3blBAOLLYI0 KBaJIU(DPHULUPOBAHHYIO IOpUAUYEC-
Kyto nomolb. OnHako He0O6XOAUMO OTMETHUTh, UTO B CpelHUEe BeKa cyneOHoe
NpelCTaBUTeJNbCTBO ObLIO CBOOOAHON MpodeccHed, He CBI3aHHOUW OpraHU3a-
LIMOHHO-KOPNOPaTUBHBIMU 00513aTeJibcTBAaMU. B pasHble HcTOpHUecKHe IepH-
olbl c(epa AeSATEJbHOCTH CyneOHBIX MNpeacTaBUTeJed Oblla Pas3JIMuHOU.
B npeBHue BpeMeHa, Korga yroJiIOBHbIA MpoliecC He OTHeJs/ICS OT rpaKIaH-
CKOro, MX yyacTHe HONycCKaslochb B fenax oboero poxa. [Tocse Toro kak cy-
JNOTPOU3BOACTBO Haya/o NeJUTbCs Ha ABe (OPMbl — TpPaKIaHCKYI0 U Yro-
JIOBHYIO, POJIb Cy/eOHBIX TPeNCTaBUTeeH CTasa MEHSAThCS. ¥ TOJOBHBIA MpPO-
LlecCc Telepb COCTaBJS/IM CTaAMM, COCTSI3aTeJbHBIH Cyd U CJelCTBEHHBIH
PO3BICK MPUBEJ K TOMY, YTO TPAHULIBI PO3bICKA PACLUIUPSIUCH U OH MOCTEMEeH-
HO OTTeCHHWJ OOBMHMTEJIbHBIH Mpollecc Ha BTOpod muaH. K yyacTtuio B po-
3bICKHOM Ipolecce cyneOHble MPeNCTABUTEH He NOMYCKaJIHUCh.

BrniepBble opraHusallioOHHOe OopOpMJIeHHEe U 3aKOHOINATeJsbHOE 3aKpellsieHHe
cyneOHOro NpeacTaBUTE/NbCTBA HA YKPAUHCKUX 3eMJISIX NPOU30LLI0 B Bennkom
KHs2KecTBe JIUTOBCKOM U MPOsIBUJIO ceOs B ropofax ¢ Marae0yprcKiuM mpaBoM.

CyneOHblll poLecC B TaKUX rOpofax CJAOXKHJCS Ha NMPUHLUMNAX Maraedyp-
ICKOTO MpaBa: OH ObLA YCTHBIM, I'VIACHBIM U COCTSI3aTeJbHBIM. Y CTHOCTb U
COCTSI3aTeJ/IbHOCTb CyneOHOro npolecca OTKPbIBAIM UUPOKHUH AOCTYI K HEMY
CylaeOHBIX NpeAcTaBUTeNed — IMPOKYpPATOPOB.

[To marpe6yprckomy npaBy MPOKYpaTOPbl AOJKHBI OBLIM OTBEYaThb OIpe-
neJleHHbIM TpeGoBaHUAM. 3ampelleHo OblIO 3aHUMATbCSl MPOKYPATOPCKON
NeATebHOCTbI0O YMCTBEHHO OTCTaJbIM, HECOBepIleHHoNeTHUM (no 21 rona),
CBSILIIEHHWKAM, epeTHKaM, eBpesiM, JIIOASIM, KOTOpble OTOBIBaJU HaKa3aHHeE.
CypoBo HakasblBaJCs MPOKypaTop B TOM cJyuae, KOrja oH npeHebperasn
CBOMMHU 00$I3aHHOCTSIMH W/ OOMaHBbIBaJ] CBOEro AOBepUTess. 3a Mepexof K
3allUTe MPOTUBHOH CTOPOHBI MOCJe Hayaja cyneOHOro pacCMOTpeHHUsl AeJsa
MPOKYypaTopy OTpe3anu si3blK. 3a MPOUTPaHHOE H3-32 HEPAAUBOCTH HEJ0 OH
00513aH OblJ BO3MECTUTb TOHeCEHHble yOBITKH, eCJd OTKa3blBajcsl — €ero
6pocanu B TiopbMmy [4, c. 240]. Ecnn ke nmpokypaTop He MOT MO YBaXKUTeJb-
HbIM MPUYMHAM NPUOBITH HA CYH, OH HOJKeH Obll YBEeIOMHUTb 00 3TOM BCeX
YYaCTHHUKOB Mpollecca: CBOero KJHEeHTa, Cyded U MPOTHUBOIMOJOXKHYI CTOPO-
Hy. B nmpoTuBHOM c/yuae OH HOJKeH OblI KOMIEHCHPOBAThb BCe YOBITKH, Ha-
HeCceHHble CTOPOHAM, U IOAJexaJs HaKa3aHUIO0 PO3raMu y ropoAcKoro croJoba,
MocJie 4ero ero M3roHsin u3 ropopa [5, c. 202—203].

B roponax ¢ marme6yprcKuMm mpaBoM YCJYTH TMPOKYpPaTOPOB (MJIEHUNOTA-
pueB, KakK UX ellle Ha3blBaJ/M) OMJAUUBAJNUCH 110 OTPeNeNeHHON TaKce: KIUEHT
niatua UM 4 neHbru B neHb [5, ¢. 202]. Cyne6Hoe npencTaBUTENbCTBO B VK-
pPaMHCKHUX ropoaax ¢ mMaraeOyprckuM MpaBoM OBLIO OPraHM30BaHO IO YETKO
onpenesneHHol cucteme. KOpUCTBI TOro BpeMeHH CUHUTANU €ro HeOOXOAUMBIM
UHCTUTYTOM IPABOCYAHUS.

CanenoBaTesibHO, MOXKHO CUHTATh, YTO CyfAeOHOE MPeACTaBUTENbCTBO 3aJ10-
JKUJIO OCHOBBI MHCTHUTYTa aABOKATypbl M UTO aaBOKaTypa Kak mpodeccus
M3Haua/JbHO Haya/ja (pOPMUPOBATHCS B ropomax ¢ MaraeOyprckuM MpaBOM.



104 HaykoBi npaui OnecbKoi HaLioHaJbHOT WOPUAMYHOT akajaemil

OpnHako mepByI0 MOMBITKY YNOPSAOYUTH €0 CyneOHOH 3alUThl U YETKO
BBIIEJNUTh aJBOKATCKYIO AesiTeJbHOCTb Kak Npodeccuio caenann CrTaTyTsl
Benukoro kHsixkecTBa JIUTOBCKOTO.

Kak u B ropoackux cygax ¢ marned6yprckuM MpaBoOM B 3e€MCKHX CyHax
Tak»Ke CyLIeCTBOBaJ HHCTUTYT aABOKaTypbl. Ml BOT 3mech Mbl oTMeuaeM, 4TO
B OTJIMYME OT aABOKAaTyphl, KOTOpas oOpasoBaJjach Ha Mo4YBe MaraebyprckKoro
npaBa, aZBOKaTypa, KOTOPYIO NMPeTBOPUIU B KU3Hb CTaTyThl Besukoro kHs-
»)kectBa JIUTOBCKOTO, BO3HHKJ/A HE KaK MPaBO3ALIUTHBIH HHCTUTYT, a Kak
cyne6HOe NpeICTaBUTeNbCTBO. 3aMeHa OOBIYHOTO MpaBa MHCAHBIM Clesana
HEBO3MOXKHBIM [I/I51 HEOMBITHBIX JIOfeH BeneHue nes B cyaax. HykHbl Oblin
yCJYTH TeX, KTO XOpollo pasbupascs B 3akoHax. B Hauyasme XVI B. npencra-
BUTEJSIMU TOTEPIEBIINX B CyIe NPEeUMYLIEeCTBEHHO BBICTYIAaNU MHCApPH, KO-
TOpble UMeJM MPaKTHYeCKUH MpaBoBOH ONBIT. TakxkKe AOBepEHHBIMH JIULAMH,
KOTOpbI€ TMOCBIIANUCh B Cy[Abl, MOIJIH ObITb 0O0sipe, KyTMLbl, POACTBEHHUKH,
npusitenu u apyrue [6, c. 33]|. IlpakTuka BeneHus uyxux fesa B cyle Oblia
JOCTATOYHO PACIpPOCTPaHEHHOH, HO a[BOKaTypa ellle He CTAaHOBUTCS Ipodec-
CUOHAJbHOH, XOTSl U MOMNafa/JUCh CJIydyad NpPeACTaBUTEJNbCTBA B Cyle 3a BO3-
Harpaxknenue. [lepBbIMH HOMYCTHIN MPEACTABUTENBCTBO B CyIeOHOM MpoLeC-
ce 3eMCKMe cyabl. BeneHue nesa Morsio mopydaTbCsl LOBEPEHHOMY JIMLY —
pPEuHUKY WJH MPOKypaTopy.

[TosiBsieHue npoeccuoHaNbHbIX CyeOHBIX NIpeACTaBUTeNed B YKPAUHCKUX
cynax cBsizano ¢ npunsituem Ctatyta Besaukoro xuskectBa JIuTOBCKOrO
1529 ropna. B aprt. 8 u 9 pa3n.VI comepxkarcsi mpaBoBble HOPMbI, TTO3BOJISTIO-
1ide 3aMelllaTb B Cy[de CTOPOHBbI, KOTOPble OYyAYT CYAUTbCS (KaK MPaBHIIo,
onHy u3 HUX) [7]. ApT. 8 ycTaHaB/IUBaeT OTBETCTBEHHOCTb TAKOrO 3aMeCTH-
TeJisl Tepel CylAOM — ec/M BeleHHe cyneOHOro jaena nepebupaer apyroe
JIULO, TO U cyneOHbId Npurosop OyneT HampaBJeH Ha Hero, a OTBETYMK
MOJIHOCTBIO OCBOOOXKAAeTCs OT J0OOH OTBETCTBEHHOCTHU MO 3TOMY HAeJy:
«...ecqiM Obl KaKOH-1MOO yesioBeK 3aMeHMJ APYroro B Cyle M0 KaKoMy-l1ubo
neqy, To oH OyneT 06si3aH caM 3a Hero OTBedaTb, a MPUBJEUYEHHBIH 110 AeJy
OTBeTYUK OyneT ocBOOOXKIEH OT $IBKHU... B cyn». Ho Bce e OTBeTYMK XOTS
Obl OOWH pa3 NOJIKeH Obl1 MOSIBUTBCS B CYHE, NMOCKOJbKY €ro 3aMecTHTe/b
«...He NOOJIKeH BBICTYNaTb B Cyle A0 TeX IOp, MOKa ero AOBEpUTe/]b He
MOSIBUTCS JIMUHO U He MOPYUYHUT eMy eJso B cyae». MckmoueHnem morsa ObITh
TOJIbKO O0JIe3Hb JoBepuTessl. B 3ToM ciydyae oH «...00JKeH OBbLI 1aTh €My
[3amecTuTes0| mopydeHue co cBoeil neuatbio». CorsacHo Cratyty 1529 rona
BBICTYTJIEHHE B CYyIe Ha OCHOBAHUH (PAIbCU(PHUIIMPOBAHHOTO MOPYUYEHHUS BJIEK-
JIO 32 cOO0N HeAeHCTBUTENBbHOCTD cynebHOro pelieHus. Ecau ke B cyne6GHOM
3aceaHuM BBISICHSJIOChH, UTO OTBETUYMK He MOpydas BeCTH HeJ0 B Cyle 3ame-
CTUTEJI0, a TOT «3TO cjeJsas YMBILJIEHHO U NPOUrpas 4yyxKoe Jeso ...TOrza
CHOBa JIOJKHO COCTOSITbCA cyneOHOe pas3bupaTesbcTBO». EcaM Ha TakoMm
cyneOHOM 3aceJaHud (PakT (pasbcUpUKaUUU MOpydyeHHs ObLI A0Ka3aH, TO
BMHOBHOIO «JIO/DKHO ObIThb HaKa3aHO Kak IMOJAJeNblBaTe/]sl HH 4eM MHBIM, a
TOJNIBKO COXKXKeHHeM Ha koctpe» (apt. 8, pasm. VI).

[Iponosmxenuem apt. 8 siBasieTcss apT. Y, KOTOPBIH HCKAOUAET U3 YUC/IA
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JOBEPEHHBIX JIML] MHOCTPAHLEB: «...HUKAKOH uUy»KeCTpaHel| He MOXeT OBbITb
NPOKYpPaTOpPOM HU Nepej HaMH, roclofapeM, HH B 3eMCKOM CYyJe, HO TOJIbKO
TOT, KTO HMeeT HelBHKUMOCTb B BesnkoM kHskecTBe JIuToBCcKOM». B apr. 8
TEePMHUH «IIPOKypaTOp» He yrnoMHHaeTcsl. Bo3HHKaeT Bompoc, eCcTh JIM pa3Hu-
[[a MeXXIy IOBEPEHHBIMU JIULAMH, O KOTOPBIX FOBOPUT apT. 8, U MPOKYypaTo-
pamu mo apt. 9 Cratyra 1529 roga. B 3akoHonmaTesbcTBe CpelHEBEKOBOMH
EBpomnbl TepMUH «IpoKypaTop» ObL1 A0CTaTOYHO pacrnpocTpaHeHHbIM. [lox
HMM MOHMMaJOCh UMEHHO JJOBEPEHHOE JIML0, KOTOPOMY [0pydyasoch BeleHHe
fesa OfHOH U3 CTOPOH, KOTOpble CYAM/IUCh. B TakoM 3HaueHUM 3TOT TEepPMHUH
ynotpebasiercss u B Cratyte 1529 roma. OnHako Kak cyneOGHas MpaKTHKa,
TaK U cojepxKaHHue apT. 8 MOKa3bIBAIOT, UTO /51 JUTOBCKO-PYCCKOro INpaBa
3TO ellle NOCTATOUYHO HOBOe siBJeHHe. OTCYTCTBYyeT 4eTKs IpaHHULa MexKIy
«3amecTtuTeseM» (apt. 8) u «npokypatopom» (aptT.9). Tonbko npu TiaTesb-
HOM aHa/IM3e YKa3aHHBbIX apTHUKYJOB U CyfeOHBIX [eJ MOXKHO YCMOTPeTb 3Ty
TPaHUlly: ycJyraMHu [1epBOro MoJb30Ba/IUCh POACTBEHHHUKH, OOJbHblE U He-
MOILLIHBIE JIIOJH, YC/JIyraMH BTOPOrO — 3aKUTOYHblEe LIAXTHYM. Takas Heuer-
KOCTb B perJaMeHTalUM IIPaBOBOro cTaTyca MpoKypaTopa He onpejessa U
ero OTBETCTBEHHOCTH 3a NpourpaHHoe aeso. OnHAaKO 3Ta OTBETCTBEHHOCTH
NpOCJ/IeXUBAeTCs B 3alpelleHUHd ObITb MPOKYypaToOpOM JHIY, KOTOPOe He
UMeeT OCeJJIOCTH, TO eCTb 3eMeJsbHbIX BJafeHU# B BequkoM KHsKecTBe
JIUTOBCKOM, U C KOTOPOTO, B C/Iydae NPOUTpHILIA esa, HEUero B3blCKaTh. JTa
HOpPMa M JaeT OCHOBaHME T'OBOPUTH O NPOKYpaToOpe Kak cleluaaucTe, LJs
KOTOPOT0 3aMeCTUTEeJNbCTBO CTaJMO Npodeccueil W ycayru KOTOpPOro CTaju
ONJIAaTHBIMHU, TO €CTb HIET peub 00 aABOKAaTe B COBPEMEHHOM €ro MOHHMAaHHH.
BosblinHeTBO HccenoBaTesiell TUTOBCKO-PYCKOrO MpaBa AONYCKalOT OLIKO-
Ky, KOrjJa OTOXKIECTBJSIOT NPOKypaTopa C aJBOKaTOM [CM., HampuMep:
8,c.51; 9,c. 110—115]. Ha camom e nesie BO BpeMeHa, KOTOPble HUCCJENLY-
I0TCS, TEDMUH «aJBOKaT» HMeJ COBCeM Ipyroe 3HauyeHue. Kak yxe ykasbl-
BaJIOCh, OH CJIOXKHJICS B rOpojax ¢ MaraeOyprckuM MpaBOM M JOCJIOBHO Ile-
peBONHMJICS KaK «BOHT», HAMECTHHK. FIMEHHO B 3TOM 3HaUYeHWH OH U HCIIOJIb-
3oBasicsl B Besukom KHskecTBe JIMTOBCKOM M B ApPYTuUX cTpaHax Esponsl
[10, c. 378].

[Tocsenytoliee pasBuTHE MHCTUTYT CYAeOHOro NpeACcTaBUTEIbCTBA MOJY-
uyn B Cratyrax Besnnkoro kusikectBa JIluToBckoro 1566 u 1588 romos, rae
eMy IMOCBSILIEeHO 3HaYUTeNbHO Ooublle apTHKyJoB: Bo II Craryre — apt. 31—
37 pasn. IV, B Ill Cratyre — apt. 55—61 pasn. VI [11; 12]. B Craryte 1566
rofa 4eTKO pa3rpaHUYMBAIOTCS 3aMeCTHUTEeNb KaK yIOJHOMOYEHHBIH OTBETYH-
Ka ¥ MPOKypaTop Kak agBokaT. CTaTyT yCTaHaB/IHBAET, YTO CTOPOHA U Ipel-
CTaBUTe/b CTOPOHBI pPaBHBI B IpaBax. 1eM JulaM, KOTOpPblE HEIOCTAaTOYHO
OCBEIOMJIEHBI B BONIPOCAX NpaBa, NPeOoCTaBJISETCS MIPaBO MOPYUYUTh BELEHHE
cBoero fesa npoxkyparopy. Cya Ao/KeH AaTb MPOKypaTopa TeM, KTO «...He
OyLy4d B COCTOSIHHM CaM BeCTH [eJO CBOe B CyJle M He yMes MOJIBHUTD,
npokyparopa Tpe6oBaJ; TOra Cyl J0JKeH eMy U3 Bpsiia IpoKypaTopa 1aTh
U TNpHKa3aTb MPOKYpPaTOpPy OT ero UMeHH MOJIBUTb M JIeJI0 ero BeCTH»
(apt. 33). CraTyT Has3blBaeT U APyTHe CJaydau, B KOTOPBIX CYA AOJJKEH ObLI
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NpelOCTaBUTb CTOPOHE NpoKypaTopa. B wacTHocTH, cyn o0s3aH OblLl «...3a
oCKopOJ/ieHHe IOCTOMHCTBA HALIEro IOCMOAAPCKOro ...MPoKypaTopa oOBHHse-
MOH CTOpOHe naTb». Kpome Toro, mpokypaTtop NnpegocTaBJsics TeM, KTO He
MMeJ BO3MOXKHOCTH €ro HaHATb. K TakuM OTHOCHJIHCH CHPOTBI, BAOBbI, KOTO-
pble ocTanuch 0e3 HacJelCcTBa, BCe Te, KTO «...y00:KeCTBOM CBOHUM MPOKYpa-
TOpa UMeTb M CaMM Jesa CBOM 3a HECOCTOSITENBHOCTBIO CBOEH B Cyle BeCTH
He morau» (apT. 33). UTo uHTepecHO, TaK 3TO TO, YTO CYyJH, MPELOCTaBJsIs
THUM KaTeropusiM JIUL MPOKypatopa, o0s3bIBa] €ro «IapoM MOJBUTBY», TO
€CTb NpefocTaB/si OeclaTHble YCJAYTH NMPOKypaTopa TeM, KTO He HMeJ
CpeNCTB IJ/Is HallMa 3alMTHUKA. [IpoKypaTop He HUMes rpaBa OTKa3aThbCs OT
3alMThl TAKOTO JIMLA TOJ YIPO30H 3arpeTa 3aHUMAThbCSl MPENCTaBUTENbCKON
IesITeIbHOCTHIO.

Aprukyn 54 pasn. VI Cratyra 1588 rona paspelnaer npeacTaBUTEIbCTBO
KaK B TPaKJAHCKHX, TaK M B yroJOBHBIX Aenax. CrenyeT OTMETHTh, YTO 3Ta
HOpMa HapyllaeT MPHUHLMI JHYHOH OTBETCTBEHHOCTH, KOTOPBIH MpPOBO3IJa-
maetcs apt. 18 pasn. II atoro ke Craryra: «..KaXIbpli caM 3a CBOe IIpe-
CTYIJIEHWE JOJKEH TepreTb U HAKa3aHHBIM OBITb».

Aprukyn 34 pasn. IV Craryra 1566 roma u aprt. 58 pasn. IV Cratyra
1588 roma OTKpPBIBAIOT ps HOPM, MOCBSILEHHBIX TPEeOOBAHUSIM, KOTOPBIM
JOoJKeH OBl OTBeuaTh MPOKYpaTop. Y HUX MEPEeuUC/sIOTCS ero npodeccuo-
HaJbHble U YeJOBeYeCKHe KayecTBa, ONPee/sIOTCS OCHOBBI aABOKATCKOH
STHKH, OTBETCTBEHHOCTb 3a BeleHHe nena. Kak u apt. 34, apt. 58 3anperun
yjeHaM CyneOHBIX BPSIOB 3aHUMATbCS aBOKATCKOH HesiTebHOCTBIO B CBOUX
cyneOHBIX ye31ax, YTOYHHB, UTO B APYTHUX CydaX OHH MOTYT BBICTYNaTb Kak
npokypatopsl. [Ipokypatopamu He MOT/IM OBITH «CYIbsl, MOACYLOK H MHCApPh,
Tak U Te, KTO TOJNbKO AYXOBHble HMeHUS nep:KaT» (apt. 34). JlyxoBHble Julla
ObITb IPOKYPATOpPaMH TaKxKe He MOTIJIH, & TOJIBKO MO CBOEMY COOCTBEHHOMY
JeJly Ka)KIOMYy U3 HUX pa3pelleHo OymeT B cyle oTBeuyaThb» (apt. 58). Ompe-
IeNsiIUCh U MOpajbHble KadecTBa NpokypaTopa. M3 nokymeHTOB cymeOHON
MPaKTHKH TOTO BPEMEHH BHJHO, YTO TPOKYypaTOpPaMH He MOIJIH OBITh JIIOAH
HEOCMOTPHUTEJIBHOTO TMOBEAEHHSs, JHLA, KOTOpble OBLIM MOHMaHbl Ha MecTe
MPEeCTyNJIEHNs], UM 3aNHMCaHHble B KHUrax «3J0JeHCKUX MOBOJAHUN», HIH
TJIaTHJIH paHblie Korga-mubo 3a «3/0AeHCTBO», WU OTKYNAJHCh OT Ka3HH.
OHM nOo/KHBI OBITH «HE BOPBI, He TJIYTHI, He SIO€THUKH, HA KOPBICTOBHHU-
Ku» [2, c. 53].

Haunnas ¢ Hopm Craryra 1529 rona, nonHomouust mpoKyparTopa yTBepXK-
JaJUCh Ha CyneOHOM 3aceJaHMH NPU 0053aTeNbHOM MPUCYTCTBHHM Ha HeM
OTBETYHKA, KOTOPBIH YCTHO [OJI)KE€H OBblM MOATBEPAHUTH, YTO OH IepenaeT
BeJleHHe CBOEro jeJsa npoxkyparopy. [TosHoMouns npokypaTtopa MOrJIH yTBep-
JKIATh TaKKe «B KaHLEJSpUM HalleH, rocrnoJapcKoi, WJIH Tepel BPSIOM
3eMCKHM M I'DOJCKHM, U C TOTO Bpsida BBINHCKA M3 KHHUT JOJDKHA B35Ta OBITh
U ee MOTOM IPOKYpaTopy CBOeMY HaTh, U 32 TaKHUM BPSIOBHUM CBHJETE/Ib-
CTBOM MOTYT OBbITb MPOKYpaTOpaMH W Heocelble Jwoau» (apt. 56 pasm. IV
Cratyrta 1588 rona). B ciyuae ke 60/1e3HM OTBETUHKA U €0 HEBO3MOXKHOCTH
JIMYHO 3aCBUJETEJNBbCTBOBATh B Cyle IOJHOMOYHS MPOKypaTopa MOCJAeIHHH
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noJiydas nopyuyutesnbHoe nucbMo. MX nmpenoctaB/siiv Kak rocyfdapCcTBeHHbIe
opranbl (Hanpumep, Ilane-Pana), tak u ¢usnueckue Jjuua.

Ha cyne6HoM 3acenanuu npokypaTtop oObsBJ/SI, UTO €My IIOPYYEHO BECTHU
ube-TO J1eJI0, U MpeIbsB/IsAJ] NOPYUYUTESbHOE MUCbMO, KOTOPOE AaBajo MpaBo
Ha BBICTYIJIEHHE B CyJle: €OT FOCIOAMHA MOJKOMOporo cras rocnoaut HOpui
CupyTeBHY U HanepBeH IoOKasas JHUCT ero IMOf [edaTbio ero, B KOTOPOM
NULIeT FOCIHOAUH MOAKOMOPBIH, JaBas eMy MOL| 3yNOJHYIO CTaTh 3a ceOs B
npaBe M OTKasblBaTH»; «A caM Bjaageika Mocudp nepen HaMM OYEBUCTE He
CTOSJI, a peuyb CBOIO MOPyuyusa oT cebs MOJBUTb NUcaplo HauleMmy FBaiike
Comneze» [13, Ne 94, 64].

Ocopm/ieHre MOPYUYUTENBHOIO MUCbMA JOJKHO OBbLIO OTBeuaTh Olpeje-
JeHHbIM TpeGoBaHusaM. [lopyuuTesnbHble MUCbMa BbIIABANUCh «C IEYATbIO U
C TOAIKCHIO PYKH CcBOel cobeTBeHHOH» (apT. 56). Hecob.monenue dpopmel mu-
1IaJi0 TIOpy4YUTeNbHOE MHUCbMO OpUAHYeckKoil cunbl. B kHure Kpemeneukoro
3eMcKoro cyna ot 13 siuBaps 1571 r. uMmeeTcs 3amucbh 00 0CBOOOXKIEHUH OT
sIBKU B cyl KHf3s KoHcranTuHa BuiuneBeuxoro B gmese ¢ naHamu YesraH-
CKUMHU uYepe3 HelpaBOMOYHE YIIOJHOMOUEHHOro rocrnoxu Yejaranckoit [14].

Hapyuenne npokypatopoMm cBoux 06si3aHHOCTel (HelpaBUJbHOE BeldeHHe
fesa, U3MeHa UHTepecaM CTOPOHBI, KOTOpasi HaHUMaJla ero U ToMy Mofo6Hoe)
CYpPOBO KapasocCh: «...TaKUH, €CJU eCTb LIISAXTHY, YeCTb TepsieT, a He LISX-
THY — XKHU3Hb TepsieT» (apt. 35 pasn. IV Craryra 1566 roma). Craryr 1588
rofa yCH/IUJ HaKasaHue AJisl IPOKYPaTOPOB-IIISXTHUEH — OHHU TaKxKe Kapa-
Juch cMepThio (apT. 59 pasn. VI). [Tognesnka BbllLIeynOMSIHYTBIX TOPYYUTEb-
HBIX MTUCEM TaKXKe Kapa/jacb CMepPTbIO: «...eCJU Obl KTO-HUOYAb, IPeAIounTast
KOMY-TO BpeJl HaHeCTH, U NPOKypaTOp 3TO COBEPLIW/] U MHUCbMa OT HEro ¢
nevaTbio ero nMpousBes [nonpaboTal|, a Toro 66l eMy CTOpPOHA He MopyuyaJga,
U yepe3 TO YTO-TO MOTepsia...TOT NPOKypaTop, KTO Obl TO COBEPLUUJ, HUKAK
WHaue, TOJbKO CMepPThIO NOJIKeH ObITh HakazyeMm» (apt. 36 pasn. IV Craryra
1566 rona).

CropoHa Mor/a 0TKa3aTbCs OT YCJayr cyneGHOro NnpeacTaBUTeNs U
3aMEHHTb ero IPyTHM Ha J1000H cTaauu npouecca: «A KTo Obl TOXKe, CTOS
nepej CyfoM, XOTeJs YCTPaHUTb IPOKypaTopa U caM [eJO CBOI BeCTH, /M
APYroMy INPOKYypaTOpy [eJs0 CBOI MOPYYHUTb; TO eMy cBOOOAHO OynmeT»
(apt. 36 pasn. IV Craryra 1566 rona).

B pesysbTate 3/10ynoTpeb/eHHH NPOKYPaTOPOB CBOMMH I1OJHOMOYMSIMH,
cocsioBUs cefiMa mpocuau ['ocromapsi ynpasaHHTb 3TOT HHCTUTYT B CyIax
Benukoro kusixkectsa Jlutockoro. Ilo saToét mpocwbe ['ocrnomapb oTBeTwd,
4TO NpHUBJIEUEHHE NPOKypaTtopa K cyneOHOMY pa3bupaTesnbCcTBY — [esO0 ya-
CTHOe U 106pOBOJIbHOE, U €C/IM HUKTO He OyleT HaHUMaTb [IPOKYypPaTOpOB, TO
3TOT HHCTHTYT HCYe3HeT cam coboil [15, c. 347].

CienoBaTe/bHO, IPUXOAUM K BBIBOJY, YTO HEB3Mpasi Ha OIpe/eseHHble
He0OCTATKH, HHCTUTYT CyHeOHOro MpeacTaBUTE/bCTBA KPENKO YKOPeHUJCS
B Cy1eOHOM Mpoliecce U CTal 00513aTe/NbHbIM (DAKTOPOM IE€MOKPATHU3aALUHU CY-
nebHOM cucTeMbl Ha ykpauHckux 3emssx B XIV—XVI BB., koTopelil B utore
npuBes K 00pa30BaHUIO MHCTUTYTa aABOKATYpHI.
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AHoTauisa

ApakeasH M.P. Po3BUTOK iHCTUTYTYy CyaoBOro npeacraBHuurBa y Beaukomy
KHf3iBcTBi JluToBcbkomy. — CratTs.

CrarTsl mpucBsiueHa npobJeMi CTAaHOBJIEHHSI Ta PO3BUTKY iHCTHTYTY CYAOBOrO NpPeNCTaB-
HUUTBAa Y Bennkomy kHsi3iBcTBi JIMTOBCBHKOMY, CK/JIALOBHMH YaCTHHAMH SIKOTO OYJH VK-
paiHChKi 3eMui. Po3ryisinaroTbesi MOBHOBAXKEHHSI CYLOBOTO INpeACTaBHHKA, HOro 060B’SI3KH,
BHUMOTH [0 0CO0OH, siKa 3afimMana Lo mnocany. Bu3HauaeTbcsi Micue CyIOBOrO MpencTaBHUKA Y
CYLOBOMY MpoLeci.

Karouosi caosa: IHCTUTYT CyIOBOTO NMPENCTABHHULTBA, CyNOBE MPEACTABHULITBO, CYyTOBHH
NpeaCTaBHUK, NpoKypaTop, aaBokaT, Cratytu Besnukoro kHssiBcTBa JIMTOBCBHKOrO, CynoBHI
npoLec.
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Summary

Arakelyan M. R. Development of Institute of Judicial Representation in the
Grand Duchy of Lithuania. — Article.

The article is devoted to the problem of becoming and development of institute of
judicial representation on Ukrainian lands of the Grand Duchy of Lithuania. Plenary
powers of judicial representative, his duties, are examined, requirement to the person,
which held this position. The position of judicial representative in a trial is determined.

Keywords: Institute of judicial representation, judicial representation, the judicial
representative, the public prosecutor, the lawyer, Statutes of the Grand Duchy of
Lithuania, trial.



