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KOHCTUTYLLINHO-MPABOBA CBOBOJA JIIOJAUHU
K META CYYACHOIO KOHCTHUTYLLIOHAJI3MY

JllogvHa y MOKTPHHI Ta MpaKTHULi KOHCTUTYLIOHa/Ni3My MOCigae MpoBigHe
micue. bo mogMHa — Le eHepreTHYHUH LEHTP NMapajurMM KOHCTUTYLiOHa-
JIi3My, TOJIOBHUH LIHHICHUH OPi€HTHUP HOr0 MOAAJBLIOIO PO3BUTKY, IHAMKATOP
nepeBipKH Ha MOXKJMBICTb peaJizalil KOHCTUTYUilHOI Teopii, imeoJorii i
NPAaKTUKH, a BU3HAHHA, 3a0e3le4eHHs Ta 3aXUCT KOHCTUTYLIHHO-IPaBOBOI
cBoOOaH, I BUpaXKEHHS B [IPaBax Ta 3aKOHHUX {HTepecax JIIOJUHU € NPAKTUU-
HO KiHLEBOIO MeTOl0 (PYHKLIOHYBaHHSI CHUCTEMH KOHCTUTYLIOHa/i3My.

KoHuenuis cBo60onu € OOHi€ 3 KJOYOBUX Yy KOHLENTyaJsbHiH NMapagurmi
Cy4acHOTo KOHCTHUTYILioHasi3aMy. CBoGona K CTaH OCOOUCTOCTI B CYCITiJIbCT-
Bi — lle 0JlHa 3 HaUBaXKJMUBILIUX Ta OUCKYCiHHUX MpobJeM y MpaBoBill HayLi.
Bonnouac us npo6/eMa € 06’eKTOM Ta NpeaMeTOM AOCJiIKeHHS (isocodii.
Cpobona 3aBxAM Hajerkasla A0 BHUIIMX COL{aJbHUX Ta MOJITHKO-NPaBOBUX
uiHHocTeHd. Tak, icHye Touka 30Dy, 3rigHO 3 SIKOWO «IiHCHa, CIPaBXHS AEeMO-
KparTiss — Le IeMOKpaTisi pO3BUTKY, A€ BCi MeXaHi3MHU Aep2KaBHOI'O PeryJiio-
BaHH$, TPOMAaASHCBKOTO CYCHiJIbCTBA i NMPUBATHOI iHiLliaTUBH BiANOBiAAOTH
neMoKpaTHyHuM winHocTsiM» [19, c. 101]. Ilpu ubomy Bu3HaAueHHS HeMOKpa-
THUYHUX LIHHOCTEH coLiyMy HaOyBae 'HOCEOJIOTIUHOrO 3HAYeHHS [/l PO3KPUT-
TS CyTHOCTi cBOOOIM JIIOAMHU SIK LIHHOCTi Cy4acHOro yKpaiHCbKOro KOHCTH-
tyuionaniamy. Tak, y npausx mucauteniB munysaoro (I[lnatona, Apictorens,
H. Makiasesni, I>x. Jlokka, ineosorie HoBoro i HoBiTHboro gacy) moxxHa
3HAWTH 3rafiKy Npo TPU HAWBaXK/MBIili LIHHOCTI MOJITUYHO OPraHi30BaHOIoO
CycHisibcTBa, 6e3 SKUX HeMOXKJIHMBO NOCATTH COLiajJbHOI CIpaBedJUBOCTI Ta
ctabinbHOCTi, — Le cBoOona, PiBHICTb i BJACHICTB.

Taxkum umHOM, rpyHTYyIOUMCH Ha icTopii Ta Teopii meMokparii, MOXKHa BHU-
LIMUTH TPpH il MOCTyJaTH, 3HAUYYLLi A/ CY4YaCHOrO KOHCTHUTYLIiOHaMi3My i
HABKOJIO SIKMX, B Till uM iHWIiA Mipi, oOepTalTbcs BCi KOHLeENTyasbHi inei i
JNOKTPHHH, a caMme: cBoOOa, PiBHICTD i BJaAa, L0 BUPaKae BOJKO OiNbLIOCTI
(HapomoBnanas). OpHak uwi «BiYHI LiHHOCTi» B Ppi3Hi icTOpUuHi emnoxw,
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B Pi3HUX JepxKaBax, B Pi3HUX yMOBax HaOyBalOTb Pi3HOTO 3HAYEHHsI, TOOTO iX
3MICT MpeACTaBJSETbCSI He CTaTUYHUM, a CXUJIBbHUM [0 NMEPMaHEHTHUX 3MiH
NiaJIeKTUYHOTO XapakTepy, BIANOBIIHUX PO3BUTKY KOHCTHTYLIOHAJi3MY.

I3 BKasaHux kaTeropiéi Ha#6inbllIO Mipol0 BUMarae CBO€i KOHKpeTH3aLllil
3 IOPUIUYHOI TOUKH 30pYy «CBOOOAA», OCKIJIbKH Lie 3aro3udyeHa pPHUCIPYIeH-
uieto (inocodcbka Karteropis i, KpiM TOro, came BOHa HalOJUK4Ya [0 IOpHU-
auuHux ikuif. Tum Ginbie, wo IlnaToH, mipkylouu npo cBobopy $IK MpoO
«0Jlaro JeMOKparil i 0 4oro BOHa HEHAaCUTHO [Ipar”e», 3acTepiras, L0 «came
ue (HaamipHa cBoboma. — A. K.) ii i1 3pyiiHye». «Amxe HagmipHa cBOOO-
na, — MipkyBaB (inocod, — MabyTb, i 415 OKpeMoi JIIOAUHY, i IJIs OepKaBU
00epTaeTbCs He Ha UIO iHIIe, $IK HAa HaaMipHe pabCTBO», «iHaKlle KaxKyuH,
3 Kpa#Hboi CBOOOAM BUHHKae Haubinblie i Ha#morime paderso» [17, c. 92—
93]. Ilpore cBoGonma pazoMm 3 piBHICTIO i BJamol Mae Oe3nepeuHy LiHHICTb
K aias ocobu, Tak i nast cycninbeTBa. CBoGoma OiJbLIOK Mipoio, HiXK iHILI
JNeMOKpaTH4Hi LiHHOCTi, moTpebye 3aXUCTy, OCKiJbKH uepe3 00’e€KTHBHI Ta
cy6’eKTUBHI UMHHUKU TOHAJ yCe CXUJbHA O TMOCSTaHb.

[Ipo cBobGomy §IK couiafbHy LiHHICTb MipKyBaJsd Kpallli yMH J0ACTBa. Tak,
y TBOPAX €OTLS KJIACOBOIO KOMIIPOMiCY», BUIATHOIO AHIVIIHCBKOTO MUCJIUTEJIS
JIx. JIokka po3KpUBalOTbCS MUTAHHS PO CYTHICTH i CTymneHi cBoOoaH (HeCBO-
6onu) JoauHU. ¥ «JlBox TpakTatax npo npasJiHHS» JIOKK po3pisHsie «Ipu-
poiHy cBOOOMLY JIIONUHU», SIKa TOJSirae B TOMYy, «11106 He OYTH HiuMM 3B’si3a-
HHUM, OKPIM 3aKOHY NPUPOAM», i «CBOOOLY JIIOAUHU B CYCIIJbCTBi», 30KpeMa
«cBobony Jofedl B yMOBax iCHyBaHHSI CUCTeMHU MPaBJiHHS», fIKa IOJSrae B
TOMY, <1100 KHUTH BiAMOBIIHO 0 MOCTiHHOr0 3aKOHY, CHiJbHOTO JJIsT KOXKHOIO
B LIbOMY CYCIiJIbCTBi i BCTAHOBJIEHOTO 33aKOHOJABUOI BJIALOK, CTBOPEHOIO B
HbOMY; 1le — cBoOO/a CJiAyBaTH MOEMY BJacHOMY OaKaHHIO y BCiX BUMal-
Kax, KOJIM LbOro He 3a00pOHSI€ 3aKOH, i He OYTU 3a/1e2KHUM BiJ HEMOCTiHHOI,
HeBU3HaYeHOi, HeBimoMoi caMoBinbHOI BoJIi iHIIO somguHu» [12, c. 191].

Ananisyloun HaBeneHi JibepanbHi imei, aHraificeku#l moJiTosOT
B. T'punni¢ y cBoift po6oti «bpurancbka noJsituuHa Tpaauuis» pe3oMyBas,
o B npausx JIokka «MH 3HaXOOUMO BHUMOTM CBOOOAM i HELOTOPKAHHOCTI
ocobOu», IMpHU LbOMY IepLIOPSAHe 3HAUEHHS Mae cBoOOAAa OKpeMoi JIIAUHU
SIK CaMOCTiHHOI PO3yMHOI iCTOTH, He3asexHoi i piBHOI cepen cobi noaiOHUX
ONUHULI yTBOpeHHS i couianbHo-mosiTHyHOI nii [3, ¢. 16]. Kpim Toro, Hesa-
nepeyHolo TMO3UTHBHOIO sKicTio BueHHs1 JIoKka € 3B’s30K Mixk cB060I010,
BJIAJI0I0 [ep>KaBU i 3aKOHOM, SIKMH 4iTKO MpOCTexXyeTbcs. 30Kpema, cBoOO-
na, 3a Jlokkom, mae mexi. [To-nepiue, noavHa NinkopsieThcs 3aKOHOAABYIH
BJIalli, «sIKa BCTAHOBJIEHA 32 3r0JI0I0 B IeprKaBi» (Lell BUCHOBOK I'DYHTYETb-
cs Ha Tesi: «cBobona JIIOAUHU B CYCHIJbCTBi MOJISITa€ B TOMY, 110 BOHa He
NiIKOPSE€TbCA KOAHIM iHINIM 3aKOHOAABYiH Bsani, OKpiM Ti€l, siKa BCTAHOB-
JIeHa 3a 3r0/l010 B JIeprKaBi»), a TaKoXK cB00OO0Ja 0OMeXKeHa paMKaMH 3aKOHY
(«cBoboma caimyBaTH MOEMY BJlaCHOMY Oa)XaHHIO Yy BCiX BUIMAOKax, KOJH
uboro He 3abopoHsie 3akoH») [12,c. 191]. ¥ uili iHTepnperauii npuHUKI
cB0OOIHU CTOCYeThCsl Oe3nocepeiHbO 0COOU Ta MOJArae y BiACYyTHOCTI 3a00-
POH, MpPSMO He BCTAHOBJIEHUX 3aKOHOM.
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BoaHnouac, TpakTytoud cBOOOLY JIIOAMHU 3 IOPUIUKO-IIPABOBOI TOYKU 30PY,
y KOHTEKCTi KOHCTUTYLIiOHaJi3My, NPUHLUMUIOBOIO0 3HaueHHs1 HaOyBae po3-
KPUTTS KOHLIENTY CBOOOAM 4epe3 BU3HAYEHHS ii CHiBBiIHOLIEHHS He TiIbKU
3 3aKOHOM, ajie ¥ 3 MpaBoOM. 3B’S30K CBOOOIM Ta NpaBa 3HAHILOB CBOE 00-
IDYHTYBaHHA Yy IMpalfiX KJA4aCUKiB NpaBoBoi AyMKH. Tak, 3a [eresewm,
«MiArPYHTS NpaBa — L€ 3arajoM AYXOBHe, a HOro HaubOJuxKuye Micue U
BUCXi/lHA TOYKa — 1le BOJIsI, sIKa BiJibHA; TUM-TO ii cyOCTaHIil0 i BU3HAUEHHS
CTaHOBUTb cB0OOONA; cUCTEMa MpaBa — Lie LapcTBO 3AilicCHeHOi cBOOOAH, CBIT
nyxa, MOPOIKeHWH HHUM CaMuUM, MOBOHW Apyroioo Hatypoio» [2,c.24]|. Taxum
YMHOM, 3[iiCHeHHs1 cBOOOAM BinOyBaeTbCsl y CHUCTeMi MpaBa, a cBoboma €
cyOCcTaHIi€l0 BOJi: «amxKe cBoboma — lie Take caMe BU3HAYEHHS BOJi, SIK
Bara — OCHOBHe BH3HaueHHs Tijna» [2, c. 24|. IlpaBo y rereniBcbkift ¢iso-
co(ii BU3HAYaeTbCs Uepe3 «BiJbHY BOJIO». «¥Y TOMy, 110 OyTTS B3araiai —
ue OyTTs BiJBHOI BOJI, — BHU3Hauyae (inocod, — sKpas i moJsrae npaso.
Taxkum umnHoM, mpaBo — Le B3araJsi cBobona y Qopmi imei» [2, c. 43].

PosBuBaB ifero 1010 B3aeMo3aleXKHOCTI cBOOOAM Ta IpaBa NpeACTaBHUK
icropuunoi wkosu npasa I.®. Ilyxra, skuil 06IpyHTOBYBaB BUXiIHUH Te3HC:
«OCHOBHE TNOHATTSA NpaBa € cBoOoAa». 3a HOro IyMKOW, caMe «B CHJY CBO-
6onu JofMHA — Cy0 eKT npasa. [i cBoGoma e dynnament npasa, Bci 1opy-
IWYHI BilHOLIEHHS BUTiKalTh i3 Hei» [l, c.279]. T. ®. Ilyxra Ttakox, siK #
[erenb, cniBBimHOCHB cBOOOAY 3 BoJsieo. 30KpeMa, BiH MiAKpec/ioBaB, LIO
«JIIOAMHA TOMY Cy0’€KT TpaBa, L0 il HaJeXUTb... MOXKJMUBICTh CaMOBH3HA-
YeHHs, 110 BOHA Mae€ BOJ0». BoxgHouac B 0OIpYHTYBaHHI IpaBa «MOXKJIUBICTIO
BOJi» BinoOpakeHUH U Takui MPUHLMI NpaBa sIK NpUHLMN piBHOCTI: «IIpaBo
€ BU3HaHHS cBOOOAM, L0 PiBHOMIPDHO Ha/Ie’KUTh BCIM JIOAAM SK CyO’eKTam
BoJii» [1, ¢.279]. CyvacHi OOCHiTHUKHM TaKOXK HaroJolIylOTbh Ha (hyHIAMEH-
TaJbHOMY 3B’SI3Ky IpaBa Ta cBoboau ocoductocti: «KinleBow MeTowo npasa
SIK COLiaJIbHOrO iHCTUTYTY € 3a0e3ledyeHHs CBOOOAM KOXKHOIO Ta YMOB MJIS
po3BUTKY ocobuctocti» [9, c. 98—99].

Taxkum yuHOM, cBOOOMA JIIOAMHHU Y CYCHiJbCTBI Mae 6e3rnocepeiHbo BigoO-
paxkeHH$1 y npaBi. BoHa 3aTBepaKyeTbCs, YTIMIOETbCS Ta peasi3yeThCsl yepes
paso.

Y cyyacHill KOHCTHUTYUiHHO-IPaBOBill HaylLi DOCAITHUKH HaHuacTille BH-
3Ha4aloTb CBOOOMY JIIOJUHHU 4yepe3 ii CHiBBiAHOLIEHHS 3 00 €KTUBHUM MPABOM.
Tak, A. IO. OniiiHuK po3pi3Hsie MOHATTS cyO’ eKTHUBHA CcBOGOAA Ta KOHCTUTY-
uifina cy6’ekTuBHa cBobona. ITopiBHSIHO-paBOBUH aHaJ/i3 LIMX KOHLENTIB
J03BOJIsIE 3pOOUTH BUCHOBOK, L0 BOHHU CIiBBIIHOCATbCS fIK LiJe Ta YacTHUHA.
Tak i cy6’ekTuBHa cBoOOmA, i KOHCTUTyLilHA cy6’eKTHBHa cBob6oma —
0o0UBiI 03HAYAIOTh «OPUAWYHI MOXKJHBOCT{» 0COOU 3 Ti€l0 pi3HULEID, LIO B
NeplioMy BUMAAKy BOHU (IOPUAMYHI MOXKJIMBOCTI) «3aKpileHi 00’ €KTUBHUM
npaBoM» y LiJIOMYy, a B APYTOMYy — BOHH 3akpillJleHi Hopmamu Oesnocepen-
HbO KOHCTHUTYyLilHOro npasa. Kpim Toro, poskpuBarouu MOHSTTS KOHCTHUTY-
LiliHOI cy®’eKTUBHOI CBOOOAHM, MiAKPECI0ETHCS, 110 Ui IOPUAUYHI MOKJIUBOCTI
«3[IMCHIOIOTbCS JIIOAUHOKW 0e3 BTPy4aHHSl B Ipolec iX peaJsizauii 3 60Ky
nepxaBu, ii opraHiB i mocamoBux ocib, o6’eiHaHb TpoMajsiH, POMajH,
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OpraHiB, MOCANOBUX i cayKO0BUX 0CiO MiCLIEBOrO CaMOBPSIAYBaHHS Ta rapaH-
TyloTbes HuMu» [15, ¢. 71].

Ortxe cy6’ekTHBHa cBOOONA Ta KOHCTUTYLiHHA cy0’eKTHBHA cBoOOnA MpH-
MyCKalOTh MEBHI MeXi MOBEiHKH JIIOJWHHU, KA MA€ TiMIbKU Ti MOXKJHUBOCTI, 110
«3aKpinseHi» 06’eKTUBHUM (Ta, 30KpeMa, KOHCTUTYLilHUM) paBoM. beanoce-
penHbo 3 00’€KTMBHUM IPaBOM (y TOMY YHCJi KOHCTUTYLIHHHUM MpPaBOM) Je-
TepMiHOBaHa cB0OOOAA JIOAMHU $IK LiHHICTh Ta MeTa KOHCTHUTYLiOHaJi3My.
3BiACH MOXKJ/JIMBUM € i BU3HAUeHHSI SIK KOHCTUTYLIHHO-TPaBOBOI CBOOOMM.

KoncruryuifiHo-npasoBa cBobona — Le cBoOOAA B MeXKax, OKpeCJeHHX
NIPaBOM i OCHOBAHOIO Ha HbOMY KOHCTUTYLi€l0 IepKaBU. ¥ CydaCHOMY KOH-
CTUTYLiOHAJ/i3Mi CBOOOIA Mae KOHCTUTYLIHHO-IpaBOBi MexXi. SIK cripaBennBO
koHcTatye M. II. Opsix, mpaBo akymyJioe couliaJbHUU AOCBil CIiJKyBaHHS
JIIOJIeH, peryJiloe, Koperye B3aeMOBITHOCHHH JofeH y cycminbeTBi. [IpaBo
3abeasneuye, i Le € 0COOJUBO BAXKJIUBUM [JIS1 TOP2KECTBA KOHCTUTYLIOHAJI3-
MY, He TiJIbKH «CcBOOOAy OJs» — I/ aKTUBHOI AiIBHOCTI, AiOBOr0o camo-
BUpaXKeHHSI 0COOUCTOCTI, aje i «cBobony Bif» — BiL oOMeXKeHb Ta BTpPy4aH-
HS B >KUTTEMiSJIbHICTL ocobucrtocti [16, c. 98].

Buxonsuu 3 Teopii Ta NPaKTHKM KOHCTUTYLiOHa/Ni3My, AOKTPUHA/JIBHOTO
3HaueHHsl HaO0yBae KOHLENT KOHCTHUTYLIHHO-PaBOBOi CBOOOAM JIIOAMHH, SIKA
BU3HAUae He MexXi MOBeAiHKHU, TOOTO POOUTH TiJbKM Te, L0 NependayeHo
(3axpinyeHo) 06’eKTHBHUM IIPaBOM, a MexKi CBOOOAHM, sIKa OKpecJieHa MpaBo-
BUMHM HOPMaMHU Ta sIKa iCHye He3aJieXKHO BiJ TOTO, 3aKOHOIABYO 3aKpiljeHa
BoHa uM Hi. Tomy cayuiHoo ysiBaseTbes aymka A. M. Kosomisi, 1110 KOHCTH-
TyuifiHa cBobona JIIOAMHA — Le iI MOXKJUBICTb HiiTM B MeXaX YMHHOIO 3a-
KOHOIAaBCTBa 3a BJacHUM poscyznoM [18, c. 200]. BonHoyac y nemokpaTHuHO-
MY, PaBOBOMY, KOHCTUTYLIHHO OpPraHi30BaHOMY CYCIiJIbCTBI Mexi cBoOOAU
aii aronuHu MaroTb OyTH BudHaueHi Konctutyuieto — OcHOBHUM 3aKOHOM
JepKaBU Ta KOHCTUTYLIHHUM 3aKOHOIABCTBOM.

CBofOojaa JI0OOIUHY B KOHTEKCTi CyyaCHOr0 KOHCTUTYLiOHAMi3My — 1i& KOH-
CTUTYLiHHO-IpaBoBa cB0o6OAA, U iHLIOI CBOOOAU B CUCTEMi Cy4YaCHOTO KOHCTH-
TyuioHa/nisMy OYTH He MOXKe NpH Ail NPUHLHUIIB: «I03BOJIEHO BCe, L0 He
3a00pOHEHO 3aKOHOM» Ta «cBoOoda OnHiel JIOAMHHM OOMeKeHa CBOOOMLOIO
inwoi moguHn». CyTHICTH Ta CHUCTeEMa KOHCTHUTYLIOHAJi3My BCTAHOBJIOIOTb
XapakTep i Mipy B3aeMOBiIHOCHH IyO./1i4HOI BJAAH i JIOAUHH, 3a0e3Nedyodn
THUM CaMuM [AJfl JIOOWHH KOHCTHTYLIHHO-IpaBoBy cBOOONY $IK BiJHOCHHHU
«[IPOHUKAKYUX» MOXKJ/IMBOCTEH TIpaBa | «IPaBOBIJIBHOIO MPOCTOPY»
[16, c. 92—94]|, a nna ny6.i4HOi Blagy — NPaBOBUH MPOCTip, BUXiA 32 Mexi
SKOrO O3Hayae HeNpaBOMipHe BTPYydYaHHS MyOJIi4HOI BJAAU B KUTTEMI-
SJIbHICTD JIIOJMHH.

KoHcTutyuifino-npaBoBa cBo0OOna Ha/NeXHUTh JIOAWHI i He 3a/eXUTb Bif
neprkKaBH, fgKa, 06MexXyouu (caMooOMeXKYyIuH) CBOIO BJIady, BU3HAuae Ta
KOHCTUTYLIHHO 3aKpiIlJIloe MeKi HEeBTPyYaHHS y cdepy iHAUBiAyasbHOI CBO-
6001 JIIOIUHHU.

KoncrturyuiliHo-npaBoBa cBoboia JIOOUHU SIK MeTa KOHCTUTYLIOHa/li3My
BUPAXKAETbCA B iCHYyBaHHi cdepu iHAUBiAyasbHOI CBOOOAM Bil OyAb-IKHX
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HEernpaBOBUX (HEKOHCTUTYLiIHHUX) oOMexKeHb Ta BTpyuaHHs. Kpim Toro, koH-
CTUTYLIHHO-IpaBoBa cBoOOAA JMIOAUHHU 3abe3neuye cBoOoAy iHOUBIA (iHAUBI-
noyanbHy cBOOOMLY) 100 aKTHUBHOI Mii, caMoOBHpaKeHHS 0COOUCTOCTi, TOOTO
MOKJ/IMBOCTI iHAMBiAyasbHOro BHOOPY BapiaHTa MOBEIiHKH.

Takum uuHOM, iHOMBigyanbHa cBoOOma — Lie peajbHO iCHylOua He3a-
JIEXKHICTh Bifl HEMPaBOBOTO (HEKOHCTUTYLIHHOr0) BTPY4YaHHS AeprKaBU Ta
iHIIKMX coljafMbHUX CYO’eKTiB (SIK 3a3HauaeTbCs B MpaBoOBill JiTeparypi, oa-
Hi€l0 3 peaJsifi CyyacHOro »KMTTS BHUCTYIA€ I0SBa HOBUX LEHTPIB BJalH,
TakUX K acouiauii pi3HOMJaHOBOro xapakTepy, MOJiTHUHI mapTii, npod-
CIIJIKM, KOpHopauii TOLlo, a Le 03Hauyae, L0 iHAMBIA Telep 3a3Hae TUCKY U
BiIuy»KeHHS He Jullie 3 OOKY nepKaBHoro anapary [7, c. 137]) y cdepy iHmu-
BillyaJIbHOI »KUTTENiSIIbHOCTI JIIOAUHHU, MOXKJHUBICTb iHAMBiAyaJbHOTO BUOOPY
BapiaHTa PaBOBOi NMOBEAIHKK Ta HOr0 3[iHCHEHHS B OCOOMCTHX UM KOpPIIOpa-
TUBHHUX, KOJIEKTHUBHHUX, {HIIMX COLiaJbHUX iHTepecax.

KonctutyuiiHo-npaBosa cBo6oja JIIOAUHHU, 3MICT SIKOI BHUPaXKAaE€TbCS B
innuBigyanbHid cBoOoni, Yy Teopii Ta NPaKTULi KOHCTUTYLiOHA/Ii3My O3Ha4yae
BiICYTHICTb CBaBiJIbHOI'O A€PKABHOIO BTPYy4YaHHS y cdepy iHAMBILyaJbHOI
JKUTTEAII/IBHOCTI 0cOOU. ¥ 3B’513Ky 3 LIUM HaOYBalOTb MPUHLMIIOBOIO 3HAUeH-
HSl B32EMOBiIHOCHHH, 1110 CKJIAJAIOThCS MiXK HepxkKaBoi Ta naoauHow. [Ipo-
O/1eMa B3a€MOBIIHOCHH MiX Aep2KaBOI0 Ta JIIAMHOK HE BTPAayae CBOEI aKTy-
aJbHOCTI MpOTAroM Bciei icTopii /oacTBa. B icTopuuHOMY pPO3BUTKY MinXoniB
10 uiei mpo6/eMH MOXKJ/IHMBO BiIOKPEMHUTH CHCTEMOLEHTPUCTCbKUH Ta Iepco-
HOLIEHTPUCTCbKUI HanpsiMKu. [lepcoHoleHTpU3M BH3HAYae JIOAMHY SIK Hai-
BUILY TOYKY Ta «MipUJO BCiX peuei», a B CUCTEMOLIEHTPUCTCbKOMY (coLio-
LEHTPUCTCbKOMY) MiAXOMi JIIOAWHA YK 30BCIM BifCYTHS, UM PO3IVISAAETHCS 5K
LI0Ch AONOMiXKHe, siKe B 3MO03i NpPUHeCTH OiJblly Y MEHLIY KOPUCTb JIMLIE
I/l NOCSATHEHHSI SIKHXCb HamnocoOHUCTicHUX uine# [14, c. 9], — npu ubomy
nigxonai mepxkaBa moMiHye Haja ocobuctictio [22, c. 102]. 3Biacu BUHHKaE
BaXK/MBe NMUTAHHS ILIOAO NPiOpPUTETY IpaB JIOAUHHU Nepel AepKaBOK UYU
HaBNnaku. B Hayli icHyIOTb pPi3sHOMaHITHI TOYKM 30Dy Ha w0 nmpob.emy. Tak,
[. [ JIykamyk minkpecJsioe, 110 «3HAaUeHHS BU3HAHHS MPaB JIOAWHU BULIOIO
LiHHICTIO 0COOJMBO OYEBUAHO 3 ypaxXyBaHHSIM 3arajbHOI 3aKOHOMipHOCTI:
iHTepecu mepxKaBH y Til Mipi, B fIKil BOHM NpPEICTABJAITb iHTEpeCH Cy-
CMiNIbCTBA B LIJIOMY, 3aBXKIU OYAyTb MPiOPUTETHUMHU. Be3 11boro € HeMOXKJIu-
BUM Hi CycCHiibCcTBO, Hi AepxkaBa» [13, c. 11]. Ipyruil HanpsiMoK BUpIilleHHs
uiel npoOJ/eMH I'DYHTYETbCS Ha YHiBEPCAJbHOCTI Ta HeOOOPOTHOCTI 3aTBep-
JPKEHHSI NpiopuTeTy npas i cBOOOJ JIIOAUHU INepel NpaBaMU KOJEKTHBHUMH,
6ynp TO Hauis, Aep:kaBa, MiKHapogHe CHiBTOBapucTBO [8, c. 465].

Y cyuacHiil ropuanuHifi Jitepatypi HaOyBae MOLIMPEHHS Ta Bce Oisblle
NPUXUJIBHUKIB TPeTill HAaNPSIMOK, CYTHICTb SIKOrO IOJIAra€ y TOMY, 110 BiH, 3a-
nepeuyrouu rinepTpooBaHi ysBJeHHS NPO iHAWBiAya/bHI UM KOJEKTHBHI I10-
YaTKHM Y KOHLEMNLII [paB JIAUHU Ta I B3aEMOBIIHOCUH 3 CYCIi/JIbCTBOM, Iep-
’KaBOIO Ta {HIIMMHU (POPMAMHU KOJIEKTUBHOrO OyTTs, WO Oy/M NpPUTaAMaHHI MH-
HYJIOMY, BU3HA€ HeOOXiHICTb OpPraHiuHOro NOeIHaHHS Y 3MicTi npaB Ta 060-
B’'I3KiB JIIOMUHU K OCOOUCTHX, TakK i KOJEKTUBHHMX mnouatkiB [4, c.9]. Llei
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NiAXiJ I'PYHTYETHCA Ha «3aKOHi piBHOBAru iHAMBIAyaJbHOrO Ta KOJEKTHBHO-
ro», SKA{ € yMOBOIO €BOJIIOLIHHOrO (a2 He PeBOJIOLIHHOr0) PO3BUTKY CYCIIiJib-
CTBa Ta HOCHUTb yHiBepcajbHUH XxapakTep [4, c.9]. B ykpaiHCbKii KOHCTUTY-
uiliHo-mpaBoBill Hayui Takoro migxoaxy noxepxyioTbces [O. M. Tonuka rta
O. IO. Toguka, BBaxKawouH, 110 MPU LIbOMY <«BaxKJUBO NOTPUMATH OajaHC
iHTepeciB rpomansiHuHa Ta AepxkaBu. [IpaBoBe perynioBaHHS iX B3a€eMOBiIHO-
CHUH INOBUHHO OyTH CIPSIMOBAHO HA ONTHMAaJ/bHe MOENHAHHS MyOJiUHUX Ta
[IPUBATHUX iHTepeciB, aje IpHU LbOMY B XKONHOMY pasi He MOXKHA IPUHUXKY-
BaTH poJb Aep:xkaBu» [22, c¢. 103]. Taki HayKoBi HanmpsIMKU MOXKHa OXapakTe-
pU3yBaTH sIK KOHILemNuUilo ©OasaHcy (piBHOBaru) iHTepeciB JIOAUHU Ta
JepKaBH.

BesymoBHO, GanaHc iHTepeciB Aep»KaBH Ta JIIOAWHU, NapTHEPCTBO Mix
UUMH cy0’eKTaMu € NpUBAOJUBUMU HAYKOBUMM KOHLEMNLISIMA PO3BUTKY CY-
yacHoro cycminbeTBa. [IpoTe Ba)KKO KOHCTPYIOBaTH NapTHEPCBbKi BiIHOCHHU
Mik cy6’eKTOM (IeprKaBoio), SKUH Mae BJAaAy Ta BCi MpuUTaMaHHi il 3acobu
Ta atpubyTH, i cy6’eKTOM (JIOAMHOIO), SKUH He Mae Takoi BJaamu, a TiAbK{
e HocieM cBoboau. ToMy B iX B3aeMOBIIHOCHHAX 3aBxXAW Oyne MPUCYTHIM
ejqeMeHT cybopauHauii. BonHouac npuponHi mpaBa JMIOAUHU OalOTh il cyBe-
peHHe NpaBO BUMaraTd BiJ Aep»KaBH BU3HAHHS, 3a0e3leueHHsl Ta FapaHTy-
BaHHS iHAMBiIya/bHOI CBOOOAM Y CUCTEMi B3a€MO3B SI3KiB 3 iHIIWMHU JIIOIbMH,
CycnisbcTBOM Ta nAep:kaBoto. Mipa uiei cBoGoau 3anekuThb Bif Mipu oOMe-
’KeHb (Hanpukgaan, y ¢GopMmi BCTAHOBJIEHHS BiANOBIAHUX IOPUIHYHUX 000-
B’AI3KiB), SIKi IeprkaBa BCTAHOBUTb K IJs cebe, Tak i Oas iHIIUX cy0 eKTiB
couianbHUX 3B’513kiB. ToMy B naHoMy BHMAAKy HeoOXigHa iHILIA KOHLEILIs,
fKa 0 3B’si3yBajia B €IMHY KOHCTPYKLiI0 0OMexKeHHsI (caMooOMeKeHHs ) my0-
JIUHOI BJIalu Ta KOHCTUTYLiHHO-MpaBoBy cBOOOLY OCOOHUCTOCTI.

3Bincu 3acayrosye niaTpumku nozuuis B. M. CeniBanosa. Tak, poarasna-
1oyl npobJsieMy B3a€MOBiIHOCHH iHAMBiAiB Ta Hep»KaBH, BUEHUH BBAXKAB:
«JlificHO, paBOBUH MOPSIOK SIK OpraHisallisi B3a€MOBIIHOCUH CYO’€KTiB Ipa-
Ba y cdepi npaBoBoi perynsuil B CyCHiJIbCTBI MOXKJIMBUU JHIIE HA OCHOBI
4iTKOrO pPO3MexXKyBaHHS cep MiJIBHOCTI AepxKaBU Ta aKTUBHOCTI iHAMBIMIB,
10 [eBHUM YMHOM BIIJIMBA€ HA BU3HAUEHHS BCiX NpaB i cBOOOA JIIOAUHHU U
rpoMajisiHUHA: §IK IIPUBATHUX I'POMAASHCbKUX MpaB, TaK i cyO eKTUBHUX MyO-
JiuHUX Ta noJituuHux npas» [20, c. 169]. [Ipu uboMy aprymeHTyeTbCsl KOH-
LeMLisl, 3TiIHO 3 KO «SIK OKPEeMHUH iHIUBiA B CBOIX NpaBax Ta cBOOOAAX Mae
6yTH oOMeKeHUM NyOJiYHUMH i{HTepecaMM CYCHiJbCTBa, 3aKpilJeHUMHU B
HOpMax NyOJiYHOro NpaBa, TaK i JepxKaBa He € BCEeBJAJHOK LIOAO JIOAHHH,
60 y CBOill mislIbHOCTI BOHA Mae OyTH 0OMEKEHOI0, «3B’'sI3aHOI0» KOHCTHUTY-
LifHO 3aKpill/IeHMMH NpaBaMu ¥ cBOOOAAMH JIIOAWHHM, HOPMAMHU IIPUBATHOIrO
npaa» [20, c. 173].

JymaeTbes, 1110 Take 0OMeKeHHSl € MOXKJIMBUM TiJIbKH Ha OCHOBi BU3HaH-
Hfl Ta KOHCTUTYLIHHOrO 3aKpil/JeHHS MPUHLUIY NPiOpUTETY NpaB Ta iHTe-
peciB JIIOAMHHU y BiIHOCHHAX 3 AepxKaBolo. TifbKH 32 LUX yMOB JeprKaBa He
O6yne MaTH rjo6aJbHOIO KOHTPOJIIO Haj JIOAWHOWO, Oyne 1no3baBjeHa MOXKJIU-
BOCTeH CBaBIJbHHUX [id, CaMONpaBCTBa, HENPABOBOrO HACU/IbCTBA TOLIO.
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KoncturyuifiHo-npaBoBa cBo6ona MoB’si3aHa He TiJbKH 3 MPoOJIEMOI0
B3a€MOBIJHOCHH JIIOJHHU Ta JepKaBH, BOHA Nependavae U BiANOBiIHI BigHO-
CHUHU MiX BinbHUMH iHguBinamu. SIk caymno Bigmituau A. M. Kosoniit Ta
A.1O. OnifiHuK, «KOXKeH {HAMBIA NOpiBHIOE KOXKHOMY i ’KOIEH He Mae Iepe-
Bar... lle mosoxkeHHs ¢ikcyeTbess y npuHuuni pisHocti». B. M. lllanoBan
BBakae, 110 «sK (isocodchki KaTeropii ceo6ona i piBHICTb B3aeMOMNoB’ si3aHi
i HaBiTb B3aeMoOIOMNOBHIOBaHi. PazoM 3 TWM, — yTOuHIOE BUeHMH, — IOpHU-
ou4Hi KaTteropii csobosa i piBHiCTb BiaMiHHI... $IKI10 Npo piBHICTH MOXKHA
FTOBOPUTU CTOCOBHO §IK JIIOAMHH, TaK i IPOMaisiHMHA, TO KaTeropis cBoOOXH,
nmo cyTi, mo3Havae Jioauny» [23, c. 60]. ¥ uisomy, Moromxymwuuch 3 TUM, M0
Ui Kateropii sa cBoiM IOPUIAMYHUM 3MICTOM Pi3HATLCS, BCE XK LYMAETLCS, LIO0
BOHHU i NOB’S13aHi He TiJbKU sK (isocodcbKi KOHLENTH, ane # K OPUAHUHI.
[IpaBoBa (opuanuHa) piBHiCTb 3abe3srneuye NpaBOBY CBOOOAY JIIOAMHH.

PiBHiCTb CTOCOBHO KOHCTUTYLiOHa/Ni3My € He MPOCTO CTAHOM, MPHU SKOMY
«HiXTO He Mae Oinblue iHmoro» (IIx. JIOKK), a ysIBIAsSI€TbCS TaKWUM IMPHUHLHU-
[IOM OPraHi30BaHOTO CYCHiJbCTBA, B SKOMY CIPHUUHATUH i (PyHKLIOHYy€ NIpPUH-
LIAI CIIPaBeIJIUBOCTI.

CnpaBensuBicTb 5K (piocodcbKo-NIpaBoBa KaTeropis i K NposiB CyTHOCTI
KOHCTUTYL{OHA/MIi3My O3Hauyae HeylepelkKeHiCTb OpraHiB IpaBOCYAAs; I10JIi-
TUYHY Ta iAeO0JOriuyHy HeHTpaJbHICTb OpraHiB MyOJ/iuHOi BJagu Ta yHpaBJiH-
Hsl, HENOCSATaHHs IHIWBINiB Ha B3a€MHi IpaBa i MOXKJIMBICTb 3aKOHHOI IIPO-
TUAIl Yy pasi MomiOHUX MOCsAraHb; BiAmJaTa IO 3acjayrax, oCoOUCTUX 3HiOHO-
CTAX | SIKOCTSIX NPU apaHTOBAHOCTI HAJAHHS PiBHUX MOXKJHUBOCTEH; Bpaxy-
BaHHS B3a€MHHX iHTepecis.

BcraHoBseHHs 3aranbHOi pPiBHOCTI € HecHpaBeNJIMBUM, L0 3YMOBJIEHO
IIPUPOJHOI0 CYTHICTIO i pi3HUMH NepCOHi(iKOBAHUMH, OCOOUCTHMHU SKOCTSMHU
KOXKHOI OKpeMol JoAuHU. ToMy 3 MeTOI0 BCTAHOBJIEHHS CIIpaBelJIUBOCTI
00’€eKTUBHO HeOOXiqHi 0OMexKeHHSI PiBHOCTI 1151 «BUPiBHIOBAHHSI CTAHOBHILA
TUX 0ci0, Ki uepe3 He 3aJ/iexxHi Bil HUX NPUYMHU He MOXYTb MaTH piBHi 3
inmumu npasa» [10, c. 461]. IToni6Hi cnpaBenuBi oOMeKeHHsI PiBHOCTI cJif
BiIPI3HATH Bif NUCKPUMiHALil fK HEJEriTUMHOIO yTUCKY IpaB JIOIUHU.

KoncruryuiilHa piBHICTb, OCHOBaHA Ha NPUHLHUMI ClpaBeIIMBOCTI, O3Ha-
4yae B PO3YyMiHHI LeMOKPaTHUHO-NIPABOBOi CYTHOCTI KOHCTUTYLiOHAJMi3My DPiBHI
KOHCTUTYLiHHI (OCHOBHI, (pyHIaMeHTa/bHi) npaBa # 00OB’'SI3KH; HalaHHS ra-
PAHTOBAHUX KOHCTUTYLi€I0 PiBHUX IIPABOBUX, €KOHOMIUHHUX, IOJITHYHUX Ta
iH. MOXKJIMBOCTEH; BiACYyTHICTb OyAb-IKOr0 MposiBY AucKpuMiHauii. Konetury-
Lisi YKpaiHM JOCHUTb MOBHO i OaraTorpaHHO 3akpil/loe NPUHLUUN piBHOCTI (Y
ct. c1. 21, 24, 51, 52 Koncruryuii Ykpainu).

3micToM (MPOsSIBOM) KOHCTUTYLiHHOI cBOOOIM JIIOAMHU € ii iHAMBiAyasbHA
cBobona. [Ipu upomy iHguBinyanbHa cBoOOna Mae MeBHi cepud CBOTO MPO-
SIBY, §IKi JIOTIUHO BHSIBJISITH 3a NPUHLIUIIOM BU[i/NIEHHS MaTepiasbHOro (dgisuu-
HOro) Ta HeMaTepiasbHOTO (AyXOBHOro) OyTTs moguHu. L5 3abesnedyeHHst
MaTepiaJbHOrO iCHYBAHHS JIIOJUHU HeoOXinHi (pisuuHa Ta eKOHOMiuHa cBOOO-
. HematepianbHa (LyXxoBHA) YacTHHA XKUTTEMiSIbBHOCT] {HAMBIAA 3a/1€XKUTh
Bill HOTO NYXOBHO-KYJbTYPHOI Ta MOJITHUHOI CBOOOIM.
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[IposiBoM o¢iuifiHOrO BH3HAHHS KOHCTUTYLIHHO-TIPaBOBOi CBOOOIH JIOOU-
HU B YKpaiHi € KOHCTUTYLiliHe 3aKpill/JieHHs, 110 JI0ANHA, II XKUTTS i 310po-
B’Sl, 4eCTb i TifHICTb, HELOTOPKAHHICTb i Oe3Neka BU3HAIOTLCS B YKpaiHi
HalBUILOI couianbHow UiHHicTIO (cT. 3 Koncturyuii). Ilpu ubomy dino-
co(cbKa KaTeropist «LiHHICTb» NePeTBOPIOETHCS B IOPUAMYHUE KOHLENT (JIIo-
IUHA SIK HalBHILA coliajbHa LiHHICTb), 110 HaOyBae 3HAUEHHS: OCHOBHOI
KOHCTUTYUIHHO-IPaBOBOI ifei; MPUHUUIY B3a€MOBIIHOCHH MiX JIOJUHOI,
CYCIIiIbCTBOM Ta AEPKaBOI0; NMPUHLMITY, 1110 BU3HAUA€E 3MICT i CIPSIMOBaHICTh
IislIbHOCTI CyCHi/NIbCTBA i AepKaBU B iHTepecax JIIOAUHU 3 METOI CTBOPEHHS
HeOOXiIHUX eKOHOMIYHMX, TMOJITUYHUX, COLaJbHUX, {HIIUX YMOB JJs 3abe3-
NeYeHHs BCiX c(ep iHAMBiLya/bHOI CBOOOAM JIIOAMHH.

3abe3neyeHHs] KOHCTUTYLIHHO-NIPaBOBOI CBOOOAU — Ll IOPUAHUHE 3aKpill-
JIeHHS BiANOBiAHOTO MPaBOBOro CTaTycCy JIOAWHH, WO 3abe3nedyye cBoOOLY
IJIsI aKTUBHOI AiSlIBHOCTI JIIOAMHM Yy BCiX cepax iHAUBiAya/bHOI cBOOOIHU Ta
cB0oOOMY BiJl CBaBiIbHOIO BTPYyYaHHs y BCi Ui cepu. 3Biacu ans 3abesneyeH-
HSl (PI3MUHOrO, NYXOBHOIO iCHYBAHH§I Ta PO3BUTKY JIOAUHHM HEOOXiIHe CTBO-
peHHsl yMOB, Ilepll 3a BCe, IPABOBOrO XapakTepy, TOOTO KOHCTHUTYLilHHe
3aKpiNnJieHHs Ta rapaHTyBaHHSl BiANOBiAHHUX mNpaB, cBoOoA Ta 000B’S3KiB
JIOAVHHU | IDOMaIsHUHA.

[Ipu upomy cyyacHa KOHLeMNLisl npaB i cBOOOA JIOAUHU Ta BCS CHCTEMa
BiMOBIAHOrO YKPaiHCBbKOI'O0 32KOHONABCTBa MAalOThb OYyTH CIIPSIMOBaHi Ha 3a-
Oe3nedyeHHs] KOHCTUTYLIHHO-IPaBOBOI CBOOOAU SIK OCHOBHOI LIIHHOCTI Ta MeTH
Cy4aCHOT0 KOHCTUTYLiOHaMi3My. Buxonsiuu 3 uporo, KoHIeMNLlis Ipas i cBoOON
JIIOJMHU Y KOHTEKCTi Cy4aCHOTO KOHCTHUTYLiOHA/Mi3My IMOBHHHA I'PYHTYBATHCH
Ha ONTHMAaJ/JbHOMY IO€JHAHHI (2 He NMPOTUCTOSIHHI) MPUPOJHO-IPABOBOI Ta
MO3UTHUBICTCHKOI Teopilt npas JoauHU. CyTHICTb Takoro cuM0io3dy mnoJsirae y
TOMY, L0 HEBiZl éMHi NMPUPOAHI NpaBa i cBOOOAHU JIOAUHU MAIOTh OYTH 3aKpiIl-
JIeHi y MO3UTUBHOMY IpaBi, TOOTO AepxKaBa, SK BJAaJHUHA CyBepeH, Ma€ BHU-
3HaBaTH (a He «aapyBaTH») noniOHi mpaBa i cBoOoaM, 3abe3neuyBaTh iX pe-
aJi3allilo, OXOPOHSATH Ta 3aXMLIATH BiJ NPOTUIPaBHUX NocsaraHb. JymaeTbes,
110 MiATBEpIKEHHSIM LbOro BUCHOBKY € aymka M. Kemneserri, sikuil 3a3na-
YUB, L0 «CYYaCHUH KOHCTUTYLIOHAJi3M...€ €IMHOI0 peasiCTUYHOIO iMIlJIeMeH-
Talielo LiHHOCTeH MPUPOMHOTO MpaBa B HALIOMY cydacHoMmy cBiTi. ...TouHi-
lle... CY4aCHUU KOHCTUTYLIOHA/II3M € CIPOOOI0 3HATH CYNepPeyHOCTi MiXK I10-
3UTHBHUM Ta NpupoaHuM npaBoM. CyuacHi KoHcTUTYLI, 6i/1i npo mpasa, 110
iX CKJ/IaamThb, T CYyJOBUH KOHTPOJIb SIBJASIOTb COOOK CHUHTE3 MiXK IMO3UTHUB-
HUM Ta NPHUPOAHHUM NpaBoM. BoHM BinOuBalOTh HalBaXK/MBilly cripoOy TUCS-
YOJIiTh LIOA0 «ITO3UTHUBALI» IIUX L[iHHOCTEH, ajie 6e3 IXHbOi abCcoM0TU3AaLll YU
nepejaui ix mig NOBHUH KOHTPOJb CHUTYaTHBHHX OaxKaHb NapJaMeHTCbKOI
6inbIIocTi, 110 3MiHIOWOTBHCS» [6, c. 210].

TakuMm uuMHOM, Ha KOHCTUTYLIHHOMY piBHi Mae OyTH 3akpiryieHU#H Takuu
obcar npas i cBoOOA JMIOAWHY, KUU OU 3abesnedyyBaB BCi cepu 11 iHAUBIAY-
a/qbHOi cBoO6OM. BOHM MOBHHHI I'PYHTYBATHUCS Ha 3arajbHOJIOACBKHUX LIiHHO-
CTSIX Ta BIANOBiZAaTH MiXKHAPONHO-IPABOBUM CTaHAapTaM y rajaysi Ipas
JIO[IVHU.



A. P. Kpycan. KoHctutyuiliHo-npaBoBa cBo6oaa 133

B KOHCTUTYLi!HO OpraHi3oBaHOMY CYCIiJIbCTBI 3abe3nedeHHsl LUX CBOOON
HabyBae IOPUAMYHOI (POPMHU y BUIVISAI BiIMOBIAHUX (KOPECHOHAYIOYHX) NpaB
Ta cBOOOA JIOAUHHU i rpoMaisHuHa. Halbinbll nomupeHow B Teopil KOHCTH-
TyLifHOro npasa € Kaacudikalisg npas i ¢cBoOOX 3a ragy3siMH >KUTTENiSA/Ib-
HOCTi JIOAUWHU. Buxonsun 3 Takoi kmaacudikalii, 3 ypaxyBaHHSM 3MiCTy
cy6’eKTHBHUX NOTPed Ta iHTepeciB, 110 3yMOBJ/IOIOTh BiANOBiAHI cdepu iHAU-
Bilya/bHOI CBOOOAM JIIOAMHH, MOXKHA NPOBECTH TaKy KOpeJslilo LUX cdep
iHaMBiLyasbHOI cBOOOAU 3 KOHCTUTYLiIMHUMU MpaBaMu i cBOOOJAMH JIIOOUHU.

Tak, nns 3abe3nevyeHHsi ¢isuuHoi cBOOOAM HEOOXiNHUM € 3aKpilJieHHS Ha
KOHCTUTYLIHHOMY pPiBHi Takux npaB i cBOOOA, SKUMH HANINSAETbCS YU MOXKeE
HANIMATUCS KOXKHA JIIOAMHA 1J1s 3a0e3nedyeHHd ii (Di3HMUHOrO iCHYBaHHS, 3aXH-
CTY Bi He3aKOHHOI0 BTPYYaHHS y cdepy 0coOUCTOI KUTTENiANBHOCTI.
OckisnbKH XapakTep LMX NpaB Oe3nocepeqHbo MOB’SI3aHUH 3 IPUPOLOIO JIIO-
IUHHM, TO iX BIAHOCATb OO0 MNPUPOAHUX IpaB JIOAUHHU. SIK cHpaBelUBO
MiIKpec/II0eTbCA B IIPAaBOBil JiTepaTypi, «IPUPOAHI NpaBa JIOAUHU CBiTOBOIO
CHiJIBHOTOIO0 BU3HAIOTbCS SIK sIBHIEe 00’€KTHBHE i He3a/leXKHe BiJ BU3HAHHS YU
irHopyBaHHfl iX NepXKaBOK Ta BU3HAYAIOTbCA CAMHUM (PAKTOM JIIOACHKOIO
o6yrTsa» [11,c.34]. B ropuanuniii Hayui icHYIOTb pi3Hi HallMeHyBaHHS LMX
npas: (isuuHi (KUTTEBI), 0COOUCTI, TPOMAASIHCHKI, iHAUBIAya bHI Ta iH. KoH-
CTUTYLIs YKpaiHu 3akpimiwoe ix y ct. c1. 27, 28, 29, 30, 31, 32, 33 (nmpaBo
Ha XXUTTS, HA TOBary N0 JIOJICHKOI TiMHOCTi, Ha CBOOOMY Ta OCOOUCTY HENO-
TOPKaHHICTb, HENOTOPKAHHICTb KUTJA Ta KOPECIOHIEHLil, HEBTPYYaHHS B
ocobucTe i ciMeliHe XKUTTs, cBOOOLY NepeCcyBaHHs, BiIbHUE BUOIp MicUs Ipo-
>kuBaHH$). KpiM Toro, nns isuyHoro 6yTTs JIOAUHU HEOOXiIHUM € Oe3reuHe
IJIS XKUTTS | 30POB’S NOBKiJIsA, paBo Ha sike nependaveHe y cT. 50 Kon-
crutyuii Ykpainu. ®PisuuHa cBobopa JoauHU noTpedye i BiAMOBigHOro co-
LiaJbHOTO 3aXUCTY, sKMH 3abe3mnedye cucTeMa COUiaJbHUX NMpaB i cBoOOX
JIOAMHU 1 rpomMaisiHMHa, 3akpinieHux B OcHOBHOMY 3akKOHi AepxKaBH
(ctT.ctT. 43, 44, 45, 46, 47, 48, 49).

3abesrneyeHHs] AyXOBHO-KY/AbTYypHOI cepu iHAMBiAYyanbHOI cBoboaU HAOy-
Bae topuauvHoi ¢gopmu B 3akpinneHHi B Koncruryuii ¥Ykpainu npasa Ha
cBOOOAY AYMKH i CJIOBA, HA BiJIbHE BUPAXKeHHS CBOIX MOIVISAAIB i NepeKOHaHb
(ct. 34), mpaBo Ha cBoGomy cBiTOrMIsAMY i BipocmoBimaHHs (cT. 35), a TaKoX
B 3aKpillJIeHH] KyJbTYPHHUX NIpaB i cBOOOJ, fIKi HAJATh AOCTYIYy IO 3HAHb Ta
{HIIMX DYXOBHHMX Ta KYJbTYPHHX 3H00YTKiB soacTBa (CT.cT. b3, 54).

Cdepa mositTuuHoi cBOOOIN IOPUIUUHO OPOPMIIOETHCS B CYKYITHOCTI MOJi-
TUYHUX NpaB i ¢BoOOJ, sIKi CIPSMOBAHI HA ydyacTb OCOOM B MOJITHUHOMY
JKUTTI cycminbeTBa i nepxkaBu (cT. cT. 36, 38—40 KoHctutyuii Ykpainu).

OpnHak y cydacHHMX yMmoBax ryofasisanii (mosiTu4HOi, eKOHOMIYHOI, KYyJIb-
TYpPHO-NIPaBoBOI) c(hepu cBOOOAU OCOOU PO3LIUPIOIOTHCS, 30KPEMa, KOHCTUTY-
LifHO-IpaBoBa cBoOona He 0OMeEXKYEeTbCS KOHCTUTYLIHHO 3aKpilJieHUMH i
rapaHTOBaHUMH Jep2KaBolo NpaBaMu i cBoGonaMu ocobu o0 3abe3nevyeHHs
(bi3nuHOI, MOJITHUHO] Ta AyXOBHO-KYJbTYPHOI cep, a BKAOYAE U eKOHOMIUHY
cBobony ocobu. Sk crpaBemsMBO BiAMidaeTbCs B JiTepaTypi, «€KOHOMIUHY
OCHOBY I€MOKPATHUUHOI JepKaBU CTAHOBJIATb BUPOOHUUI BiIHOCHHHU, SIKi IPYH-
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TYIOTbCS Ha 0araTOyKJ/JaJHOCTi €KOHOMiKHM, Ha Pi3HHX (popMax BJACHOCTI i,
nepll 3a Bce, HA €eKOHOMiuHi# cBo6oai ocobu» [21, c. 207]. CyTHiCTb KOHCTH-
TYyLiOHaJ/Ii3My BUpPaKaeTbCsl, KPiM ycbOro iHILOro, B cUMOio3i BJACHOCTI Ta
CBOOOMH.

Koncerutyuis Ykpainu 3akpinoe npaBo KOXKHOTO BOJOIITH, KOPUCTYBATH-
Cd i po3NOpAmKATUCS CBOEIO BJIACHICTIO, pe3y/JbTaTaMH CBO€I iHTEJIeKTyaJlb-
Hoi, TBopyYoi HisiibHOCTi. KOHCTUTYLisI rapaHTye, 10 HIXTO He MOXe OyTH
NpOTUIIpaBHO Mo3baBjieHUH mpaBa BjaacHocTi. [IpaBo mpuBaTHOi BIACHOCTI
nporoJouyetbcsi HenopywHuM (cT. 41 Koncrutyuii Ykpainu). Kpim uboro,
OcHoBHUIl 3aKOH [ep»KaBH BCTAHOBJIIOE [PABO KOXKHOIO Ha MiAPUEMHHULBKY
HislIBHICTb, sIKa He 3abopoHeHa 3akoHOM (cT. 42). Takum yMHOM, Li KOHCTH-
TYLilHi NpaBa CIPSIMOBaHi Ha 3a0e3leueHHs] €KOHOMiuHOI CBOOOAM JIIOJUHH.
[Ipore icHye uumaso npobJseM, L0 NOB’s3aHi 3 mpouecoM (GOpPMyBaHHS B
Ykpaini iHcTUTYTY npuBaTHOi BaacHocTi. Hanpukaan, sanuiiaerbest npodaema
(hopmabHOI XapaKTepPUCTUKM BJACHOCTI B YKpaiHi, iCHyIOTb HEJOJIKH Y 3aKO-
HOZABCTBI NP0 MOPSAOK peecTpalii NpasB B/JIACHOCTI HA HepyXoMe MaHHO, aK-
TyaJibHOIO € npobJseMa HaOyTTsl MpaBa MPUBATHOI BJACHOCTI Ha 3eMJIIO Ta iH.

SIKk BKe Oys0 apryMeHTOBaHO, KOHCTUTYLIHHO-IpaBoBa CBOOOAA He MOXKe
6yTu HeoOMekeHOW, TOMY 1110 cB0OOOJA He O3Hauyae MOBHOTO 3HEBAXKEHHS
iHTepeciB i mpaB iHLIMX JIOAEH, CyCMiJbCTBA Ta AepxKaBH. Binbi Toro, nep-
»)kaBa, Oepyud Ha cebe 3000B’sI3aHHS 1100 yTBEPIKEHHS i 3a0e3nedyeHHs
npaB i ceoboxn mwogunu (4.2 ct. 3 KoHcruryuii Ykpainu), HaOyBae mpasa
BUMaraTd NpaBOMipHOi MOBeAIiHKH Bif JIIOAMHM i rpoMajsiHUHA. 3BiAcH Jioriy-
HUM € KOHCTUTYLiHHe 3aKpinsieHHs 00O0B’S3KiB JIOAMHM i rpoMaisiHuHa. Tyt
JNOPEYHUI BUCHOBOK MpO Te, L0 BK/JIIOYEHHS 000B’A3KiB 10 MPaBOBOro CTaTy-
Cy OCOOHMCTOCTi He MOpYLIye NPHHLUIY IIPAaBOBOi AeprKaBH, OCKIJbKU NpaBa
OOHMX OcCi0, He MigkpinjeHi oOOB’si3KaMM iHIIWX, HE MOXKYTb OYyTH peaJi3o-
BaHi [, c. 43]. Kpim Toro, mo/ioxKeHHs 1100 NiaJeKTHYHOTO MOENHAHHS CBO-
6onu Ta 060B’sI3KiB HaOyBae CTaTyCcy MiKHapOAHOTO CTaHAApTy (AMB., Ha-
npukaan: ct. 29 3aranbHoi aeknapauii npas JoaunHd Big 10 rpynusa 1948 p.).
Hymaetbes, mo Konctutyuis YkpaiHu BianoBigae UUM MiKHApOIHUM CTaH-
HapTam, 3aKpinuBLIK OOOB’SI3KM JIOAWUHU i rpomansHuHa (4. 1 ct. 51, u. 1
cT. 52, cT. cT. 65—68).

TakuM 4nMHOM, KOHCTUTYLiHHO-paBoBa CBOOOAA JIIOAMHU SIK LiHHICTb Ta
MeTa Cy4yaCHOro KOHCTHTYLIOHa/Ni3My — 1Li& IOPUANYHUE (KOHCTUTYLiHHO-TIpa-
BOBUH) Ta (paKTUUHHUU CTaH JIOOUWHU B CYCIIJIbCTBI Ta HepKaBi, IpU SKOMY
JIIoMHA € (Pi3UYHO, eKOHOMIUHO, MOJITHYHO, IYXOBHO HEe3aJIeKHOI0 (BiIbHOIO)
Bifl OyIb-SIKUX HEPaBOBUX (HEKOHCTUTYLiHHUX) 0OMeXKeHb Ta BTPyYaHb Y BCi
cepu iHOUBiOyanbHOI cBOOOAM 3 OOKY MyOJiYHO-BAAAHUX Ta {HLIMX COLiaJjb-
HUX CYO’eKTiB.
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Kpycan A. P. KoHnctutyuiiiHo-npaBoBa cB0o0O/a JIOJAMHU K MeTa CYYaCHOro KOHCTH-
TyuioHaniamy. — CraTTs.

Koncruryuifina cBo6ona BupakaeTbesl B icHyBaHHI cdepu ocobuctoi cBobomu Bin Oynb-
SIKUX HE3aKOHHMX (HEKOHCTHTYLiHHMI) oOMeXkeHb i BTpydYaHb OpraHiB nep:KaBHOi Baaad i
iHIIKMX colianbHUX cy0’'eKTiB. KaTeropis KOHCTHUTYLiHHOI cBOOOOM — 3aKOHHe 3aKpilJeHHS
HaJIeXKHOT'0 3aKOHHOTO CcTaTycy ocobH, 1mo 3abesnedye cBOOOMY /IS AisIIBHOCTI B TOJITHYHIH,
eKOHOMIiuHi#l, NyXoBHil i iHWIi} cdepax cBoboan ocobu i cBOOOAH Bif CBaBiJIbHOIO BTPYYaHHS
y Bci Ui cdepn.

Karouosi caosa: KOHCTUTYLIOHAMI3M, cBOOOAA, KOHCTUTYLiHHA cBOOOAA JIOOWHH, 0COOH-
cta cBo6osa, KOHCTUTYLIHHO-IPAaBOBHH CTaTycC.

Summary

Krusian A. R. Constitutional Freedom of a Person as a Purpose of Modern
Ukrainian Constitutionalism. — Article.

Constitutional freedom is expressed in the existence of the sphere of individual
freedom of a person from any inlegal (unconstitutional) restrictions and interventions from
public authority and other social subjects. The provision of constitutional freedom is the
legal fixing of the proper legal status of a person, that provides freedom for the activity
in political, economic, spiritual and other spheres of individual freedom and freedom from
self-willed interference in all these spheres.

Keywords: Constitutionalism, freedom, Constitutional freedom of a person, individual
freedom, Constitutional legal status.



