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CRIMINAL LAW PROTECTION OF BUSINESS ACTIVITIES:
INTERNATIONAL EXPERIENCE

Crime in the sphere of business activity becomes more and more problem
and menacing phenomenon for Ukraine as for the independent, independent
and sovereign state. For a long time, imperfect economic relations are used
by criminals to provide significant own material revenues through corruption,
legalization by "laundering” money obtained by criminal means, engaging in
prohibited economic activities, direct attacks on all forms of property and the
commission of other crimes of an economic nature. Of course, such actions
should not and do not remain without a proper response from the State, they
oblige its law enforcement agencies to combat them [1, p. 41].

This complex crime situation requires the development of a set of scientif-
ically sound measures aimed at ensuring the normal functioning of entrepre-
neurship and countering crimes committed in this area.

Thus, the criminal law of foreign States, as well as the criminal law of
Ukraine, implements criminal law regulation of business activities. This is
largely due to the need to ensure the economic security of the State, compli-
ance with the ban on the penetration of criminal proceeds into the legitimate
sector of the economy. The peculiarities of criminal law protection of business
activities in the criminal law of foreign States are determined by the model
of the economic system and the legal regulation of economic relations in the
State.

The closest criminal law methods of regulating business activities in the
states-former republics of the USSR. In these countries criminal liability for
hindrance of lawful business activity is established.

Perception by legislators of these states of the ideas put in the Model
criminal code adopted at the seventh plenary session of Inter-parliamentary
Assembly of the State Parties of the Commonwealth of Independent States
(resolution Ne 7-5 of 17.02.1996) became the reason for that.

Let’s note that in the majority of criminal codes of the states — the former
republics of the USSR responsibility for preventing of lawful business activity
is established in sections on crimes in the sphere of economic activity: Article
190 UK of the Azerbaijan Republic, Article 187 of UK of the Republic of Arme-
nia, Article 232 of UK of Republic of Belarus, Article 190 of UK of Georgia,

© Ardelyan T. O., 2019



Ardelyan T. O. Criminal law protection of business activities: international experience 13

Article 178 of UK of the Kyrgyz Republic, Article 258 of UK of the Republic
of Tajikistan, Article 238 of UK of Turkmenistan.

The Criminal Code of the Republic of Uzbekistan contains norms provid-
ing for liability for crimes related to obstruction of business activity, illegal
interference in business activity, and other crimes infringing on the rights and
legitimate interests of economic entities [2].

Of course, crimes related to the obstruction of business activities and ille-
gal interference in business activities in the Criminal Code of the Republic of
Uzbekistan should be attributed to: Violation of the procedure for carrying out
inspections and audits of financial and economic activities of business entities
(Art. 192.2), illegal suspension of activities of business entities and /or trans-
actions on their bank accounts (Art. 192.3), forced involvement of business
entities in charity and other measures (Art. 192.4), violation of the licensing
law and the law on permitting procedures (Art. 192.5), unlawful refusal, non-
use or obstruction of benefits and preferences (Art. 192.6), unjustified delay in
issuing funds to economic entities and other organizations (Art. 192.7), illegal
claim of information on availability of funds in accounts of business entities
(art. 19 2.8) [2].

A more correct and accurate definition of the public danger of the crimes
under investigation is the location of v. 365 of the Criminal Code of the
Republic of Kazakhstan, which provides for liability for obstruction of legiti-
mate business activities, in the section «Corruption and other criminal offenc-
es against the interests of the public service and public administration».

The Criminal Code of the People’s Republic of China does not criminalize
obstruction of legitimate business activities. However in Article 403 UK Chi-
nese the People's Republic is established responsibility of public servants of
governing bodies, from mercenary motives, abusing office powers, claimed or
registered according to the statement for registration of creation of the com-
pany which does not conform to requirements of the law [3, p. 270].

In the studied criminal laws of the countries of Europe, including the Baltic
States, Latvia, Lithuania and Estonia [4, p. 17], there are no rules on criminal
liability for obstruction of business activities by officials.

The exception makes UK of the Republic of Bulgaria where in St. To the
two hundred eighty second the Section II «Malfeasances» of chapter of the
eighth Special part of «Crime against activity of public authorities and public
organizations» it is established responsibility of the official for refusal in deliv-
ery or delivery with violation of the terms of special permission to implemen-
tation of a certain activity established by the law [5, p. 201-202].

The Criminal Code of Spain provides for liability for opposition to business
activities by other economic entities. Such attacks should include the seizure
of raw materials or essential goods for the purpose of changing prices or caus-
ing significant damage to consumers (art. 281), the use of exclusive informa-
tion to distort competitive prices (art. 284), crimes against the interests of
associations (chap. XIII) [6, p. 90-94].

In the criminal legislation of the Federal Republic of Germany (hereinafter
referred to as the Federal Republic of Germany), offences related to bank-
ruptcy (§ 283, 282 «a», 283 «c», 283 «d» of the Federal Criminal Code of
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Germany) are recognized as an infringement of business activity, as well as
restrictions on competition agreement when writing off goods (§ 298 of the
Federal Criminal Code) [8, p. 159-166].

In the French Penal Code, offences that iniringe on business activities are
provided for in Book Three, «On Property Offences and Misdemeanourss».
These include business fraud (art. 313-1, 313-2) and artificial insolvency (art.
314-7, 314-8) [7, p. 305].

[t should be noted that the criminal law of foreign States provides for liabil-
ity for crimes that form illegal business activities. In the majority of criminal
codes of the states — the former republics of the USSR criminal liability for
illegal business activity and for separate types of crime, relating to illegal
business is established. The experience of the legislator of the States — former
republics of the USSR in establishing criminal liability for illegal entrepreneur-
ship can be very useful for improving the Ukrainian criminal legislation in the
part under study.

Article 372 of the Estonian Penal Code provides for liability for carrying
out economic activities in an area subject to a special prohibition or prohibi-
tion of carrying out economic activities on the basis of the Law on the General
Part of the Code on Economic Activities, as well as for carrying out activities
without a permit for activities in the area where a licence is required. The
qualifying characteristics of this crime in paragraph 2 of the article include
acts: 1) which have caused danger to the life or health of many persons; 2)
committed in the sphere of activities related to the provision of medical ser-
vices, handling of infectious materials, aviation, railway traffic or the provision
of credit, insurance or financial services.

The subject of the crime is also recognized as a legal entity (pp. 3 and 4 of
the article under study). The Estonian Penal Code also provides for liability
for certain types of prohibited economic activities: illegal trafficking in alcohol
(art. 375), violation of the procedure for trafficking in tobacco products (art.
376), illegal removal of additives from liquid fuel subjected to special marking
and trafficking in liquid fuel obtained as a result (art. 376.1), illegal trafficking
in liquid fuel (art. 376.2).

Criminal liability for illegal entrepreneurship in Part 1 of Article 207 of the
Criminal Code of the Republic of Latvia [10]

1) for doing business without registration;

2) without special permission (license) if need of it is established by the law;

3) continuation of the enterprise activity after the order to suspend its
activity, if such actions are committed repeatedly within a year.

Thus, in Part 1 of Article 207 of the Criminal Code of the Republic of
Latvia, the composition of illegal entrepreneurship is defined as formal with
alternative actions. At the same time, administrative prelude is one of the
characteristics of this offence. The qualifying circumstance of illegal business
under Part 2 of Article 207 of the Criminal Code of the Republic of Latvia is
to cause substantial harm to the State or to the rights and interests of the
person protected by law. Also in UK of the Republic of Latvia it is established
responsibility for the banned business activity (Article 208) and fictitious busi-
ness activity (Article 209) [10].
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In the criminal legislation of Europe, the regulation of liability for illegal
entrepreneurship differs significantly from the domestic one. According to
T.D. Ustinova, in the developed countries of Europe and the USA there is no
criminal liability for illegal business activity, is carried out without compliance
with the relevant regulations set out in other branches of law, as in these
countries there is a long-standing and established other legal mechanism,
which includes economic levers and a well-developed system of civil and finan-
cial and tax legislation.

This position of the author should be accepted only in part, since, despite
the existence in the legal systems of foreign States of a «well-developed
system of civil and financial and tax legislation», criminal law is applied in
extreme cases where the means of other branches of law are insufficient to
prevent any wrongful act.

For example, the Criminal Code of the Republic of Bulgaria provides for
liability for certain acts constituting illegal business activities. Under article
226 of the Criminal Code of the Republic of Bulgaria, liability is incurred if
the perpetrator is used by a State, cooperative or other public organization to
engage in private business activities in violation of established provisions and
to obtain significant illegal income.

Article 234a of the Criminal Code of the Republic of Bulgaria provides for
liability for engaging in foreign trade activities without a permit required by
law or by a decree of the Council of Ministers, or in violation of such a permit.
Article 252 of the Criminal Code of the Republic of Bulgaria provides for liabil-
ity for carrying out banking, insurance or other financial transactions without
the appropriate permission (par. 1) or carrying out a banking transaction in
violation of the established rules (par. 3).

The offence provided for in paragraphs 1 and 3 of this article is a formal
offence. In Subparagraph 2 of Article 252 UK of the Republic of Bulgaria is
established responsibility for commission of the actions specified in Subpar-
agraph 1 of article if as a result of commission of this crime the significant
damage was caused or considerable illegal income is gained. Article 235,
paragraph 2, of the Criminal Code of the Republic of Bulgaria provides for
liability for concealment, sale or transport of illegally extracted timber by
another person.

In such states as France, Germany, Japan, Denmark, Sweden, Holland,
Foland, S]pain, [taly, is established criminal liability for illegal business activity
9, p. 43].

Thus, the criminal legal protection of business activities in foreign States
is determined by the peculiarities of legislative equipment, historical devel-
opment and the level of development of the economy of the State. In those
States where business activities are developed (former republics of the USSR,
countries of Eastern Europe), liability is provided for both obstruction of busi-
ness and other economic activities and for the conduct of business activities
in violation of the procedures of control over such activities by the State. The
experience of criminal law protection of business activities of these states,
in our opinion, is the most useful for improvement of criminal legislation of
Russia at present. In States where business has long been an organic part of
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the economy, criminal law protection of business is carried out through the
application of general rules on economic and official offences.

The experience of the United States in combating business crime shows
this. In that State, the legislative definition of the legalization of criminal
proceeds had been expanded and it was now an offence to carry out the
transaction itself with funds of doubtiul origin, regardless of the fact that the
main offence had been proved. Criminal liability for money laundering in the
USA is established both at the federal level, and in each separate state. The
separate responsibility of establishing and for the so-called «structuring» is
to distribute a large amount of money into small amounts in order to avoid
checks by the administration. Such activities are considered as misleading in
order to conceal suspicious transactions [11, p. 33].

Since the legalization of proceeds of crime consists in any transaction of
money, the opposition to legalization lies primarily in the tracking of cash
and non-cash flows. One of the most effective ways to track cash flows is to
monitor payments. To date, the United States has two of the most common
forms of settlement — checks and credit cards. Both forms of settlements
pass through the federal reserve system and the central bank, which moni-
tor payments using checks and credit cards. America’s anti-money-launder-
ing strategy cannot be described as slender and rational. Despite legislative
innovations, it cannot be said that the federal government has reached the
opportunity to track all illegal transactions with money of doubtful origin. In
addition, the issue of cooperation between law enforcement and control agen-
cies is unresolved. Thus, in the strategy of the American government to com-
bat the legalization of criminal proceeds, 10-12 different federal agencies are
responsible for various directions of its implementation, and the mechanism of
their cooperation has not been worked out [12, p. 283].

An important aspect of international cooperation is the exchange of infor-
mation between the relevant authorities and services involved in the investi-
gation of tax offences. All documents and other information are transmitted
only during personal meetings. Even the best domestic laws in the field of
counteracting legalization cannot be sufficiently effective without the availa-
bility of appropriate instruments of international cooperation.

According to UK experience in the field of counteracting the legalization of
criminal proceeds, each bank of an authorized employee responsible for com-
pliance with the requirements of banking legislation in the field of counteract-
ing the legalization of criminal proceeds. Each year, an authorized employee
must undergo retraining in new legislation, means and methods of counter-
acting this area. A bank employee who has not taken appropriate measures
to counter money laundering shall be liable under criminal law [13, p. 153].

Considering the foreign experience of the countries of the world, it is worth
noting that today the forms of international cooperation in the fight against
crime are very diverse and include: assistance in criminal, civil and family
cases; signings and implementation of international treaties and coordination
(arrangements) on fight against crime and, first of all, with transnational
crime; Enforcement of decisions of foreign law enforcement agencies in crim-
inal and civil cases; Regulating criminal matters and individual rights in the
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area of law enforcement; Exchange of information is of mutual interest to
law enforcement agencies; Joint crime research and development; Exchange
of law enforcement experience; Assistance in training and retraining; Mutual
provision of logistical and advisory assistance [14, p. 80].
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Summary

Ardelyan T. O. Criminal law protection of business activities: international
experience. — Article.

This article explores foreign experience of public administration in organizing law
enforcement activities, including criminal law protection of business activities, because such
crime has serious consequences for any society, about the way to improve and develop the
system of law enforcement agencies, about research of own experience and, at the same time,
to turn to the experience of scientists of other countries in this field.

A more correct and accurate definition of the public danger of the crimes under investigation
is the location of v. 365 of the Criminal Code of the Republic of Kazakhstan, which provides for
liability for obstruction of legitimate business activities, in the section «Corruption and other
criminal offences against the interests of the public service and public administration».

It should be noted that the criminal law of foreign States provides for liability for crimes
that form illegal business activities. In the majority of criminal codes of the states — the former
republics of the USSR criminal liability for illegal business activity and for separate types of
crime, relating to illegal business is established. The experience of the legislator of the States —
former republics of the USSR in establishing criminal liability for illegal entrepreneurship can
be very useful for improving the Ukrainian criminal legislation in the part under study.

An important aspect of international cooperation is the exchange of information between
the relevant authorities and services involved in the investigation of tax offences. All documents
and other information are transmitted only during personal meetings. Even the best domestic
laws in the field of counteracting legalization cannot be sufficiently effective without the
availability of appropriate instruments of international cooperation.

Key words: crime, law enforcement agencies, legalization of funds obtained by criminal
means, business activity, criminal law.
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AnHoTanisa

Apdessn T. O. KpuMiHaidbHa 3aKOHHA 3aXMCT AifIbHOCTI Oi3Hecy: MiXKHapOJHHUN HOC-
Big. — Crarrs.

st crarTs gocaimkye 3apy6i>KHUU TOCBII IepKaBHOTO YIPaBJiHHS B OpraHisalii mpaBooxo-
POHHOI AilJIBHOCTI, BK/IOYAIOUH KPHUMIHAJIbHO-TIPABOBUH 3aXWUCT MiANPHEMHMIDBKOI AiSJIBHOCTI,
OCKIJIbKM TaKMH 3JIOUMH Mae CepHo3Hi HacaiAKu A5 OyAb-SKOTO CYCHiJbCTBa, LIOAO LIJISXIB
BIOCKOHAJ/IEHHSI Ta PO3BUTKY CHCTEMH MPAaBOOXODOHHHMX OPraHiB , MPO MOCJiIKeHHS BJIACHOTO
JOCBiLy i BogHOUAC 3BepHYTHCS 0 JOCBiLy BUEHHX {HIIMX KpalH y LiH ramysi.

Binbw npaBUIBHUM i TOUHHUM BU3HAYEHHSIM CYCIIJbHOI HeOe3NeKH 3JI0UMHIB, II0 PO3CJi-
NYIOThCs, € Miclue3HaxomkeHHs n. 365 KpuminambHoro komekcy Pecny6miku KaszaxcraH, sike
nependayae BiIMOBifaNbHICTb 32 MEPELIKOIKEHHS 3aKOHHIN MiANPUEMHULbKIH AifNBHOCTI, ¥ PO3-
nini «Kopymuis Ta iH. KpuMiHa/MbHI MpaBONOPYIIEHHS MPOTH iHTepeciB Iep:KaBHOI CIyXKOW Ta
JIeP>KABHOTO YIIPABJIHHSA ».

Cuiz 3a3Ha4MTH, 10 KpUMiHa/JbHE 3aKOHONABCTBO 3apyOiKHUX Hep:kaB nependavac Bimmo-
Billa/IbHICTb 3@ 3/I0YMHM, SIKi YTBOPIOIOTb HE3aKOHHY MiANPUEMHULbBKY AiSIBHICTb. ¥ Oi/blIO-
cTi KpUMiHaJbHUX KOAEKCiB nepkaB - KosuiuHix pecrny6saik CPCP BcraHoB/ieHa KpuMiHaibHa
BiANOBiJA/IbHICTh 32 HE3aKOHHY MiANPUEMHHULbKY MHiS/IbHICTb Ta 32 OKpPeMi BUAM 3JI0UMHIB, 110
CTOCYIOTbCS He3aKOHHOTro Oi3Hecy. JlocBin 3akoHonaBLs HepxaB - KoJUIIHIX pecny6aik CPCP
111010 BCTAHOBJIEHHS KPUMiHA/bHOI Bi/NOBifA/BHOCTI 32 HeJslerasibHe MiAMPUEMHHULTBO MOXe OyTH
Jy’Ke KOPHUCHHUM JJISl BIOCKOHAJeHHS KPUMiHA/JIbHOTO 3aKOHOAABCTBA YKpaiHU B JOC/IIKyBaHIH
YaCTHUHI.

Baxx/qMBUM acreKkToM MiKHapoAHOTo CHiBpoOiTHHLTBA € 0OMiH iH(opMalicro MiX BiamoBia-
HUMH OpraHaMH Ta cJyK6aMH, ki 6epyTb y4acTb y pO3C/ifyBaHHI MOAATKOBUX MPABOMNOPYIIEHb.
Bcest noxymenTauis ta iHina iHdopMaris neperacThbes JUIIE ML yac ocoOUCTUX 3ycTpived. Hagith
HalKpalli BHYTPIllHI 3aKOHU y cdepi NpoTHAil Jeranisauil He MOXKYTb OYTH 1OCTaTHBO e(PeKTHB-
HUMM 0€e3 HAasiIBHOCTI BiAMOBiAHUX {HCTPYMEHTIB Mi>KHapOIHOTO CNiBPOOITHULITBA.

Karouosi caosa: 3/10UMHHICTE, IPABOOXOPOHHI OpraHH, Jierasi3alis KOLITiB, Ofep:KaHUX 3J10-
YUHHUM LLJIAXOM, [Ai10Ba Aif/IbHICTb, KPUMiHAJ/IbHE MPABO.



