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B. O. Tyasxos

KPU3A KPUMiHAJIBHOTO MPABA: CYNEPEYHOCTI
JOTMATIB YU JOTMATUKA CYNEPEYHOCTEM?

Binomo, 10 nep»kaBa He MOXe icCHYBaTH 6e3 KpPUMiHa/JbHO-IPaBOBOTO
IIPUMYCY, OCKI/JIbKH BiITBOPEHHS 3JIOYMHHOCTI SIK COLiaJIbHUH IpoLec Ta iHAHU-
Biya/bHa KpHUMiHaJbHiCTb OCOOUCTOCTI SIK iHAMBiOya/JbHa SIKiCTb MOTpe-
OyIOTb iCHYBAaHHSI IIPUMYCOBHUX METOAIB peryJ/lI0BaHHSl Ha Pi3HUX PiBHAX Mpa-
Bopeasisauii. JltonsM B3arani BnacTuBa TeHIEHLIs NiTH AeBiaHTHO, i KpUMi-
HaJIbHe IIPaBO BUCTYIA€ OCTATOYHUM iHCTPYMEHTOM BILJIUBY B CHCTEMi 3a-
XOHiB NepKaBHOTO KOHTPOJIO. Ajie SKHM BOHO MOBHHHO OyTH, HAaCKiJbKU
KOPEKTHO HTH CbOTOAHI LIJASIXOM MOCTiHHOTO 30i/bllI€HHS HOBHUX CKJIaliB
3/104MHiB, 3a0yBalo4d NPO NOAATKOBICTb KPUMiHA/JBHOrO INpasa?

B igeani — i My mucasu BXKe MpO Lie — 3aCTOCYBaHHS KPUMiHaJbHO-TIpa-
BOBOI HOPDMHU € II He3aCTOCYBaHHSIM.

Ase came 151 OCTaTOYHICTb 3aXOMiB KPUMiHAJNBHO-IPABOBOTO BILIMBY, iXHS
aIUTiBHICTb, 30Di€HTOBAHICTb Ha MPaBO3aCTOCOBYBAHLIB Ta IX IIpaBo-
cBimoMicTb, a He Ha NepeciYHUX IPOMAaisH, NOPYyY i3 {HIIMMHU CUCTEMHHUMHU
HeloJliKaMK MyOJIiuHO-IPAaBOBOTO PeryJIoBaHHs, NMPU3BeaH 10 (HOPMyBaHHS
3HAYHOI KiJIbKOCTI CylepedsMBUX BHUL Ta NPOLECiB, AKi y CyMi HAOTb MOX-
JIUBICTb Ka3aTH IIPO NIPUMUHEHHSI PO3BUTKY KPUMiHAJIBHO-IIPABOBOI NOKTPHHH,
3HAXOIKEHHS KPUMIHAJBbHOTO 3aKOHOAABCTBA Ta NPAaBO3aCTOCYBAHHSA y CTaHI
cucteMHoi Kpu3u. CaMme Tak CTaBUTb NUTAHHS BiIOMHUH YKpaiHCBKHUU NpaBo-
3HaBelb pod. B. HaBpoubkuii [1, ¢. 6—7], sskuil y cBoix po6oTax Mmoc./igoBHO
BU3HAuUa€e IepesikK CUCTeMHUX HeNOJiKiB KPUMiHAJbHOIO 3aKOHOAABCTBA Ta
npaBa (6JaHKeTHICTb, Ka3yiCTHUHICTb, MPOOIMBHICTh, JiMITOBAHICTh KapH,
posba/jlaHCOBaHiCTh CaHKLIiH, HaaMipHa AudepeHUiallif BiANOBiLAJbHOCTI,
KOHCTUTYLiHa, MiXKHapOAHO-IpaBOBa Ta JIOKaJbHa KOJIM3ilHICTb, He-
OTJISIAHICTb, XAaO0THYHICTb 3MiH, KOMIIJSTHBHICTb Ta BilBEPTHH MO3UTHUBI3M
JUCepTaUilHUX NOCJifXKeHb TOLI0), IKi BeAyThb MO HU3bKOi e()eKTHUBHOCTI
KPUMiHA/JbHO-IIPABOBUX 3a00POH Ta AUC(QPYHKLUId KPUMiHAJBHO-IPABOBOIO
perysoBaHHs. [Ipore came ui iHCTUTYUINHI cynepeuHocTi (hopManbHOi BU3HA-

© B. O. Tyaskos, 2009



B. O. Tyaskos. Kpusza kpumiHa/ibHOro npasa 297

YEeHOCTI KpUMiHA/JBHO-IIPABOBUX HOPM 3asexXaThb Bill, Ha Kajb, HEHAJIEXKHOIO
BUCBIiT/IeHHS NPOOJIeM KPUMiHA/NBbHO-IIPABOBOI TeOPii y CcydacHidl JiTepaTypi.
ExknexkTuuHicTh mocC/aiIKeHb Ha piBHI KaHAMIATCbKUX Ta AOKTOPCHKUX POOIT
CBiIUUTB, L0 rany3b KPUMiHAJBHOIO IIPaBa IIOKHU 110 He B 3M03i 3a0€3Me4nuTH
HaJle>KHUX TeOpeTHYHMX MiABaJuH CydyacHid cucTeMi nmpaBopeasu3allii.

ABTOp He CTaBUTb MeTOM 1i€i CTATTi OryJbHUU KPUTHLIM3M Ta HEBipy Y
cyyacHe 3aKOHOAaBcTBO. PopMyBaHHS KPUMiHa/NbHO-NPABOBOI NOKTPUHH Y K-
painu, ii HaCTyMHiCTh MalTh MeBHY pauito. Ajne. Mu 3arHanu cebe y rayxui
KYyT, KOJIH, iIy4yd LIJISIXOM Bif MMO3UTHUBI3My NOrMaTiB A0 NPUPOLHO-NIPABOBOI
eMIipUKU BiuyBaHb, 3AJUILUIM CTApi cXeMH dK (PiKLil IpU MeBHUX Cylepeu-
HOCTSIX KPHUMiHa/bHOI NoJsiTUKU. HeBinBOpoTHiCTE NMoOKapaHHS, pPiBHICTb Ta
nudepeHLiaLis BiANOBiAANbHOCTI, MCUXOJIOTiYHA Teopiss BUHM, CyO €KTHBHE
CTaBJIeHHS] y BUHY CTaJ/H i[e0JIOTIYHUMHU (DiKLiIMH NOTMaTiB MHUHYJOrO, fKi
NpPONOBXKYIOTh MollupioBaTucs i paji. Hacnpasai yce cknannie. MaHixei-
CTBO KOMYHICTHYHOI ifeoJiorii popMyJ/it0Baso XKOPCTKE CTaBJEHHS L0 aKcioM
Ta NPHUHLHUIIB, 9Ki 3a yBa)KHOro pO3IJsAy iCHyYBaJM He B AiJeMi «4opHe-
Oine», a y B3aeMOJii, KOJIM, HAPUKJ/Ial, IPUHLUII BUHHOTO CTABJIEHHS y BHHY
peasi3yeTbCsl caMe OLiHKOK BUHHOCTi 0COOM OpraHamMM OOCYNOBOTO CJiACTBa
Ta cynoM y (opmyJsi BU3HAHHSI BUHH SIK CKJIaI0BOi YaCTHHU CyO’e€KTHBHOI
CTOPOHM CKJaAy 3JO0YMHY (3MillaHa Teopisi BUHU — IMpPH NOTMATi MCHUXOJO-
rignoi). Takux mpuK/IaLiB HECNpalbOBYBaHHS NOTMATiB KJIACHHOI KPUMiHAJ/b-
HO-NIPABOBOI NOKTPUHU OeaJIiu.

3BicHO, L TeHJEHIlis Mae Miclle. Bijibll TOro, My BreBHEHI, 1110 iCHYBaHHS
CHUCTEMHOI KPU3H KPHUMiHAJBHO-IPABOBOrO PEryJ/IOBaHHS, 3a SKOi CyBOpPICTb
3aKOHIB KOMITEHCYETbCS HeOOOB SI3KOBICTIO X BHKOHAHHS, IOB’sI3aHa i3 3a-
rajbHAMH 32 piBHEM 00OB’SI3KOBOCTiI CYTMEPEuHOCTSIMH, Ha iCHYBaHHS SIKHX €
HeoOXioHICTb 3BEPHYTH YBary.

[lepir 3a Bce, KpuMiHa/bHe NPaBo, fK i iHIWI rasysi ny6aiuHoro npasa, 3a
ciroBamu Cabino Kaccese BuMyllleHe MOCTYNOBO 3BiJbHATH cebe Bia napa-
OUIM, sIKi BOHO (DOpPMYJIIOBAJIO MPOTSArOM OCTaHHIX ABOX cTopiu [2]. s Bu-
MYLIEHICTh IOB’sI3aHa i3 MepexofoM M0 ifeoJoTii MOCTMOAEPHY, SKa CTae
MaHYI04OI0 Cepel MPaBHUKIB CBiTY B ernoxy rjaoOasisauii.

3 00Ho20 60Ky, lle, BPaxXOBYOUM IOCTYMOBi mpouecu 0OMeXXyBaHHS
Jep2KaBHOr0 BILIMBY Ha 3JI0UMHHICTb, MepPexXil Bil KOHLENTya/lbHO OJU3bKOrO
KPUMiHaJ/ILHO-IIPABOBOIO [IO3UTUBI3MY 10 KOHCTATalil IPUPOLHOrO IpaBa fK
LiHHIiCTi (pecTopaTHBHA IOCTHLisl, IOBeHaJbHA IOCTHLIs, KOMMeHCAUilHi Ta
pPecTUTYLildHI MeXaHi3MH, ()OPMYyBaHHS FOCTHLII IPUUETHUX — CYCIi/IbHE pa-
BOCYJs, NPUBATHU3ALlisl BUKOHAHHSA IOKapaHHs, {HCTUTyLiOHaMi3aLis Moka-
paHb Ta KapaJbHUX NPAKTHK).

Iness moctaTHbO MpocTa: HEMOXKJMUBICTh KJACHYHUMHU MeTOJAMH KpPHUMi-
HaJ/IbHO-IIPABOBOr0 MPUMYCY 3a0e3leudTH CTPUMYBAHHS 3JOYMHHOCTI SK CO-
LiaJbHOrO {HCTUTYTY BUMYILIY€E 10 TOLIYKiB HOBUX 3ac00iB BmuBY. Cycib-
Ha MiATPUMKa HEKapa/JbHOIO MpaBoCynAsl 3 OOKY IepeciuHMX IpoOMaisiH AOC-
TaTHbO BeJIMKA y TUX KpaiHaX, [e MOUYyTTs OCTpaxy Iepel 3J0YHHHICTIO HO-
crurso anoreto. Came TaM uyepe3 CycCHinbHi opraHisauii Ta iHwi ¢gopmu Ma-
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COBOTrO CaMOBPSIAyBaHHS BeleTbCsl poOOTa MO HeUTpasizalii KpUMiHOT€HHHUX
YUHHUKIB THUIIOBUMH 3aCO00aMU BHXOBHOIO Ta KOMIIEHCALiHHOIO XapakTepy.
Orxe MM 3ilITOBXOByeMOCS i3 (DOPMyBaHHSIM iHCTUTYTY KOMIleHcauii Ta
pecTUTyLii y KpUMiHaJIbHOMY 3aKOHOLABCTBI Ta NpaBi KpaiH Pi3HUX NPaBOBUX
cuctem ta tpampuuit (KK lonnannii, ®panuii, Kurao, Monnosu, Iloabui
Ta iH.), KOJIM KOMIIeHcalisl 30UTKIB »KepTBi 3/I0UMHY 3[iHCHIOETbCS B paMKax
KPUMiHA/JbHO-IIPABOBUX BiIHOCHH 1 3aMiHIOe c00010 MnokapaHHsa. ToOTo
nepsicHi imel anMiHiCTpyBaHHSA IOCTHLI] MPUUETHUX OTPUMYIOTb CBOE BTiNIEHHS
y KpUMiHanbHOMY 3aKoHOHaBcTBi. [IpoTe noxkTpuHambHOro Oo(OpMJIEHHS L
imes B OCTaTOYHOMY BHIVISAI BCe LIe He OTpUMaJa.

JificHo irypa norepmnijsioro NoBUHHA CTATH LEHTPAJIBbHOIO Yy CUCTEMI KpH-
MiHa/JbHUX NpaBoBigHocuH. [lopyu 3 LuM, 3aBakaiouu Ha AesiKi Npatli BiTUU3-
Hsinux BueHux (B. Bopucos, O. lxyxa, O. II3w06a, B. HaBpouskuii, T. [Ipu-
cskHIOK, M. CeHaToOpoB), XapakKTepUCTUKH {HCTUTYTY NOTEPIiJOro B KpUMi-
HaJbHOMY IIpaBi PO3IJIANAIOTBCH He §IK TOJIOBHI, 4 9K BTOPHHHI.

Ile cynepeuyuTh SK KOHCTUTYLIHHHUM IMPUHLUINAM MEPBICHOCTI 3aXUCTY
npae i cBOOOA rpOMasIHAHA, TaK i caMill ifei HOBITHBOTO BUIJISIAY CTPYKTYPHU
KPUMiHa/JbHUX NPABOBIAHOCHH, Y SIKUX (PirypH MOTEPIiNoro, 3/J04HHLSA Ta
[IpeACTaBHUKIB AepXKaBU BUIVIALAIOTL K €IUHOBAJIEHTHI.

KpuminanbHo-npaBoBi yroau sik IOMOBJIEHOCTI MiK Oco0amH, LI10 CIIpUS-
I0Tb BUHUKHEHHIO, 3MiHI Ta peaJisauii KpuMiHA/JbHO-IPABOBUX BiIHOCHH,
MOXKYTb MaTH Pi3Hi (popMmHu.

[To-nepiue, 1e noB’sd3aHo i3 yrogaMu siK eJeMEHTOM YM TepeayMOBOIO
KpUMiHaJi3auil, KoJu Npouec OLiHKY AiHHA K 3J0YHHHOIO 3a/IeXHO Bif
03HAaK MaJIO3HAYHOCTI MiSIHHS 3aJ/Ie’KUTb BiJl CyMiCHOI OLiHKH aKTHBHOCTI
3JI0YMHLSl YU BOJIEBUSIBJIEHHSI MOTepHisoro (npuBaTHe OOBHHYBauyeHHS).

[To-npyre, MU 3ilITOBXOBYyEMOCS i3 CYTO KPHUMiHaJbHUMH yropamu (CIiB-
y4yacTtb, okpeMmi Hopmu OcobsuBoi yactunu KK, ne 3nounHHe nisiHHS peadi-
3YETbCH 33 YMOB iCHYBaHHS YrOIHM, NOCHArae HA OJHOTO i3 y4aCHHUKIB IpaBo-
BiTHOCHH YM COlliaJibHUH 3B 30K MiXK HHUMH).

Hanpukinui, KxpuMiHanbHO-NPaBOBi yroau BiNirparoTb 3HAYHY pPOJb y Me-
XaHi3Mi 3BiJIbHEHHSI Bifl KpMMiHaJ/IbHOI BiAOBiAaNbHOCTI Ta MOKapaHHs (MpH-
MHPEHHS 3 MOTepIiNuM, AifoBe KasfATTs, epefaya Ha OPYKH, 3BiNbHEHHS BiJ
BinOyBaHHS TOKapaHHS 3 BUIIPOOYBAHHSM Ta iH.).

Jesiki 3 HUX MaoOTb CyTO (POpPMaJbHUU BUIISL YrOAH, JesKi € OCHOBHUM
€JIeMEHTOM, YMOBOK BHUHUKHEHHSI UM 3BiJIbHEHHSI Bill KPUMiHa/JbHOI BiAMOBIi-
nanbHocTi. [TomupenHs npsiMoi 3a/exxHoCTi KpuMiHaJizauii AisiHHS (BHU3Ha-
YeHHS MisIHHSI SIK 3JIOYMHHOTO0) BiJ BOJIEBUSIBJEHHSI MOTEPIiNOr0 MOLIHPIOE
MeXXH TNPUBATHUX 3acal y KPHUMiHaJIbHOMY IMpaBi, Beae A0 BipTyasabHOCTI
BiJHOCHUH, KOJIM J€pKaBHUH MPUMYC € JHIIe MiATPUMKOI BOJIi C/aIa0KOI JII0-
IUHH, a He (OPMOI0 BUPaXKEHHS BOJI KJjacy, 110 nanye. Kpuminanizauis,
JeprKaBHa peaklisi Ha 3JIOUMH Ta [OKAPaHHS BU3HAYAKTLCS IIPUBATHOIO OCO-
0010 i Lle He MOBEPHEHHS N0 Teopii NPUBATHOrO MOKAapaHHS, ajle HOBe PO3y-
MiHHSl 3HAUyLIOCTi MyOJUYHO-IPABOBOI CKJIAA0BOI Yy (POPMYBAHHI AOKTPHHHU
Cy4acHOro KpHUMiHa/JbHOIO IIpaBa.
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3 dpyeoeo 6oky, iHa npobaema, 3 SKOK0 3ilITOBXOBYHOTbCS CydYacHi
TeOPeTUKH KPHMiHA/JIBHOTO NpaBa, — (aTanbHa MiATPUMKA cTabiNbHOCTI
iHgeTepMiHICTbCKOI MOJeJi, OCKIJIbKM NPUPOAHHH AeTepMiHi3M ocoOucToi
MOBeMiHKU CyNepeyuThb OiXeBiOPUCTCHKUM HOPMATUBHUM BCTAHOBJICHHSIM BH3-
HaueHHs1 BUHHOCTI ocobu depe3 cyO eKTHBHE iHKpPHUMiHyBaHHS.

Came ¢akTu 06’€KTUBHOrO iHKPUMIHYBaHHSI y CKJaAaX 3JI0YMHIB i3 moj-
BilHOIO (DOPMOIO BHUHH y JeSKUX OJaHKeTHHX HOpPMaX CBiA4aTh MPO MOLIMPEH-
HS AYMKH TIPO Kay3aJ/bHICTb JIIOACBKOI MOBEHiHKH.

Ane ne cymepeuyuTb CyTHOCTI MOJesi KpUMiHa/JbHO-IPABOBOTO 3aXHCTY
yepes aJleKBaTHe MOKapaHHS BHHHUX.

[H1I010 MOBOMO: iHAMBiNYyani3aLis NoKapaHHs 0a3yeTbCsl HA XapaKTepUCTHU-
Kax HifiHHS BUHHOI 0cOOM i caMe HisiHHSI € OCHOBOIO BUOOpPY MeXi MOKapaHHS.
CrneuianbHi MexaHi3MH KpHUMiHa/bHO-IPABOBOTO BIJIMBY (3axonu OesnekxH,
KOMIIeHcalii, coliaJbHOTO 3aXHCTY) He BiANpPalbOBYIOTb, OCKiJbKHU iCHYE
npobJseMa i3 afeKBAaTHUM Y3TOMIKEHHSIM KapaJsbHOI CYTHOCTI LMX 3aXOMiB i3
CTyIeHeM CYCIiJbHOI HeOe3MeKH BHUHHOI 0coOU Ta MoTpedaMu KEpPTBU 3J10-
unHy. Jlo peu, BiJbHE 3aCTOCYBaHHSI KapasJbHUX 3aXOAiB Oe3neku I/s1 MeTH
tepopy y 30-x pp. XX CTOMTTS Hagaso HEraTHBHOTO PO3YMiHHSI Ta OLIHKH
LUX 3aXOliB Y NOKTPHHI CbOrOLEHHA.

Cyn BH3Hae 0coOy BHHHOIO Yy CKOEHHI 3/I0YMHY Ta BHU3HAuae aleKBaTHe
nokapaHHsi. Ajie Cyl UM y HesiKMX BHMagKax aJMiHiCTPATUBHHU opraH (ammi-
HiCTpaTUBHUH HarJsi[, BUABOPEHHS 32 MeXi JeprKaBH, HAallpUKJ/Ial) MOXKe yxKe
3apa3 3poOUTH BUCHOBOK MPO LIKiAJIUBICTb (KPUMiHAJBHICTb) CaMOi JIOAUHU
(KkpuMiHa/IbHE MUHYJe), ii cTtaHy (6ioJoriuHi o3HaKu), cratycy (mpaBoBi Xxa-
PaKTEPUCTUKH) i3 3aCTOCYBAHHSIM OKPEeMHUX MPUMYCOBHUX 3aXO[iB, LIO MO CYTi
3biraroTbcs i3 3axomamu Oe3neKH Ta COLiaJbHOrO 3aXUCTY, fIKi BU3HAIOTbCS
TaKMMH B iHIINX IOPUCAUKLiSX €BPONHU.

Hanpukinui iges cBo6oau BoJi 0COOUCTOCTI He KOpeJItoE i3 HEeOCBiIOM-
JIIOEMHUM IICUXiUYHHM, €JIeMEHTIiB SIKOTO 3a yMOB TOTAJ/IbHOI KPU3U BCTAHOB-
JIIOEThCS yce Oifbllle y CYCHiJIbCTBI Ta iHAWBiAya/dbHId MOBediHLi ocobuc-
tocTi. Jlo peuu, 3aKJUKU 1O BUKOPHUCTAHHS »KOPCTKUX BHUJIB NMOKapaHHS
(ximiuHa KacTpauisi, cTepuaisalisi) 10 MEeBHUX KaTeropiil 3J0UMHLIB (CeKCy-
anbHi 3604MHLI, megodian) came MoOB A3aHi i3 po3yMiHHSAM HeOe3neKu peLu-
IUBY 3 OOKY KPHMiHaJbHUX OCOOUCTOCTEH i3 CBOEPIAHUMHU CTEPEOTUIIAMHU Ta
naTepHaMH.

3Bincu npobJema MOpYLIEHHS MpaB JIOAUHU Y KPHUMiHAJbHO-NPABOBIH
JOrMi 3MiHIOETbCS Ha NpobJieMy aieKBaTHOCTI 3aXMCTy LMX MpaB TpaguLlii-
HUMH 3aco0aMU KpPUMiHa/IbHO-IPaBOBOro pearyBaHHs. B ineani mu 3irosxo-
ByeMOCS i3 TpbOoMa 0a30BUMHU eJleMeHTaMH, sIKi cydacHa KpUMiHa/JbHO-NIPaBO-
Ba NOKTPHHA BUKOPHUCTOBYE, ajle He 3aBXKAM ONUCYE (3/I0YMH, 3JI0YMHHICTb,
KpUMiHa/bHICTb). 3aBAaHHS caMe i MoJsirae B afleKBaTHOMY (DOPMYJIIOBAHHI
KPHUMiHA/IbHO-IPABOBUX 3a00pPOH Ta BiANOBIIHUX AepPXKABHUX peakLid Ha wi
SIBULLA 33 JONOMOrOK KPUMiHa/JbHO-NPAaBOBUX iHCTUTYTiB. CXxeMaTHUYHO Le
MoxKe OyTH BUSIBJEHO y Takild Qopmi.
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Bup asuma JepxkaBHa peakuis
CycnisnbHo Hebe3mneuHe isHHS 3axin coujasbHOTO 3aXHCTY
KpuminanbHu# mpocTymnok 3axin Gesneku, aJbTepHATHBHI 3axoiu
KpuminasnbHicTb 0cobu 3axin Gesnexu
3/104KH [TokapaHHs, KOMIeHCALilHi 3ax0nu
3JIOUMHHICTD Koso xpumina/mbHO-paBoBUX 3a00pOH y LiJOMY

Ortxe, cUCTEMHa KpU3a KPUMiHAJbHOI'O MpaBa IOB’si3aHa i3 OCTATOYHOIO
HEBU3HAUEHICTIO BiAMOBiNi Ha 3amMTaHHA L0, K Ta SKUM YHHOM MU 3aXH-
1aemMo?

[Ilono KOHKpeTHHX cynepedyHoCTel Mia/JeKTHUKH PO3BUTKY KPUMiHaJbHOTO
npaBa K CHCTEMH HOPM MPO 3J0YMHHM Ta COLia/JbHy peaklild Ha HUX, TO
cepell HUX K MepPCHeKTUBHUX HANPSMKIB MONOJNAHHS TIMOMHHOI KPU3H OOT-
MaTiB CJif 3a3HAUUTHU:

1. CynepeuHicTb MiK KapaJbHOI CYTHICTIO KPUMiHa/lbHOI MOJITHKH Ta
CTyleHeM I y3TOIKEHOCTi i3 CyCHiJIbHOK AYMKOK Ta CYCIIJIBHOK CBigoMi-
ctio. OpieHTauiss KpUMiHAJIbHOTO 3aKOHOIABCTBA Ha mnepenbdauyeHi KOHCTUTY-
1ieo 06’€KTH Ta MPIOPUTETH 3aXUCTy He 36iraeTbcs i3 MOLIMPEHICTIO MOPY-
LIeHb KPUMiHaJ/JbHO-IPABOBUX 3a00POH y CYCHIJBbCTBI, LI0 Hala€ MOXKJIUBOCTI
BIJIMBY Ha KPUMiHa/JbHY MOJITUKY (Uuepe3 3aMOBJIEHHS Yy 3aKOHOTBOPUYOMY
npoueci KpuMiHaaizauii/nexpuminanizauii), Ha mpouecyanbHi (GyHKLIi TOLIO.
Jlo Toro »x Hapon $IK 3aMOBHUK cTabibHOI BJAgW y 3HEBipi 10 NepXKaBu
JIOKaJbHO (DOPMY€E CaMOCTilHI MexaHi3MU pearyBaHHSI Ha 3JIOUHHHICTHL (Bin
iHIMBinLyasbHOI MOMCTH Ta CaMOCYIiB, 10 'POMaACBKOr0 OCydy Ta MpOoUenyp
pecrutyuii). [deprkaBHa iHTepBeHLisA y cdepi 3acTOCyBaHHA KPUMiHaJbHOI
Kapu 3MiHIOETbCSI CyCHiJbHOW0. | MU 3apa3 sikpa3 cToiMO Ha MOPO3i OCTaHHBOI.

2. CynepeyHOCTi MiK KOHCTUTYLIHHO BCTAaHOBJEHHUMH 3pa3kaMu 00’ €KTiB
KPUMiHaJbHO-MIPABOBOTO 3aXUCTY Ta MpolecyalbHUMH dopMaMu peaJisauii
Takoro 3axucty. KpumMmiHaibHe mpaBo icHye He TiJbKM B CHCTEMi HOPM —
BOHO KOHKPETHO TIOB’si3aHe i3 MexaHi3MoM npaBopeasnusaiiii. [Ipote came He-
MO2KJIUBICTb MPOLECYaJbHOIO BCTAHOBJIEHHS iCTHHU MO CIpaBi € pesyJbTa-
TOM iCHYBaHH$I MPOTAJUH y XKOPCTKO C(HOPMYJIbOBAHIN NUCMNO3HULii KPUMiHAJb-
HO-IIPaBOBOI HOPMH, fIKa He B 3M03i MOSICHUTH afpecary, K i SKMM YHHOM I10-
BHHHa OyTH MokapaHa BUHHA ocoba. [IpuknagoM MOKyTb ClyKHTH MpOranu-
HU B PEryJIOBaHHI BifHOCUH Yy Taay3i iHpOpMaLilHUX Ta iHIIWX HOBITHIX TeX-
HOJIOTIH, OCKI/JIbKM caMe HealleKBaTHa peakLlis 3aKOHOAABLA He Halasla MOXK-
JIUBOCTi 3ampalioBaTH LUM HOpPMam y TOBHY CHJY.

3. CynepeyHocTi MixK MyOJIiUHO-IPAaBOBUM XapaKTepoM ifeoJorii nepkas-
HOTO TMPUMYCY Ta iHAWBiAyaJbHOIO (POPMOIO peasnu3alii KpUMiHAJbHOI BiAmo-
BilaJAbHOCTI, 32 fIKOI mpobJeMaTHKa B3aEMHOI BiAMOBiAaJbHOCTI, KPUMiHAJb-
HOI BiAMOBiNA/MbHOCTI NepKaBH, COLiaJbHUX CIiJbHOT, IOPUAUUYHUX OCiO He
KOHCTaTyeTbCsl B3araji 4d BH3HAETbCS HEJOPEYHOI0 3a yYMOB BiACYTHOCTI
ictopuynoi HacTtymHocTi y mormi. Lle, 3a ymoB BimHOCHOT Hee(eKTHBHOCTI
KapH, NPU3BOAUTH A0 MOLUMPEHHS IPUBATHO-IPABOBUX HayaJ y KPUMiHa/NbHO-
My IpaBi, fKi 3a BCiJSKOI MiATPUMKHU BCE€ K TAKH PO3MHUBAITb CYTHICTb



B. O. Tyaskos. Kpusza kpumiHaibHOro npasa 301

perymioBaHHs. LleHTpanizauisi npuMycy 3MiHIOETbCS PECTUTYLIEI Ta KOMIIEH-
cauieto (muB. c1. 1177 UK Ykpainun), a B nopanblioMmy — i KpuMiHaJizalieo
NiSIBHOCTI 3 ypaxyBaHHSIM BHKJIOUHO iHTepeciB noTepniiux ((pisuyHux Ta
IOPUANYHUX OCi0, COLia/JbHUX CHINBHOT).

4. CynepeuHocTi MK (pOpMa/bHOIO BH3HAUEHICTIO KPUMiHAJbHO-IPABOBOI
3a00poHM Ta BipTyasbHicTi0O (po3muricTio) ii 3acTocyBanusi. CrpaBa He
TiJIbKi B JIaATEHTHOCTI 3JI0YMHIB, CIIpaBa 1lie # B yCBiIOMJIEHHI HaceJeHHAM (Uu
MeBHOIO HOTr0o YaCTHHOIO) caMe 3a00pOH sIK MOTEeHLIHHOro KepiBHULTBA 10 HiH.
Kpumina/ipHi NpakTUKM He € e/eMeHTOM I[IPaBOBOrO aHajli3y — Le OCHOBa
KPUMiHaA/JbHOIO UM ICEeBAOKPUMiIHANBHOrO 3acify »KUTTS. 3/10BXKUBAHHS IIpa-
BOM Ha PHU3HK iCHYE K €JIeMEHT PO3BUTKY OiJbIIOCTI LIaXPaHCbKUX MPAKTHK
(peanizauis 3aco0iB A CXyHaHeHHs, A/si 60poTbOU i3 ajomneuielo, Tejaemap-
KeTHHT, MepeXXeBUH MapKeTHHI, He OyAyud 3JI0YMHAMH, € (POPMOIO KpHUMi-
HaJbHUX NPakTHK). Ase... Jlo peun, He Mi3HAHUX Ta He peasizoBaHUX Yy (op-
MaJibHUX 3abopoHax. KynbTypa 3/04MHY Ta 3JI0BXKHMBaHHS MPaBOM IIOBHUHHA
CTaTU TAKUM XK€ €JeMEHTOM MOC/iIKEeHb, K i Ky/abTypa IOBENiHKH Yy Cy-
cninbHUX AinsHKax. Came Mopa/jbHa HeBU3HAUEHICTb 3200POHU HiBeJso€
AKICTb KPUMIHAJBHOTO 3aKOHY.

5. CynepeuHicTp MiXK eKCTpPakpHUMiHaJIbHHUM NpPaBOM (MiXKHapoaHe Ta
MixK/epKaBHe KpHMiHa/lbHE MpPaBO) Ta JIOKaJbHUMH IPABOBUMM CHCTEMaMU
NoB’si3aHa He TiNbKM 3 peaJsiizallielo NPUHLUIIB HaJHALiOHAJIbHOIO 03aKOH-
CTUTYLIHHOTO KPUMiHaJ/JbHO-IPABOBOIO 3aXUCTY, ajie U 3 ifeoJorielo cyBepeH-
HOCTi KapH.

OTXe po3MUTTS NpeaMeTa KPUMiHAIbHO-IPABOBOTO PEryJIIOBaHHS, NPUBa-
THU3aliliHi IpoLecH y KpUMiHAJbHOMY NpaBi, HOro BipTyaJ/bHICTb y NUHAMIiu-
HUX BiIHOCHHAaX i3 HaceJsieHHSIM MOPYY i3 iCHYBaHHAM [eKiJbKOX Mojeseil
KPUMiHaJ/IbHO-IIPABOBOIO pearyBaHHsI Ha Pi3HUX piBHAX COL{aJbHOI B3aeMOAil
notpebye MeBHUX peakUid Bif CycCHibCTBAa Ta HAyKOBOi AYMKH LIJISIXOM
(hopMyBaHH$1 UM YTOUHEHHS MeBHUX JOTMAaTiB Cy4acHOi KpUMiHaJbHO-IIPABOBOI
JOKTPHUHH.
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Y po6oTi #ime MoBa Mpo iCHYBaHHS CHCTEMHHX CYIepPeyHOCTeH B OMHCI NpeameTa KpH-
MiHa/JIbHO-NIPABOBOrO PETYJ/IOBAHHS, L0 BEAYTb OO CBaBiJS Yy NOrMaTHLi Cy4acCHHUX KpHUMi-
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Summary

Tulyakov V. A. Criminal Law Crisis: Contradictory Dogmas Versus Dogmatize
Contradictions. — Article.

Some modern approaches connected with privatization of criminal legal relations,
minimization of coercive powers, differentiation of criminal liability on international and
multinational level are analyzed in this issue. The author stresses that orientation on
ancient dogmas and ideas of XIX century stands in contradiction with global changes of
crime and criminality. Some legal aspects of this problem are analyzed.

Keywords: subjective approach to proof, criminalization, fault, Public and private law.



