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MHCTUTYT OCBOBO)XIAEHHUS OT HOPUAMYECKOH
OTBETCTBEHHOCTHU (TEOPETUKO-NPABOBOW
U UCTOPUKO-MPABOBOW ACMEKTbI)

B xaxknoil oTpacsu mpaBa NpeiycMOTPEHO yCTaHOBJIEHHE OTBETCTBEHHO-
CTH 32 HapyllleHHe ee HOPM IPHUCYILIMMH TOJNBKO el MeTOAaMH, OrOBapHUBAaIOT-
Csl yCJIOBHS, TIPH KOTOPBIX OTBETCTBEHHOCTb CTAHOBUTCS BO3MOXKHOH U HEO0O-
XOIUMOH, a TaKxKe CUTyalHH, IIPH KOTOPBIX JIULO0, COBEpIINBIIee TPaBOHAPY-
11eHHe, 0CcBOOOXKAAeTCs OT OTBETCTBEHHOCTH.

KintoueBbIM B OpuAHUECKOH HayKe M NpakTHKe Bcerga OBLI M OCTaeTCs
NPUHLXI HEOTBPATUMOCTH OTBETCTBEHHOCTH 32 COBEpILEHHOE MpaBOHapyllle-
Hue. BMmecTe ¢ TeM pasBuTHe TEOpPHUH U NPAKTHKH NPHUMEHEHHUS OTpacJ/eBBIX
Mep I0pPUAMYECKOH OTBETCTBEHHOCTH CBHUIETEJIbCTBYET 00 MX HEIOCTAaTOUHOH
3(h()eKTUBHOCTH U JaxKe B psile c/aydyaeB 6e3pe3yJbTaTHOCTU B JOCTHKEHUH
uesed. BoctpeGoBaHHBIM IOPUAMYECKON MPAKTUKOH CTANO Pa3BUTHE UHCTUTY-
Ta OCBOOOXKIEHHSI OT IOPUANYECKOH OTBETCTBEHHOCTH. ONHAKO CTeNeHb BO-
cTpeboBaHUs, BBIPAXKEHHOI'O B CHCTEMEe BHIOB OCBOOOXKIEHHUS OT IOpUAHYEC-
KOH OTBETCTBEHHOCTH, Oblla Pa3HOH B OT/Ae/bHblE HCTOPUYECKHE MEePHOJBI.

Bcerna ocBo6oxieHHe OT IOPUAHYECKOH OTBETCTBEHHOCTH paccMaTpHUBa-
JIOCh KaK CBoeoOpasHast «MHAYJbleHLUs», KOTOPYIO MoJy4yaeT NpaBoHapPYILIH-
TeJb B KaueCcTBe BapHaHTa PAa3BUTHUS NPABOOTHOLIEHHUS OTBETCTBEHHOCTH,
NpelyCMOTPEHHOIO B HALIMOHANBHOM 3aKoHe. Ha Tako#l myTb (popMHpOBaHHS
NPaBOOTHOLLUEHUH OTBETCTBEHHOCTH OPHEHTHPOBAHBI U COBPEMEHHbIE MeXKIy-
HapOIHO-TIPaBOBble HOPMBI. B uacTHOCTH, HOpMBI pasfena [V BeHckoiél KOH-
BEHLMH colep:KaT 0000IIeHNsT KOHLENLUH, CA0XKHUBIIUXCS B IpaBe pas/ui-
HBIX CTPaH, U TPeOYyIOT BHEJPEHUS HHCTUTYTa OCBOOOXK/IEHHUS OT OTBETCTBEH-
HOCTH B HAalLIMOHAJbHYIO MPaBOBYIO CHCTEMY.

B ykpaunHCKOH M pPOCCHUCKOH IOpUAMYECKOH HaydyHOH suTepatype (oOuiel
TEOpHUH IpaBa, OTpac/eBbIX HayKax) rpobJeMe IOPpUINIECKOH OTBETCTBEHHO-
CTH MOCBSIIEHbl MHOTOUHCJ/IEHHBIE HCCAE0BAHUS — B HUX PAacCMaTpPUBAIOTCS
BOTPOCHI CYILIHOCTH, (DYHKLMH, TPUHLIUIIOB, BUIOB I0PUANIECKOH OTBETCTBEH-
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HOCTH, CTaauh ee peanudaun. OnHAKO Takod (heHOMEeH, KaK HHCTHUTYT OCBO-
60XKIeHHsT OT IOPUANYECKOH OTBETCTBEHHOCTH, MaJIO U3y4yaeTcsl B TEOPETHKO-
npasoBoM [2; 11; 12] u ucropuxo-npaBosom [4; 5] nnane. Cpenu BUIOB 10pH-
IM4YeCKOH OTBETCTBEHHOCTH, MOKaslyH, OoJibllle BCEro ynessieTcsl BHUMaHHUS
yTOJIOBHO-TIPABOBOH — 31eCb BOMPOCY 00 OCBOOOXKIEHUH OT OTBETCTBEHHO-
CTH TIOCBSIIIEHBI MOHOT'pa(hUUeCKHe U TUCCepPTaLnOHHbIe padoThl [1; 4; 8; 12].
B uHBIX OoTpac/ssfx mpaBa — KOHCTHUTYLMOHHOM, aJMHHUCTPATHBHOM, TpaX-
IAHCKOM, TPYIOBOM, (DMHAHCOBOM — HHCTUTYT OCBOOOXKIEHHS OT IOpHAUYec-
KOM OTBETCTBEHHOCTH JHUIIb 0003HAUEH KaK peasibHOEe SIBJEHHE.

B 3akononartenbctBe YKpaunsl U ctpan CHI' He chopmynupoBana 3Hauu-
TesJbHAsi 4aCTb OCHOBHBIX TMOHSITHH (KaTeropuil) W IOPUAHYECKHX KOHCTPYK-
LUH, HUCMONb3YIOUIMXCS B KayecTBe peryJ/siTopa MPaBOBbIX OTHOLIEHUH B
cthepe ocBOOOKIEHUS OT OTBeTCTBeHHOCTH. OHU ymoTpelbJsioTcs 6e3 3a-
KpeIrJieHUsl UX B AeHCTBYIOILEM 3aKOHOAATENbCTBE UM B O(DULMANBHO U3aH-
HOM cJioBape (3HUUKJOMNEOUH, Te3aypyce).

EnuHCTBO cHCTeMBI NpaBa AUKTYeT HEOOXOIUMOCTb PacCMOTPETh HHCTH-
TYT OCBOOOXKIEHHS OT IOPUANIECKOH OTBETCTBEHHOCTH B KaueCTBe KOMILJIEKC-
HOTO, CHCTeMOOOpa3ylolllero, 0XBaTbIBAIOIIEr0 BCE BHABI OTBETCTBEHHOCTH,
ocoOeHHO Te, e MpaBoBas MOJUTHKA roCylapcTBa W3/laBHA HUX MpejroJara-
eT (yroJoBHasi, TpakaaHcKasi, aAMHHACTPATUBHAs). DTOH NpoOJeMbl aBTOP
y>Ke KacaJjicsi B CBOMX yueOHHMKaX M0 TEOPHHU rocynapcTsa u npasa [9, ¢. 705—
707; 10, c. 651—653]. Llesibto aHHOH CTATBH SIBJSETCS NPOBELEHNE HAYYHOTO
006111eTeOpPeTUYECKOTO aHa/IM3a MPUPOAbI, MeCcTa U 3HaYeHHUs OCBOOOXKIEHHUS
OT I0PUAMYECKOH OTBETCTBEHHOCTH B NPABOBOM rOCyIapCcTBe, a TakKKe OCTa-
HOBUTb BHUMaHHe Ha 3Tarax Pa3BHUTHS TAKOro BHAA OTPACIEBOr0 MHCTUTYTA
0CBOOOXKIEHHST OT IOPUANUECKOH OTBETCTBEHHOCTH, KAKUM SIBJISIETCS YrOJIOB-
HO-TIpaBOBasi OTBETCTBEHHOCTb — B CHUJY ero HauboJiblleldl pasBUTOCTH.

OroBopuM, UTO B I0OPUAMYECKON HayKe BBIAEJSIOT /IBA acleKTa IopUanyec-
KOH OTBETCTBEHHOCTH: 1) peTpoCreKTHBHAS, OXpaHUTeJbHAs (HeraTHBHAs),
KOTOpasi HacTaeT 3a IpaBOHApPYLIEHHS M IpeAroJaraeT Haka3aHus; 2) INpo-
CTMIeKTHBHAS, MOOLIPUTebHAS ([TO3UTHBHASI), KOTOpAash yCTaHaBJAUBAeTCs 3a
HCIIOJIHEHHE T10JIe3HBIX /51 00lIecTBa M FOCYAapCTBa BapHAHTOB AKTHBHOTO
IPaBOMEPHOr0 TOBEIEHUsI U Mpe.rosaraeT MOOLIPeHHS.

CiienoBaTe/ibHO, UHCTUTYT OCBOOOXKJAEHHUS OT IOPUAMYECKOH OTBETCTBEH-
HOCTH HEOOXOAMMO pPacCMaTpHUBATh OTIAEIbHO B MIO3UTHBHOM M B HEraTHUBHOM
acrekTax, MOCKOJbKY MeXaHM3Mbl MX JAeHcTBHUS pa3Hble. COOTBETCTBEHHO
pa3auyHbl UX (DYHKLHMH B CHCTEME€ OCBOOOXKAEHHS OT OTBETCTBEHHOCTH.
HMHCTUTYT 0CBOOOXKIEHUS OT IOPUAUYECKOH OTBETCTBEHHOCTH (MO3UTHUBHBIA
aCHekT) §IBJSIeTCS 3JEeMEHTOM IpPaBOBOH MONUTHKH rOCyIapCTBa, KOTOPBIH
CTUMYJIUPYeT ToBeleHHe CyObeKTOB NpaBa MeXaHH3MaMM MPaBOBOTO IMOOLL-
penus. K HeMy HY»KHO MOAXOOUTb C WHBIMH OLEHKAMH W KPUTEPHUSIMH, UeM K
MUHCTUTYTY OCBOOOXKIEHHS] OT IOPUAMYECKOH OTBETCTBEHHOCTH (peTpOCIekK-
THUBHBIH acCleKT), NMOCKOJAbKY CyObeKTHBHAas CTOPOHA MO3UTHBHOH OTBET-
CTBEHHOCTH CBSI3aHa C MOTHBALMeH IOJIOXKHUTENbHBIX, 00ILEeCTBEHHO I0Je3-
HbIX NPAaBOMEPHBIX MOCTYNKOB. 31ecChb CyOBEKT MpaBa OCYyILLECTBJSET Aesi-
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TeJbHOCTb, 0OYCJIOBJIEHHYIO €ro NMpaBOBBIM CTATYCOM, KOTOPOMY 3aKOHOM
NpeNuCaHo aKTHUBHOE NPABOBOE IOBEeLEeHHE /ISl AOCTHXKEHUS IOJOXKHUTeNb-
HBIX Pe3yJ/bTAaTOB 3TOH NeATeJbHOCTH. MHOoe neso — HMHCTUTYT ocBOOOXKIe-
HUSl OT IOPUAMYECKOH OTBETCTBEHHOCTH (HEraTHUBHBIH, PeTPOCHEKTHUBHBIH
acrniekT). OH pery/upyeT OTHOLIEHHS, CKJaAblBaIOlLKecsl B Mpolecce 0TKasa
rocyfapcTsa OT O(HULHAIbHOIO TOPULIAHHS, BBIPAXKEHHOTO B NPELyCMOTpPEeH-
HOU 3aKOHOM (opMme, cyOBbeKTa, COBEpILUMBILIEro IpaBOHAPYLLIEHHUE.

B coBpeMeHHO! JuTepaType MOXHO BCTPETHTb MHEHHE O TOM, 4TO OCBO-
60XK1eHNe OT IOPUAMYECKOH OTBETCTBEHHOCTH (PEeTPOCHEKTHBHBIH acIekT)
MMeeT MPaBOBYIO NPHUPOLY MPABOBOTO MOOILPEHHUs B (popMe OTKa3a OT Hakasa-
HUs [6, ¢. 4—5]. dta TouKa 3peHHs NpeACTaB/sSeTCs HeyOeIuTeNbHOH XOTs Obl
MOTOMY, YTO MPaBOBOe MoollpeHre — (opMa U Mepa IOPUAHYEeCKOro ogodpe-
HUS1 OOIIeCTBEHHO I10JIE3HOTO MOBEIeHHUsI JIMLA IyTeM BO3HArpaXKIeHHs ero 3a
aKTHUBHYIO AesiTeNbHOCTB [13, ¢. 273]. A B ciyuae oCBOOOXKIEHHUSI OT FOPHIH-
4eCKOH OTBETCTBEHHOCTH IOBeleHHe CyObeKTa OCBOOOXKAEHHS (B OTJIMYHE OT
cyObeKTa MooILPeHHs) He BCETa SIBJASETCS COLMANbHO T0NE3HbIM UJIH LEHHBIM
a7 obuiectBa U rocygapetsa. OnHAKO ero Hesb3si KBAIU(ULMPOBATh U Kak
CoLMa/IbHO BpeJHOE, HENpPaBOBOe WM BOOOLLE HexKesaTesbHoe.

HMHcTuTyT 0CBOOOXKAEHUS OT IOPUAMYECKOH OTBETCTBEHHOCTH — 3TO pe-
ryJHpOBaHHe OTHOLLUEHWH, CKJIaAbIBAIOLIMXCS B IpOllecce MpaBOBOro Mpollie-
HUS cyObeKTa, COBEPLIMBLIEro NMpaBoHApYIIeHHe. DTOT HHCTUTYT BOMJIOLIAET
B CBOEM COJEP:KaHUH MeXKOTPACJEBYIO IOPUANYECKYI0 KOHCTPYKLHIO!, a UMeH-
HO — YyCTpaHeHMe NPaBOBOH 00SI3aHHOCTH INpeTepreBaTbh Mepbl rocynap-
CTBEHHOTO TNPHUHYXIeHHUs (B (opMe JHIIEHHH JUYHOTO, OPTaHU3ALMOHHOTO
UM UMYILECTBEHHOTO XapaKTepa) 3a COoBeplleHHOe NpaBoHapyuleHue. Kak
NpaBUJIO, NaHHAs <UHOYJbreHLUUs», OyIydyd HOPMATHBHOH, MUHAMHUYHOMU, pe-
aJbHOH, BBIJAETCS TOCYNapCTBOM BCJENCTBHE H3MEHEHHS OLEHKH CaMoro
npaBoHapylleHusl U cyObekTa npasoHapyuenus. Llenmn ocBoOoxXneHus oT
IOPUINUECKOH OTBETCTBEHHOCTH — IpPUMHpEHHe KOH(JMKTOB (KOJJIH3UH) U
CIIOPOB, BOCCTAHOBJIEHHE (HCIIpaBJ/eHMe) HAPYLIEHHOrO NMPaBOOTHOLIEHUS,
MHAMBUAYaAIU3aLHUs Mep BO3AeHCTBHUS U MpPeayINpexKieHHs NpaBOHAPYILIEHHUS.

CeroHsi HHCTHUTYT OCBOOOXKMIEHHUS OT IOPUAMUECKOH OTBETCTBEHHOCTHU
OCHOBaH Ha 6a/jilaHCe HWHTepecoB rocyaapcTBa, 0OLLeCTBa U JHUYHOCTH, THE
npaBa JUYHOCTH MPHU3BAHBI 00ECIeYnBaTbCs — CO3/1aBaThCsl YCJAOBUS IS UX
peanu3auuy, OXpaHATbCs, 3aummiarbes. K coxkaneHuto, cyO6bekThl npasa
noka cJab0 OpHeHTHPOBaHBl B BbIOOpe BAPUAHTOB NOBedeHHUs. Mexny TeMm
COBPEMEHHOe COLMANbHO-KYJ/JIbTYpPHOE, MOJUTHIECKOe, SKOHOMHYECKOe COCTO-
SIHHe Pa3BUTOCTHU OO0LIeCTBAa M TOCYAAapCTBa CO3[4aeT MJIs 3TOrO OIpeleJieH-
Hble YCJIOBHUS.

1. BesencTBre neMokpaTU3anyy 061eCTBEHHOTO pa3BUTHS MIPaBOTBOpUEC-
Kasi U TpaBONpPHUMEHHUTENbHAS NeSTeJbHOCTb MOJYYHUIa HOBYIO OPHEHTALHIO
— TIPUOPHUTET NpPaB U CBOOOJ 4esOBeKa, OTBETCTBEHHOCTb FOCYAapCTBa Ile-
pel JIMYHOCTBIO, TYMaHU3alus W HHIMBHAyaJU3aLHUsl IOPUAHYECKOH OTBeET-
CTBEHHOCTH, IepPexoji OT TPaAHWLMOHHON KapaTesJbHOH LeaM (Haka3aHHs) K
BOCCTAHOBJIEHUIO HapYLIEHHOr0 MpaBa.
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2. B pesysbTaTe pa3BUTHS 4aCTHOCOOCTBEHHHUECKHUX OTHOLIEHHH B 9KOHO-
MHKe HaMeTHJICS POCT SKOHOMHYECKHX NPaBOHAPYLIEHHH ¢ HOBBIMH Pa3HO00-
pPasHBIMHM COCTaBaMH, KOTOPBIH BBIABHHYJ/ Ha TlepBO€ MeCTO BOCCTAHOBHUTEJb-
HYI0 (DYHKLHIO IOPUAHYECKOH OTBETCTBEHHOCTH — OHA MOXKeT OBbITb peajiu-
30BaHa JMIIb B cjydyae OCBOOOXKIEHHS MPaBOHAPYLIUTENS OT IOPUIHYECKOH
OTBETCTBEHHOCTH.

3. BeienctBre yBesnueHUs] KOJMMUYECTBA JIML, TIPUTOBOPEHHBIX K JIMILIEHHIO
cBOOOMBI (B YCJOBHUSIX OTPAaHUYEHHOH BMECTUMOCTH MECT JIMIIEHUs] CBOOO/IbI),
obHapykunacb He3(hPEKTUBHOCTb peasM3alud UCIIPABUTENbHO-BOCIIUTATEb-
HOU (pYHKLMHU IOPUAMYECKOH OTBETCTBEHHOCTH — peasbHbIM CTa/I0 0CBOOOXK-
JeHHe OT OTBETCTBEHHOCTH JHUL, 10OPOBOJIbHO BO3MECTHUBIIUX MPUUYHHEHHBIH
yiiep6 (Bpen) elle A0 MPUMEHEHHUsI HaKa3aHUsl (MIPUMHPEHHE CTOPOH).

4. YuuTtbiBas npsiMoe AeHCTBHE KOHCTHTYLHOHHBIX HOPM M TPHHILIUIIOB
3alLUTHI IPaB U CBOOOJ YesoBeKa U FpakiaHWHA, PACIpPOCTPaAHSIOIUXCS KaK
Ha MpaBOHApylLIMTeNeHd, TaK U MOTEpreBILIUX OT HApYLIEHHs, U HUCIOJb30Ba-
HHe pa3HbIX CrocoO0B TaKOH 3alIMThI, BKJAOYAs CaMO3alLUTY MpaBa, OTKPHI-
BaeTCsl BO3MOXKHOCTb MPSIMOTO BO3JIEHCTBHUSI HA MpPaBOHAPYLIUTEJs, He IpH-
6erast K MOMOILM APYTUX JUL U opraHoB. OcobeHHO 3TO HabJOAaeTCs TOr/a,
KOTJla yTpaunBaeTcsl 0OllleCTBEHHAsI OMACHOCTb CAMOro HesiHHs, KOTJAa JIHLO
HCKpeHHe («IesiTeJbHO») pacKauBaeTCsl U IOMOraeT BOCCTAHOBUTb HapYILIeH-
HYIO 3aKOHHOCTb, a TaKKe KOIJla OHO He B COCTOSIHHH OTOBbIBATh HaKa3aHHe
B CHJIy CBoero He3nopoBbsi. K ToMy ke He Bcerna 0OBEKTHBHO COPa3MepHBI-
MU SIBJISIIOTCS CAaHKLMHU, 3aKPeILISIollie Mepbl I0OPUINYeCKO! OTBETCTBEHHOC-
TH, U T.IL

5. Pacummpunach cdepa mpaBoBbIX HCTOUYHHKOB, Ha OCHOBAHHUH KOTOPBIX
0TpabaThlBalOTCS MEXaHHU3Mbl OCBOOOXKIEHHUS OT IOPUAMYECKOH OTBETCTBEH-
HOCTH, HanpuMmep cyneOHble NpeleneHTh EBpomeilickoro cyga rno npasam
yeJIOBEKa, CO3[aBaeMble MyTeM TOJKOBaHUS U npuMeHeHus HopM KoHBeHLUM
O 3allluTe TpPaB U OCHOBHBIX CBOOOM YesoBeKa NMpPH pelleHUH KaxKIOro KOH-
KPETHOro JeJa.

Orciona caenyer, 4To B pe3yJ/bTaTe 3aKOHOTBOPUECKOH U MPaBONPUMEHH-
TeJIbHOH MPAKTUKHU CJOXKHJIOCh HEMaJIO YCJIOBUH U OCHOBAHUH MJIT OCBOOOXK-
IeHHsI OT IOPUINUECKOH OTBETCTBEHHOCTH, 0003HAUU/INCh TUHAMHUKA CTPYKTY-
pbI (cHCTeMa HOPM pas3JIMYHBIX OTpac/eil NpaBa, Peryaupyolnx Lesn, IpUH-
LIMIIbl, OCHOBAHHSI, YCJOBHS, Tpeaebl, GOpPMbl, CTAAUN) U COLEPIKAHUS ITOTO
KOMIIJIeKCHOro nHcTUTyTa. [IpaBna, roBoputh 6e3 npeyBeMYeHHH O KOMII-
JIEKCHOCTH 3TOTO HHCTHUTYTa CTaJ0 BO3MOXKHBIM TOJIbKO B HAlUM AHHU O.aro-
napsi pa3BUTHIO BCeX OTpac/el HALMOHAJbHOIO 3aKOHOAATENbCTBA, a TaKKe
YeTKOMY TeOpPEeTHKO-TIPAaBOBOMY YCTAHOBJIEHHIO CHUCTEMBI OOCTOSITENbCTB,
SIBJISIIOLIUXCS OCHOBAHUSIMH HACTYIJIEHUS IOPUAMYECKOH OTBETCTBEHHOCTH
(pakTHUeCcKOe OCHOBaHME, HOPMATHBHOE OCHOBaHHE, NpOLieCcCyabHOE OCHO-
BaHHe, OTCYTCTBHE OCHOBAHHUH /151 OCBOOOXKIEHHS OT IOPUAHYECKOH OTBET-
CTBEHHOCTH), THe TocjenHee 00CTOATENbCTBO NMPHOOPENO MPUHLHUIHANBHOE
3nauenue [9, c. 706].

KnaccugpuuupoaTh MHCTUTYT OCBOOOXKIEHHUS OT IOPUAMYECKOH OTBET-
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CTBEHHOCTH MOXKHO IO Pa3HbIM KPUTEPHUSIM: 110 OTPAC/JeBbIM BHAAM (KOHCTH-
TYLHOHHOH, MeXXIyHapOAHOH, aAMMHUCTPATHUBHOMH, IPa*KIaHCKOH, (PUHAHCO-
BOH, HAJIOTOBOM, MUCLUIJIAHAPHOH, YTOJOBHOH OTBETCTBEHHOCTH); MO LIEJH
(HarpuMep, 0CBOOOKIeHNEe OT HaKa3aHMs Kak Leld OCBOOOXK/IEHHS OT OTBET-
CTBEHHOCTH); TI0 OCHOBAHHUSM (MX pasjWyaloT MO CTerneHW OOLIeCTBEHHON
OMAaCHOCTH NPABOHAPYLIEHHS U 110 CTeleHH OOLIeCTBeHHOH OMacCHOCTH MpaBo-
HapyluTeJs; o0lIMe U ClelaJ/bHble, HAIPUMep, OCHOBAHUEM OCBOOOXKIEHHS
OT AUCLUIJINHAPHOH OTBETCTBEHHOCTH OYAET SIBISATbCS AUCLUIIHHAPHOE
B3bICKAHHE, HaJOKEHHOe B HeHauJexalled (opme); no gopme ocBoboKae-
HHUSI OT OTBETCTBEHHOCTH (3aKOHOJATeJbHblEe M NPABOIPUMEHHUTEbHBIE); T10
cyObeKTaM, NPUMeHSIOLIUM 0CBOOOXKAeHHE OT IPUANYECKOH OTBETCTBEHHOC-
TH (3aKOHOHATesbHble (MpeNCTaBUTe/bHbIE), UCIOJHUTENbHbIE, CyaeOHbIe
oprassl); 1o MoJHoTe (060beMy) 0CBOOOXKIEHUS] OT OTBETCTBEHHOCTH (TIOJTHOE;
YaCTUYHOE — HMEHHO TOCJefHee B HallM THU HYXKAAeTCs B paclIMpPeHHH
chepbl MpHUMeHEHHSs).

«BpI3peBaHne» yKa3aHHBIX BHIOB HHCTUTYTa OCBOOOXK/IEHHS OT IOPUANYEC-
KOH OTBETCTBEHHOCTH MPOMCXOIUIO OJHOBPEMEHHO C IOCTHKEHHEM IPHUPOJbI
IOPUAMYECKOA OTBETCTBEHHOCTH. Ecan oOpaTuThbCs K aHa/IM3y MCTOPHUKO-Npa-
BOBOI'O aCMeKTa MHCTUTYTa OCBOOOXKIEHUS OT IOPUIMYECKOH OTBETCTBEHHOC-
TH, TO MOXHO OOHAapy>KHTb, UTO B Pa3/IMUHBIX C(pepax OOLIECTBEHHBIX OTHO-
LIeHUH yCJIOBUSI €r0 PasBUTHUS CKJAAbIBAJUCh M0-pa3HoMy. KMx mpaBoBoe pe-
ryJaupoBaHue (0 4eM CBHUAETEJbCTBYeT 3aKOHOAATEJNbCTBO U IOPUAMYECKAS
NPaKTHKa) MPOUCXOIUJIO MO3TANHO — COOTBETCTBEHHO KOHKPETHBIM MepHo-
JaM rOCyAapCTBEHHO-TIPABOBOIO Pa3BUTHS ¥ KPAUHBI, C YU€TOM BBINTOJNHSIEMbBIX
uesell 1 PyHKLUMH rocynapcTBa B KaXKIOM U3 HUX: 1) TOpPEeBOJIIOLIMOHHBIN 3Tal
(mo 1917 1.); 2) 3Tan peBOMOUMOHHO-KJIACCOBBIX MpeoOpa3oBaHUil B HaMpaBs-
JIEHUM TIOCTPOEHMS «COLMAJHUCTHYECKOro» obuiecTtBa (A0 CepeauHsbl
1960-x rr.); 3) 3Tan MOCTPOEHHS PA3BUTOrO COLHMATUCTHUECKOTO OOIIecTBa
(mo cepemunbl 1980-x rr.); 4) stan «mepectpoilku» (¢ 1985 r.), pacnana
CCCP u o6pa3zoBanusi HezaBucuMo# YKpaunbl (1991 r.); 5) s3Tan npemokpaTu-
3auuu ob11ecTBa, ero pepOpMUPOBAHUS B HANpPaBJEHUH MOCTPOEHHUSI IPABOBO-
ro rocynapcTBa B He3aBUCHMOH YKpauHe (KoHel XX — Hauano XXI Beka).

[Tocko/bKy B IOpHAMYECKOH JUTEpaType HauboJsee NpeacTaBleH HHCTUTYT
0CBOOOKJIEHUS OT YrOJOBHOH OTBETCTBEHHOCTH (UTO SIBJISIETCS OTPaKeHHEM
NPaKTHKH), OCTAHOBUM BHHMAaHHE Ha 3Tanax pasBUTHUS, IVIaBHBIM 00pasoM,
J@HHOT'O MHCTUTYTa. Bbe3yc/oBHO, K/I0UeBBIMA MOMEHTAMHU 3THX 3TANoB ObLIHU
JeHCTBYIOIINE YrOJOBHbIe KOAEKChl U HaNpaBJeHHOCTb IPUMEHEHHS] UX HOPM
B COOTBETCTBUM C NPABOBOH MOJUTHKOH roCynapcTBa.

B HOpMaTHBHO-IPAaBOBBIX JOKYMEHTaX HOPEBOJIOLMOHHOIO 3Tarna KaTero-
pHUsl «yroJIOBHAsi OTBETCTBEHHOCTB» ellle He c(pOopMHpOBajsach, peub Lijaa 00
O0CBOOOXKIEHUU OT HakasaHus. Tak, ye B 3aKOHOAATe/JbHOM MaMSTHHKE
Kuesckoit Pycu «Pycckoii [IpaBne» comepkanucb HOPMBI, B KOTOPBIX packa-
SIHHe B COBEpLIEHHOM IPEeCTYIJIEHUH PAacCMaTPUBANOCh KaK YCJIOBHE OCBO-
6oxIeHUs1 OT HaKaszaHusl. B JIMTOBCKUX cTartyTax npeaycMaTpUBa/IoCh OCBO-
00KIeHHe OT HAKa3aHWU$ 3a JaBHOCTbIO. B CHCTeMaTH3UPOBAHHBIX YIOJIOBHO-
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NpaBoBbIX akTax Poccuiickoil umnepun (YaoxeHne 0 HaKa3aHUSIX YrOJOBHBIX
¥ ucrpaBuTesbHBIX 1845 T., YcTaB 0 Haka3aHHsX, HajaraeMbIX MHPOBBIMH
cynbsimu 1864 r.), KoTOpble PacHpOCTPaHSANUCh HA 3HAYUTEJbHYIO HacTh
YKpauHBl, BXOAUBILYIO B €€ COCTaB, 3aKperieHbl TaKue BHIbl 0CBOOOXKIEHHUS
OT HaKa3aHHs: CMepPTb NPeCTYNHHUKA, NPUMHUPEHHe C OOMXKEHHBbIM, TaBHOCTb.
B YrosnoBHom ynoxenuu 1903 r. 3TOT mepeueHb COKpalleH N0 OTHOH NaBHO-
ctu [7, 1.4, c.344; 1.6, c. 206; 1.8, c.397; 1.9, c.292].

Ha sTane peBosoLHMOHHO-KJIACCOBBIX NpeoOpa3oBaHUi B HalpaBJ/eHUU
MOCTPOEHHUST «COLMaTUCTHUeCKOTOo» obuecTBa (¢ 1917 r. po cepenuHsl
1960-x rT.) MOMUTHKA COBETCKOrO rocynapcta Oblia HampaB/ieHa Ha OopbOy
C KJIAaCCOBBIM BParoM M OyprKya3HbIMH MepexKUTKaMU (B3ITOUHHYECTBOM, Jie-
3epTUPCTBOM, HE3aKOHHBIM O0J/aflaHHeM OpyxKueM, LnuoHaxeM U ap.). Ilo
Konctutyunn YCCP 1919 r. (kak n Koncturyuuun PCOCP 1918 r.) psn
KaTeropuil rpaxkaaH OblIM JIHILEHbl U30MpaTeJbHbIX NpaB (/nuua, npuderarwo-
llMe K HaeMHOMY TPYIy C LleJIbl0 U3BJIeUeHUs MPUOBLIH; JHLA, XKUBYLIME Ha
HEeTPYIOBOH M0XOJ; YacTHble TOPTOBLbl, TOPTOBBIE U KOMMepUecKHe MOoCpes-
HUKH; MOHAXH M JyXOBHbIE CJYXKHUTEJIM LIePKBEH H PeJUrMO3HbIX KYJbTOB;
cJy»Kallve W areHTbl ObIBIIEH MOJHIHMHM, 0COOOT0 KOpIyca >KaHAapMOB U
OXpaHHbIX oTneseHu#). OcHoBaHHEM OCBOOOXKAEHHUS NAHHBIX JIUIL[ OT Mpexyc-
MOTPEHHOH Mepbl KOHCTHTYLHMOHHO-IPABOBOH OTBETCTBEHHOCTH (JIHIlIEHHE
NpaB) U BOCCTAHOBJEHHUS B M30UpaTe/JbHBIX NpPaBaX CUUTAJOCHh H3MEeHeHHe
YCJIOBUH HX >KHM3HH, BBIXOJ M3 YKa3aHHBIX KaTeropui.

JlekpeTbl ¥ MOCTAHOBJEHHUS 3TOrO MepUoAa CTUMYJIHPOBAIM KaK packas-
HUe (3asiBJeHHe CyfeOHBIM BJACTSM O Jaue UM B3STKH), TaK U JOHOCHTEJb-
CTBO (3asiBJeHHE O MOJYYeHHH KAKHUM-TO JIULOM B3SITKM M O JIPYTHX MPOTH-
BOIPABHBIX NeHCTBUSAX). B 3aBUCHMOCTH OT COLHMA/bHO-IONUTHYECKOH 0OCTa-
HOBKHM B CTpPaHe IMOSIBJISJIUCh HOBblE CYOBEKTBl OCBOOOXKIEHHUSI OT yrOJOBHOU
orBeTcTBeHHOCTH. B 20-x rr. XX B. 3TO KOCHYJIOCh HECOBEPIIEHHOJETHHUX
JIUL, OOBUHSIEMBIX B OOLIECTBEHHO OMNACHBIX AeHCTBUAX. JleKpeToM INpaBu-
TeJbCTBAa KOMUCCHHU IO JAe/JaM HeCOBepPILUEHHOJEeTHUX IOJYYHIH NPaBO pe-
IIaTh BOMPOC O BO3MOXKHOCTH OCBOOOXKIEHHS UX OT YIOJOBHOH OTBETCTBEH-
HOCTH — MOIJVIM IlepefaBaTb WJIM He MepefaBaTb A€o B CY..

HoBbl#l BUI 0cBOOOXKIEHUST OT YyrOJIOBHOH OTBETCTBEHHOCTH 3akpenua YK
YCCP 1927 r. — ocBo6osk1eHHe OT YroJOBHOH OTBETCTBEHHOCTH B CBSI3H C
M3MeHeHHeM 0OCTaHOBKH, YTPAaTOH OOIIeCTBEHHON OMAaCHOCTH MpPeCcTyIJIeHUs
(KaK TmpaBuso, He TOJbKO K MOMEHTY PacCMOTpPeHHs [eJa B Cyde, HO H K
MOMeHTY paccienoBanusi). Kak Bumum, smech yxke mia pedb 06 0CBOOOXKIe-
HHUHU He OT HaKa3aHHsl, a OT YroJOBHOH OTBETCTBEeHHOCTH. [1paBna, ykasaHHble
KaTeropuu elle 4eTKO He pa3rpaHUYMBaIUCh.

[lepron mocTpoeHUs pasBUTOrO COLMAIMCTHYECKOro oOLIecTBa XapakTe-
puU3yeTcsl OroCyfapCTBJIEHHEM >KOHOMHKH, 3akpernseHneM B KoHcTuTyuusx
3TOro Mepruoja COLUUATUCTHIECKOH COOCTBEHHOCTH U €€ 00BbeKTOB, BO3JIOXKe-
HHMEM HUCKJ/IOYMTE/]bHO Ha FOCYAapCcTBO oOecleueHusl TapaHTUi NIpaB U cBOOON
rpaxkgad CCCP. KoHCTHTYLHOHHBIE HOPMBI He COJEprKajd KaTeropuu «oT-
BETCTBEHHOCTb», OTCYTCTBOBAJ MEXaHHU3M MPUBJEYEHHUS MOJKHOCTHBIX JIHLL
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¥ rOCYJIapCTBEHHBIX OPraHOB K OTBETCTBEHHOCTH. Dynyuu neknapaTHBHBIMH,
3TH HOPMBI JIMIIb peKJaMUpoBaiu 3a00Ty rocyfapcTBa O JUYHOCTH, HAPOLe:
«TOCYyIapCTBO — «3a00TUTCS», <HEYKJOHHO OCYIIECTBJISIET», <IOOIIPSET,
«CIOCOOCTBYeT YCHUJIEHHIO»

Bmecte ¢ TeMm paspabaThiBajUCh KOHKPETHBIE YCJOBHS U IPOLELYpPBI
0CBOOOKJIEHUS OT OTHENbHBIX, B OCHOBHOM, KapaTeJ/bHbIX BUIOB OTPAC/AEBOH
OTBETCTBEHHOCTH (yTOJIOBHOH M aJMMHHCTPAaTUBHON). BriepBble Ha 3akoHOnA-
TeJbHOM YPOBHE NPaBOBasi KATEropusi <OCBOOOXKIEHHE OT yTrOJOBHOH OTBET-
CTBEHHOCTH» TnosiBUiach B OCHOBaxX yroJIoBHOTO 3akoHojaTtesabcTBa Corosa
CCP u comwsnbix pecnybauk 1958 r., a B YK Ykpaunsl 1960 r. 6buiu cre-
yanpHO BhlfesneHbl cT. 50 «OcBoOOXKIeHHE OT YrOJOBHOH OTBETCTBEHHOCTH
¥ OT Haka3aHus» (C U3MeHEeHUsIMH U nonosHeHussMu Ha 1983 r.) u cT. 51 «Oc-
BOOOXK/IEHHE OT YrOJIOBHOH OTBETCTBEHHOCTH C NPUMEHeHHEM Mep aIMHUHHC-
TPATUBHOTO B3bICKAHWS, NMPUHYIUTEIbHBIX MEP BOCHHUTATENBbHOIO XapakTepa
UM OOILIECTBEHHOTO BJHSHHSA» (C H3MEHEHUSIMH M [OINOJHEHHSIMM Ha
1993 r.). Bunbl MHCTUTYTa OCBOOOXKIEHHUSI OT YTOJOBHOH OTBETCTBEHHOCTH
ObLIM paclidpeHbl: 1) ocBOOOKIeHHE BBUAY HUCTEUYEHHUS CPOKOB JAaBHOCTHU
NIpUBJIEUEHHS] K YIOJOBHOH OTBETCTBEHHOCTH; 2) BCJEICTBHE H3MeHEHHs 00-
CTAHOBKH, KOrJa COBeplIeHHOe esiHHe yTpauMBaeT XapakTep OOILIeCTBEHHO
He6e30MacHOro M JIMLO MepecTaeT ObITb 0O0LLeCTBEHHO HebOe30MacHBIM;
3) B cHJly TmocJielytolero 6e3yKOpu3HeHHOr0 MOBeJeHUs] U YeCTHOrO OTHOIlIe-
HUS K TPYAY; 4) BcaencTBre yOeKIeHHs] B BO3MOXKHOCTH UCIIPaBJIEHHUS U Tle-
peBOCNUTaHUs Oe3 NMpUMeHeHHs yTroJOBHOTO HaKa3aHHs (B TAaKOM cJyuae
NPUHUMAETCsl OfHO M3 pelleHHH: a) O NMPUBJEUYEHHH JHLA K aIMUHUCTPATHB-
HOU OTBETCTBEHHOCTH; O) O Mepefaue MaTepuaJsoB [eJia Ha pacCMOTPEHHUE TO-
BApHILECKOTO CYAa; B) O NPUMEHEHHH NMPUHYIUTENbHBIX MeP BOCIHUTATEbHO-
ro xapakrepa; I') o rnepefade Julla Ha MOPYKHU OOILIECTBEHHOH OpraHU3alluu
UM TPYAOBOMY KOJIJIEKTHBY); 6) 0cBOOOXKIeHHE HeCOBEpPIIEHHOJETHHX C
NpHMeHeHHeM K HUM CYIOM TPHHYIUTENbHBIX Mep BOCIIMTATENbHOrO Xapak-
Tepa; 7) ocBOOOXKJEeHHEe HeCOBepLIEHHONEeTHUX C Mepenadyed nena B KOMHC-
CHIO MO fesaM HeCOBepIleHHOJEeTHHUX.

B nepuon «mepectpoiiku» (¢ 1985 r.), pacnana CCCP u o6pasoBanus
He3aBHUCUMOH YKpaunsl (1991 r.) mpousouin pagvkanbHble NpeoOpasoBaHHUs,
M3MEHUBILHE COLHMATbHO-9KOHOMHUYECKOE M TONUTHYECKOEe COCTOsIHHe 0fllle-
ctBa. HopmatuHble npennucanus YK Yxkpaunst 1960 r. y>xe He cOOTBETCTBO-
BaJI1 HOBBIM peajiisiM OOILIeCTBEHHOIO M IoCyAapCTBeHHOro pa3Butus. K romy
JK€ OHM He OTpakKa/HW B JOJIKHOU Mepe NOCTHKEHHH YrOoJIOBHO-IIPABOBOH U
JIpPYTUX OTPACJ/eBbIX HAayK, MHUPOBOTO 3aKOHOAATENBHOTO OIbITa GOPbOBI C Tpe-
cTynHOCTbIO. [103TOMY BHOCH/IUCH [IOTIOJIHEHHS M H3MEHEHHs B YyCTapeBLUHH
KOJIEKC BIJIOTb 0 MPUHSITHS HOBOro YTosoBHOTO Komekca B 2001 r.

OpHako rymaHu3auusi OTBETCTBEHHOCTH MO JO3YHTOM 3alUTHI NpaB ye-
JIOBeKa He Bcerja Obl1a NMPOAYMaHHOH, HHCTUTYT OCBOOOXKIEHHS OT OTBeT-
CTBEHHOCTH HEpeiKO 3aMEHSJICS KaTeropusiMM KPUMHHAJNbHOTO OTTEHKa —
«yXOJl OT OTBETCTBEHHOCTH», «yJauHasi NPUBATU3aLUS», <yYKJIOHEHHe OT YII-
Jatbl Hasmora». TeM caMblM HHCTUTYT OCBOOOXKIEHHSI OT OTBETCTBEHHOCTH



0. ®@. Crarkyn. UHCTUTYT O0CBOOOKIEHUS OT IOPUIUYECKOH OTBETCTBEHHOCTH 63

nozaBeprajcs auckpenutauuu. Cospes BONpPoC O HaydHOM OOOCHOBAHHUM JeK-
pPUMMHA/IM3ALMK PSila HE3HAUUTENbHBIX JeSTHUH B YCJIOBUSAX I'YMaHU3aLHUU OT-
BETCTBEHHOCTH.

PedopmupoBanue yroJoBHOrO 3aKOHOAATENbCTBA BHECJO CYLIECTBEHHBbIE
KOPPEKTHBBl B COMEpPKaHHEe MHCTUTYTa OCBOOOXKIEHHS OT YrOJIOBHOH OTBeT-
crBeHHocTH. B HOBOoM YK Ykpaunsl 2001 r. npenycMoTpeH caMoCTOSITeNbHbIH
pasnen IX «OcBob6oxKneHne OT YroJOBHOH OTBETCTBEHHOCTH», TIe KaXK/IbIH BHI
0CBOOOXK/I€HHUSI BbIIeJIEH B CaMOCTOSITeNbHYI0 ryaBy. OTCyTCTBYIOT Takue
BHJIbl OCBOOOXKIEHHST OT OTBETCTBEHHOCTH, KaK OCBOOOXK/EHHE C MPUBJIEYEHH-
eM K aJIMMHUCTPATHBHOH OTBETCTBEHHOCTH, C Tepefavedl Jesna B TOBapHIec-
KHH CyH, C Tepenadedl nesna B KOMHUCCHIO 10 JleJlaM HeCOBepLIEHHOJETHHX;
COXPaHEHBI TOJBKO Te BHIbI, KOTOPble JOKa3a/JH CBOIO MPaKTHYECKYIO 3(ek-
THUBHOCTb, CpPeIy HUX — B CBSI3U C Mepefadyedl Jula Ha Mnopyku (cT.47).

Hapsny ¢ ocHoBaHHAMH 0CBOOOXKIEHHS, NMPELyCMOTPEHHBIMH TPEXKHUM
YTOJIOBHBIM 32KOHOJATEJNbCTBOM (B CBSI3U C M3MeHeHHeM OOCTaHOBKH, B CBSI-
31U C UCTeYeHHeM CPOKOB JABHOCTH), BIIepBble MOSBUJIKCH HOPMBI 00 OCBO-
60XKIEeHNH OT YrOJIOBHOH OTBETCTBEHHOCTH B CBSI3M C HesITeJbHBIM packas-
HueM (cT.45), B CBSI3W C NMPUMHUPEHHEM BHHOBHOTO C TOTepIeBILIUM (CT. 46),
B CBSI3W C U3MeHEeHHEM O0OCTaHOBKH (CT.48), B CBSI3W C OKOHYAHHEM CpOKa
naBHOCTH (cT.49). OcBo6oXIeHNe OT YroJOBHOH OTBETCTBEHHOCTH IO JeH-
ctBywolleMy YK YKpauHbl BO3MOXKHO Tak»Ke Ha OCHOBAHHM 3aKOHA ¥ KPauHbI
00 aMHHUCTHM WJIM aKTa MOMUJIOBaHUS (CT.44).

YronoBHBIN 3akoH B pasgesne XV «Oco6eHHOCTH YrOJOBHOH OTBETCTBEH-
HOCTH M HaKa3aHWs HECOBEPLUEHHONETHUX» NpeaycMaTpUBaeT 0CBOOOKIeHNE
OT YrOJIOBHOH OTBETCTBEHHOCTH HECOBEpILEHHOJETHHX, BIEPBbIE COBEPILINB-
ILIUX MpecTynaeHre HeGObLIOH TSKEeCTH — B CJydyae, eCJd UX HCIIpaBJaeHHe
BO3MOXKHO 0e3 Hakazanusi (cT.97). Takke ObLIM pacIIMpeHBI CJAydaW OCBO-
60K/eHHUS OT YroJIOBHOH OTBETCTBEHHOCTH, NPENyCMOTPEHHble HOpMaMU
OcobeHHOH YacTH YTOJOBHOrO KOJEKca.

K coxanenuio, cerogHsi HHCTUTYT OCBOOOXKIEHHUS OT yTOJOBHOH OTBET-
CTBEHHOCTH INPaKTHUECKH Majo BOCTpeOGOBaH — HCKJ/IOYEHHE COCTaBJSIOT
eXXKeroJaHble MacCOBble aMHMCTHH, MPUYPOUEHHblE K TOPXKECTBEHHBbIM (106U-
JeWHBIM) faTaM, TOrha KakK B LeJsX peasu3alldd NMpPUHLKNA HHAUBUAYyaIH3a-
[IMM OTBETCTBEHHOCTH MX OCHOBAHMEM JOJLKHBI CTaTh BO3MelleHHe yilepOa u
NesiTesIbHOE pacKasiHue.

B psine orpacseil npaBa (KOHCTUTYLMOHHOH, TPYIOBOH, Ha/JOrOBOH) MH-
CTHUTYT OCBOOOXKIEHHS OT IOPUAMYECKOH OTBETCTBEHHOCTH [eKJapupyeTcs,
oHaKo cyaabo pa3paboTaHbl MPOLENyPHO-NpOLeccyaJbHble HOPMbI, UTO 3a-
TPYAHSIET ero peanusauuio. He nMeeT NaHHBIH MHCTUTYT M JierajbHOro (3a-
KOHOZaTeJ bHOro) onpenenenus. Jaxe YromoBueill kogeke Ykpaunbsl 2001 r.
He faeT olpejeseHUs «OCBOOOXKIEeHHE OT YroJOBHOH OTBETCTBEHHOCTHY.
Mexny TeM He0OXOAUMO NPeNyCMOTPeTh B J€HCTBYIOLIEM YTOJOBHOM KOZAEK-
ce YKpauHbl BapHaHTbl OCBOOOXK/EHHS BHHOBHBIX HE TOJbKO OT HaKa3aHHS,
HO U OT yTOJIOBHOH OTBETCTBEHHOCTH B LIeJIOM (B OINpe/e/eHHbIX CJAyYasix).

Hy»xnatoTca B ueTKOM pasrpaHH4eHUU KaTeropHu «0CBOOOXKIeHHe OT OT-
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BETCTBEHHOCTH» U <OCBOOOXKIEHHEe OT HAaKa3aHHUs», IOCKOJ/bKY TOHATHS I0pH-
IUYeCKOH OTBETCTBEHHOCTH M IPABOBOTO HAKa3aHHUS He TOXKAECTBEHHBI.
Hakasanue siBnsieTcsi popMoH ¥ MepoH I0PUAMYECKOTO OCYKIeHHs (mopuua-
HMS) BUHOBHOTO, IIPOTHBOIPABHOrO MOBEAEHMS, Bblpakamolleicss B OTpHLa-
TeJbHOH OLleHKe MpaBOHApYILUEHUs U JMLa, ero cosepiuusluero [13, c¢. 271—
272], To ecTb HaKa3aHHe BBICTYyNaeT MOCJAEACTBHEM, HACTYIHUBILUM 32 HECOO-
JIIOJIEHUe YCTAHOBJIEHHBIX IPaBHUJ MOBeJEeHUS — IOPUIHUECKUX HOPM. Bpe-
MeHHOe (TeMIopaJjibHOe) U3MepeHHe IOPUANYECKOH OTBETCTBEHHOCTH O0Jb-
llee, yeM Haka3aHMe, TaK KaK HaKa3aHWe INpHUMEHsIeTCs K JHULY, yXKe MpHU-
3HAHHOMY BHMHOBHBIM B COBEpILUEHHMH MpPaBOHApYLIEHHUSs, a IOpuaudyecKasr OT-
BETCTBEHHOCTb BO3HMKAeT Ha PaHHUX CTaAUsX, KOr[a JIMLO OCYLECTBJSET
NPOTHUBONPABHBIH MOCTyNoK. HakasaHue C/yKUT OCHOBHOH, HO He eIMH-
CTBEHHOH (OPMOH IOPUAHYECKOH OTBeTCTBeHHOCTH? [3, ¢. 51—57].

CrienoBaTtesbHO, «O0CBOOOXKIEHHE OT HAaKa3aHWUS» BBICTyMAaeT 3JeMeHTOM
CHUCTeMbl 0CBOOOXK/IEHUSI OT OTBETCTBEHHOCTH, TO €CTb CMEXKHOH C HeH 1opHu-
JIUYECKOU KOHCTPYKLHEH, ONpenesIollell OCHOBAHUS, UCKIOYAIOIINe IIpUMe-
HeHHe CAHKIWH B OTHOLUEHWH JIMYHOCTH TPABOHAPYIUUTE/S WM BCJAEACTBHE
UHBIX OOCTOSITEJNBCTB, NPelyCMOTPEHHbIX 3aKOHOM. Eciu ocBoGoxneHue oT
OTBETCTBEHHOCTH MOKeT HAaCTYNHUTb 10 BbIHECEHHS MPaBONPHUMEHHTEJSbHOTO
aKTa, TO 0CBOOOKIEeHHEe OT HaKa3aHHUsS — I10CJe ero BbIHECEHHS, MTOCKOJBKY
HaKa3aHHEe COJEePIKUTCS B MPABONpPHUMEHHUTE]bHOM akKTe. Ecsau ocHOBaHHeM
NpHBJIEUYEHUs] K OTBETCTBEHHOCTH BCeTrjia BBICTyNaeT COCTaB IpaBOHapyllle-
HUSI, TO OCBOOOXK/E€HHE OT OTBETCTBEHHOCTH BO3MOKHO TOJIBbKO IPH H3MeHe-
HUH COLMA/bHO-3HAUUMOH OLIEHKH AesHUSI WU JIHYHOCTH KakK OOIIeCTBEHHO
onacHelX. [IpumepoM TOMy ciy»>KaT MHCTHUTYTbl aMHHUCTHHM M MOMMJIOBAHHUS B
YTOJIOBHOM TIpaBe. 31eChb OCyXJeHHe Kak o00si3aTesbHasi 4acTb OTBETCTBEH-
HOCTH M Mepa BO3IeHCTBHUS IoCyIapCTBa He H3MEHSIOTCS: NpeTepreBaeT
MU3MeHeHHe JHIIb HaKa3aHue.

OcBo6oxIeHne 0T OTBETCTBEHHOCTH BCErja NpearnoJaraeT 0CBOOOXKIeHHE
OT HaKa3aHMs, TOTJla KaK OCBOOOXKIEHHe OT HaKa3aHWsS He UCKJIoYaeT I0pHU-
JIUYEeCKOH OTBETCTBEHHOCTH B CHJy TOrO, 4TO COCTAB NpPaBOHAPYILIEHHUS He
U3MEHMJICS U TNOBeJdeHHe cyObeKTa NMpaBoHAapylleHUs ocyxaeHo. OmHako
NPOTUBOINPABHOCTb JESIHUS YKe XapaKTepuayeTcsl HHaue, U IPaBOHAPYLIU-
TesJb (B CBSI3W C OOCTOSITEbCTBAMH, OINpeIeJEeHHBIMH 3aKOHOM), OCBOOOXK-
JEHHBIH OT HaKa3aHHUs, He HeceT JIHIIeHHH JIMUHOTO, OPraHU3aLMOHHOTO HJH
UMYLLECTBEHHOro nopsinka. OTHOCUTENBHO HEro MOryT ObITb HCIIOJb30BaHBI
MHble Mepbl BO3/E€HCTBUS (HarpUMep, Mepbl BOCCTAHOBJIEHHUSI HApYLIEHHOTO
MIPaBOOTHOLIEHHS).

Kaxnasa oTpacsb 3aKOHOJATeNbCTBA (PUKCHPYeT CBOH, CleluduuecKue,
OCHOBAHHUSI OCBOOOXKJEHHUSI OT OTBeTCTBeHHOCTH. HauboJsiee oOMMMHU U1 HUX
SIBJSIIOTCS CJenyrolde: 1) HeBbICOKast cTeleHb (MaJ03HAYUTENbHOCTD) 00IIIe-
CTBEHHOH ONAaCHOCTH INpaBOHApylLIeHHst JuOO0 yTpaTa UM IPHU3HAKOB 0Ollle-
CTBEHHOH OMAaCHOCTH KO BPEMEHH pacCMOTpPeHHs Jesna B Cyje; 2) HHU3Kad
cTerneHb 0OLECTBEHHOH OMACHOCTH JIMUHOCTH NPABOHAPYLIUTENS JUOO0 JHULO,
COBepIllKBIIee MpPaBOHApYLIEHUE, MepecTano OblTbh OOLIECTBEHHO OMACHBIM;
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3) HesiTeNbHOE pacKasiHWe NpaBOHAPYILUTE/s — IPUMHPEHHe C MOoTepres-
IIAM U A0OpPOBOJIbBHOE BO3MellleHHe MPUYMHEHHOTO CBOUMH JeHCTBUSAMU
yilepba (Bpena), TO eCTb Ha/lWuMe Yy JIMLA COLMaNbHO 0goOpsieMoro nosefe-
HHSI, KaK MPaBUJIO [0 U IOCJe COBEeplUeHUs MpaBOHApylleHHus; 4) ucteueHue
CPOKOB [aBHOCTH BO3HWKHOBEHHS IOPHIMYECKOH OTBETCTBEHHOCTH; D) aKThI
AMHHUCTHH M TTOMHJIOBAHHUS.

YHuBepcanpHble 06llleTeOpeTHYECKHEe MPU3HAKH OCHOBAHHH OCBOOOXKIE-
HHS OT IOPUAMYECKOH OTBETCTBEHHOCTH, TO €CTb NPHU3HAKM, OXBaThbIBAOLIME
BHABI OTPacCJ/JeBbIX OCHOBAHHUH: 1) /MML0, cCOBeplIMBIlIee NpaBOHAPYLIEHHE,
nepectano ObITh OOIIECTBEHHO OMACHBIM — €ro MoBeJeHHe CTaJ0 COLHANbHO
ono6psieMbIM; 2) NpaBOHapylleHHe JUOO0 HMeJO HEBBICOKYIO CTeleHb o0llle-
CTBEHHOH OMACHOCTH, JUOO B pe3y/bTaTe U3MEHEHUH 0OCTOATENbCTB yTPATH-
JIO TIPU3HAKU OOIIeCTBEHHOH OMAaCHOCTH; 3) UCTEKJIH CPOKH NABHOCTH IpH-
BJIEUEHHS] K IOPUANYECKOH OTBETCTBEHHOCTH.

Takum ob6pasom, B IOpUIUMUECKOH NPAKTHKe COBPeMEeHHOH YKpauHbI, CTaB-
el Ha MyTh MOCTPOEHHS MPABOBOIO TOCYAApCTBA, CHCTEMAa OCBOOOXKIEHHUS
OT IOPUIMYECKOH OTBETCTBEHHOCTH HYXKAAeTCS B yKpEIJIEHWH H Pa3BUTHH
KaK OJIHOTO M3 TPHOPUTETHBIX HANpaBJ/eHUH, MOCKOJIbKY OOLIMM KpUTepHeM
3(p(PeKTUBHOCTH OCBOOOXKAEHUS OT IOPUAHMYECKOH OTBETCTBEHHOCTH CJYXKHUT
CHHKEeHHe YPOBHS IPaBOHApPYILIEHUH, a IOMOJHUTENbHBIMH — BOCCTaHOBJIE-
HHe TPaBOOTHOLIEeHUS] 6e3 KOH(JIMKTA; MpeIoTBpalleH’e TOBTOPHOCTH COBEp-
ILIeHUs] TIPaBOHApPYIIEHHS; POCT NPABOCO3HAHUS CyOBEKTOB-PaBOHAPYLINTE-
Jiell Ha 3Tanax gocyneOHoro pazbuparesnbcTBa. Bece 3T0 B LesoMm crnocobCTBY-
eT YKpeIJIeHHI0 3aKOHHOCTH W MPaBOMNOPSIIKA.

['ymaHuCTHUECKAs TTONUTHKA FOCYIAapPCTBA JOJKHA BbIPA3UThCS B COTJIACO-
BAHHOM 3aKpeIlJIeHHH B OTHe/bHbIX (OTHEJbHOH) CTaThAX (CTaTbe) oTpacJe-
BbIX KOJEKCOB OCHOBAHUH OCBOOOXKIEHHS OT IOPUAMYECKOH OTBETCTBEHHOCTH
(pu BCeM HX OTpacjeBOM pa3HooOpa3uu) Kak BapHaHTa Pa3BUTHS MPaBOOT-
HOILLIEHUS] OTBETCTBEHHOCTH. [IpaBoBble CTaTyChl rOCyHapCTBEHHBIX OPraHOB
HY>KIAI0TCS B JOTMOJIHEHHUSIX, KAaCalOLIUXCs TPABOMOUHMH 110 NMPUMEHEHUIO HH-
CTUTyTa OCBOOOXKMIEHHS OT OTBETCTBEHHOCTH, OINpefeseHUH MpeaesoB HX
KOMITIETEHIIMH, IPOLIECCYaNbHOT0O MOPsiAKa, B TOM YHMCJIe 3TaloB MPOoLeccyalb-
HOH JesITeNbHOCTH (COOTBETCTBEHHO CTaIMsIM BO3HUKHOBEHHS, KOHKpeTH3a-
LIMH, peanu3alyu IOPUIHYeCKOH oTBeTCTBeHHOCTH). LlesecoobpasubiM cTaHo-
BUTCSl 00BbSIBJI€HHE aMHUCTHM (B CHJIy CYpPOBOCTH CaHKLMH) Mo OoJee LIMPO-
KOMY KPYTY JIMLI, BKJIIOUasl U MPECTYIJIEHUsI CPeiHeH TSKEeCTH, NPH yCIOBHH,
4TO 3TH NPECTYIJIEHUs He CBSI3aHbl C NPUYMHEHHEM Bpela 3I0POBBIO YeJo-
Beka. HyknawoTcs B rocynapcTBeHHOH MOMOMIM (0COOEHHO B TPYHOYCTPOH-
CTBE) JIMLA, BbILIEAIIHE U3 MeCT JIULIEHUs1 CBOOOIBI B pe3yJbTaTe 0CBOOOXK-
NeHHsT OT OTBETCTBEHHOCTH U Jp.

CkasaHHOe laeT OCHOBaHME /ISl BBIBOZA, UTO HHCTUTYT OCBOOOXKIEHUS OT
IOPUAUYECKOM OTBETCTBEHHOCTH — 3TO KOMILJIEKCHBIM MHCTUTYT CO CBOEH
CTPYKTYPOH M pasJU4YHBIMH (pOPMaMH IPOSIBJEHHS, TECHO CBSI3aHHBIH C HH-
CTUTYTOM IOPUIMYECKOH OTBETCTBEHHOCTH, 3aHMMAIOLIMM 0co00e MecCTO B
NpaBOBOH cHUCTeMe OOllecTBa.
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10.
. Cyxopykos I'. K. OcBo6oxkIeHHE OT OTBETCTBEHHOCTH MO COBETCKOMY MpaBy: ABTOped.

12.

13.

[Ipumeuanus

. [Opunnueckasi «KOHCTPYKUHSI» TIpeAcTaB/sieT co00H CBOeoOpa3HOe MOCTPOEHHE IpasB,

00513aHHOCTEH, OTBETCTBEHHOCTH; BBICTYNAET MOCTOSIHHOM, YCTOSIBLIEHCS «THIOBOH CXe-
MOH», «MOIEJbI0», C TIOMOILBIO KOTOPOH YIOBJETBOPSIIOTCSH MHTEPECH JIUL, NOCTUraeTCs
ONTHMaJIbHBIA pe3yJ/bTar.

.B. M. BypIII/IH cydTaeT, 4TO C MOMEHTaA 06p6TEHI/IH OOBHUHHUTENbHBIM IpUroBopoMm cyna

3aKOHHOH CHJIBI BO3MOXKHO OCBOOOKIEHHE OT HaKa3aHWS WJH HHBIX YTrOJIOBHO-IIPABOBBIX
Mep BJAUAHHA, YTO BXOOUT B COAEPKAHHE OTHAECJBbHBIX q)OpM yI‘OJIOBHOI;'I OTBETCTBEHHOCTH,
OIHAKO OCBOOOAMUTBH JIMLO OT yI‘OJ’[OBHOﬁ OTBETCTBEHHOCTHU Y2K€& HEBO3MO2KHO. ITo aToit
IIpUYHHE B TOpSAOKE de lege ferenda on BHOCHT NpenJio’keHne O0TKas3aTbCd OT WHCTUTYTA
0CBOOOXKIEHUS OT yI‘OJIOBHOI;'I OTBETCTBEHHOCTH W NPEeAyCMaTPUBATL JHUIIb BO3SMOXKHOCTb
0CBOOOXIEHUST OT HakKa3aHus, ero peasbHOTO OTOBIBAHUS ¥ B OTHEJbHBIX cjaydasax oT
UCIIO0JIb30BaHUST KaKUX-THOO0 OPYTUX Mep YroJIOBHO-IIPABOBOTO BJUAHUA.
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