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JI. H. Cymapoxosa

IOPUIAUYECKAS JIOTUKA:
NPEAMET U NMEPCIEKTUBbI PA3BUTHUS

Bonpoc o craryce u npenMeTHOH 00J1aCTH IOPUAMYECKOH JIOTUKH BBIXOIUT
3a npeaesbl YUCTOH TEOPUHM M KacaeTcsl KaK IOPUAMYECKOH MPaKTHKH, TaK U
MHPOBO33PEHUECKHX OCHOBAHWH JIOTHKH U lopucnpyneHuuu. OQHU HCcreno-
BaTeJM YBEPEHHO IMPHU3HAIOT CYLIECTBOBAHHE OTHOCHUTEJbHO CaMOCTOSITE/b-
HOH OUCLMIIJIMHBI «Ha TpaHMLIe» JIOTHKU U IOPUCIPYNEHLHH, a APyrhe CTOJb
’Ke YBepeHHO OTPHLAIOT Kakoe-mubO MpaBo IOPHUAMYECKOH JIOTMKH Ha Cylle-
ctBoBaHue. [ToNMBITKH apryMeHTHpPOBaTh YKa3aHHble MO3ULHMH, B KOHEYHOM
cyeTe, MPUBOASAT K HEOOXOAMMOCTH YTOUHEHHMS] COOTHOLLEHHUS TE€OPeTHYEeCKO-
ro ¥ NpakTHYeCKOro crnoco6oB ocBoeHuss mupa. CoBpeMeHHass ¢uaocodus,
Kak noayepkuBaeT A. A.VMBakuH, mpuiia K BBIBOAY O €IMHCTBE, XKHBOM
B3aUMOJEHCTBUU TpPeX (PYHKUMH M, COOTBETCTBEHHO, TpPeX MOACHUCTEM MHPO-
BO33pEeHHUsI: LIeHHOCTHOMH, M03HAaBaTeJbHOH U MOBEJEHYECKOH; B COOTBETCTBHUHU
C 3THM aKCHOJIOTHSl, THOCEOJIOTHSI U NPaKCeOJOrusl NPU3HAIOTCS OCHOBHBIMU
dbunocopckuMu nucuunarHamu [1, ¢. 37—40] ¥ oyepuyuBaIOT TJIaBHbIE acCleK-
Tbl (PuA0COPCKUX MPobdJIEM.

B npakceosoruu peanusyercs cBoero pojaa oopaTtHasi CBsI3b B JIBHKEHHH
YpOBHeH OCBOeHHS MHpa: ueM OoJjiee pasBUTHIM M, B ONpelesleHHOH Mepe,
ABTOHOMHBIM CTAHOBHUTCSI T€OPEeTHYECKHUH YPOBEHb, TeM CHJ/bHee OLLYLIaeTcs
noTpeOGHOCTb B BOCCTAHOBJIEHUM €ro CBSI3M CO BCEH LeJOCTHOCTBIO OBITHS,
CO BCEeMM OCTaJ/JbHBIMH BHIAMHU YeJOBeueCKOH nesiTesbHOCTH. [laneko He
c/lydaeH TOT «IIOBOPOT K MpaKTHKe», KOTOPbIH XapaKTepeH AJs LeJoro psiaa
tunocodckux obaactedl B KoHle XX BeKa: MOSBJASIOTCS paboOThl MO MPaKTHU-
YeCcKOW 3THKe, MPaKTHUeCcKoH Jioruke. Hapsiny ¢ ¢unocoduel npasa, peanu-
3yIOlIeN HamnpaBJeHWe HUCCJAeNOBaHUH OT dunocopuu K npary, Bcé Honee
4ETKO NMPOSBJISAIT ceOsl MOUCKH, BeAyllHecs B MPOTUBOIOJ0KHOM HampasJe-
HUM — OT IpaBa, OT peasibHbIX MPAaBOBbIX OTHOLIEHUH — K (pusocopuu.
Comsiémcss B 3To# cBsidu Ha kHury A. ®. 3akomsuctoBa «MOpumnueckas
¢unocodpus», rae aBToOp OTCTauBaeT HEOOXOAUMOCTb NMPU3HAHUS «(DYHIAMEH-
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TaJbHOTO aHTPOIOJOIMYECKOr0 HOpMaTHBa», KOTOPBIH peanusyeTcsl B Npase,
HO cepa OeHCTBUS KOTOPOro LIKpe, YeM opunudyeckasi cgepa [2, c¢. 11, 13—
15]. 3nech opuanyeckass Guaocodusi B U3BECTHOH Mepe MPOTHBOMOCTABJIS-
etcs (uiocouu npasa. Brnpouem, ceronHsi 3aMeTHa M Apyrasi TeHOEHLHUS:
MUHTepPNpeTHpPOBaTh (PUI0CO(pHUI0 NpaBa MMEHHO Kak HCCJ/el0BaHUe, HAyllee
OT mpaBa K Quaocoduu, 4To OPraHU3aLMOHHO MPOSIBUIOCH B OTHECEHUH (hH-
Joco(uu mpaBa K IOPUAHYECKHM AHUCLUIJIMHAM.

OpnHako, KakK NpeacTaB/sieTcsi, I/l CMEXHBIX o6sacTell 3HAHUS aKTyaJlb-
HOM sIBJsIeTCSl 3ajJaya He OuYepeJHOH CMeHbl «IJIAaBHOTO» HalpaBJeHHs, a
rapMOHH3aLMK, YPaBHOBELUUBAHUSI 00€HX TEeHIEHLMH; TOJbKO TaKas rapmo-
HM3aUMsl NaéT MpaBO Ha yCTOHYMBOe CYLIeCTBOBAaHHE KaxKAO0H «IOrpaHuy-
HOH» mucuunauHbl. CeroiHsllHee MPOTUBOCTOSIHHE MHEHHH TaKOBO, YTO B
crope nob6eXaalT CKOpee MPOTUBHUKM NPU3HAHUSA IOPUAMYECKOH JIOTHKH,
yeM CTOpPOHHHKH. [IpnuMHa, Ha MOH B3IJSA, COCTOMT B TOM, UTO U Ta, H
Jpyrasi CTOPOHa MO CyTH [eJa OTOXKAECTBJASIOT I0OPUANYECKYIO JIOTUKY (U TeM
CaMbIM NpPaKTHYECKYIO JIOTHKY) C NpuKJAanHo#. [IpuBenem TunuuHoe omnpene-
nenve: «fOpunuyeckasi Joruka — TMPHUKJIAAHOH BUJA 3HAHHUH, paccMaTpHUBalo-
A TpuUMeHeHHe 00LIeld JIOTHKM B KOHKpPeTHOH crelupuyeckod cdepe dye-
JIOBEYECKOH NesiTeJIbHOCTH — lopucnpyneHuun. IOpuanyeckas jsoruka BKIIO-
yaeT B ceOs BCe MOJIOKEHUS HAayKH JIOTHKH, NEMOHCTPUPYS BMeCTe C TeM
0cOOEHHOCTH M 3HAUYeHHe WX B IOPUIUUECKOH mesitesbHocTH» [3, c. 10].
A mexny TeM, ecqu OpUAMUYECKAs JIOTMKA — YACTHBIH Cjydyadl mpakThyec-
KOH JIOTUKH U JeUCTBUTENbHO SIBASIETCS Pe3yJbTaTOM B3aUMOIEHCTBHUS JIOTH-
KA U IOPUCTIPYAEHLNH, B HEll JOJIKHBI He TOJbKO COCYLLeCTBOBaTb, HO U B3a-
MMOJIeICTBOBATh /IBA HaNpaBJIeHUS MCCJAENOBAaHUH: OT JIOTMKH K IOPUCIIPY-
JNeHUMH (MPUKJIa[HAs JIOTHKA) U OT IOPUCIPYAEHLHH K JOTHKe (JIOroreHes,
npotosoruka). K npoTosoruke MOXXHO OTHECTH MPOU3BOACTBO «pabouyux
cXeM», NOMNOJHSIIOLMX H3BECTHbIe Jorudyeckue noctpoeHusi. Kak Obl 3TH
«paboyre cXeMbl» HU KBAJIU(DPULUUPOBANHUCHh — <IIPOTOJOTHUECKHE», «KBa3H-
JIOTUYECKHEe», KBHEJOrHYeCKHe», OHU MOTYT CONOCTAaBJ/SATHCS C JIOTHKOH, «Ile-
PEBOAUTHCS» HA $I3bIKH COBPEMEHHOH JIOTHKM WJM BOCIOJHSATH HX, KOTJa B
3TOM eCcTb NoTpeOHOCTb. B mopas.jsioueM OOJbIIMHCTBE NYOMUKALMH IO
IOPUAMYECKOH JIOTHKEe O BTOPOM HalpaBJ/eHUH He TOBOPHUTCS HUuUero. Yueo-
HUKH MO IOPUAMYECKOH JIOTHKE OT OOBIYHBIX yUYeOHMKOB JIOTHKH OTJIMYAIOTCS
JIMILb IOPUAMYECKHMH NpPHUMEpPaMH @ MHOTOYUCJIEHHBIMH YTBEPKIEHHUSIMH O
BaXKHOCTH JIOTUKU /Sl IOPHCTOB.

Hckarouenui u3 obluero npaBujia HEMHOTO; K HUM MOXHO OTHEeCTH pado-
tol B. [I. TuToBa, rae K 1OpHAMYECKOH JIOTHKe OTHOCSITCS 06a HamnpaBJeHHs
MCCJIe0BATENbCKOH AaKTUBHOCTH. 3HAUMTe/bHOE BHUMaHHE YIEJEHO POJIH
CyneOHOU MpPakTHUKU B (OPMHUPOBAHUM NPEBHEH MPOTOJOTHKH, a 3aTeM H
coberBenno Joruku [4]. B. [I. TuTOB 3amuiiaer Te3WC O TOM, YTO U COBpe-
MeHHasl IOPUCIPYIEHLHUs He OrpaHU4YMBAeTCs JHIIb NPUMEHEHHeM TOTOBBIX
JIOTUYECKHMX CXeM M MpaBUJ/: OHA BblpabaTbiBaeT CBOM CTPYKTYpPBl U MpaBHJa,
OTpazkallllie BHYTPEHHIOIO JIOTHKY MpaBa, NMPOSIBJIEHHYI0 U 3aKpelJeHHYI0 B
IOPUIHUECKOH TMpakTHKe [5].
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Henb3s cuutath, 4TO npolecch JOroreHesa, NpoOUCXOAUBIINE B IpeBHEM
MHpe, 3aKOHUUJIUCh BMECTe C BO3HUKHOBEHHEM JIOTMKM KaK CaMOCTOSITe/b-
HOH Hayku. Jlornyeckoe 3HaHMe COBepLUEHCTBYETCSl — YTOUHSIETCS, CHCTe-
MaTU3UPYeTCs U IOMNOJHSETCS He TOJbKO B pe3y/bTaTe BHYTPHUJIOTHYECKOTO
TBOPUYECTBA; CYLIECTBYIOT KpeaTHBHble NMPOLECCHl B Pa3jUUYHbIX cdepax ye-
JIOBEYECKOro OBbITHS, pe3yJabTaThl KOTOPBIX MOTYT NPeACTaBJSATb HHTepec
IJIs1 JIOTHKM KakK HaykKu. PopmasvHoe MmolulieHue 803HUKAEM HA OCHOBE
Gopmarvroco nosedenus, T.e. IOBeeHUS 110 3apaHee MPUHSATHIM [IPaBUJIAM,
stasoHaMm, obpasuam [6, c. 10]. FOpunuueckas nmpakTHka, B TOM YHCJe TpaK-
THKa MPABOCYAHS], He TOJbKO B JPEBHOCTH BJMsIA HA (OPMUPOBAaHUE U (PYH-
KLIMOHHPOBaHHUE TMOHSATHSI N0Ka3aTesJbCTBa; OHA MPOJOJIKAET BJAUSATb HAa HHUX
u cerivac. Oco6eHHO BeJMK BKJaJ MPOLECCYaJbHOTO MpaBa, BeKaMu LINU(O-
BaBILIero NnpaBu/a BeldeHUs 10Ka3aTesNbCTBa B Cyle, NPUHLMIIBL, JeKallde B
ocHoBe npaBocynus. FimeHHO 00006lieHHe NOCTHXKEHUH IMpOoLecCyasbHOro
npaBa B IOPUAMYECKOH JIOTHKE AOJKHO, KaK MpeaCcTaBJ/seTCsl, CTaTh MOLLIHBIM
CTUMYJIOM [JIs1 COBEPLUEHCTBOBAHHUSI OOLIEH JOTMYeCKOH TEOpHH U TeM ca-
MBIM [JIS1 OCO3HaHHUSl (pakTa B3aUMOJEHUCTBUS JIOTHKHM C NMPAKTUYECKOH XKH3-
HbIO COBPEMEHHOr0 4esjoBeyecTBa — CBSI3M ONOCPENOBAHHOH, CJI0XKHOH, He
BCeTraa Mpo3pavyHoid U 0603pUMOH, OJHAKO OOBEKTHBHO CYIIECTBYIOIIEH. DTO
[IOMOTraeT OCMBICJAUTb OTHOCUTEJNbHOCTb CYLIECTBYIOLIUX MJATOHHCTCKHUX
npeacTaBJeHul 06 anpHOPHOCTH M BEYHOCTH JOTHUYECKHX CTPYKTYp, BO
MHOTOM YKpeNMBILHXCS B COBpeMeHHOH Jsoruke 6maronaps I.®pere.

[Opunnueckas JOrukKa, OCyIIeCTBJSIONIAs TapMOHUYECKOe paBHOBECHE
NPUKJIAJHOTO U KPeaTHBHOIO acleKTOB M3yueHHUs (POPMasbHOTO MbILLJIEHHS,
UMeeT MpaBO Ha CYLLEeCTBOBaHUe B TOH Mepe, B KaKOH OHa oOecreyuBaeT He
TOJMBKO aJleKBaTHOe MOHUMaHHe B3aUMOAEHCTBUS JIOTHKM M IOPUCIPYIAEHLMH,
HO W UX JaJjibHellllee pasBUTHe, COBEPLIEHCTBOBAHHE B MHTepecax LEeJOCT-
HOro, rapMOHMYHOTO OBITHS yeJioBeKa.

OcraHoBUMCSl ajiee HA HEKOTOPBIX MOMEHTaX B3aUMOIEHCTBHUS JIOTHKH U
IOPUCIIPYEHLMH, KOTOpble NaloT NpeAcTaBJeHHe O NpeaMeTHOH olJsacTu
IOPUAMYECKOH JIOTMKH M O NMepCleKTHBaX €€ JajibHeHllero pasBUTHS.

Haunéwm c ob1ie#i KOHCTATALMK, COCTOSIIER B TOM, YTO JJ5 IOPUIUUECKOH
JIOTUKH BecbMa MPOAYKTHUBHBIM OKa3blBaeTCsl KOMMYHHMKAaTHBHOE H3MepeHHe
KaK MBbILJIEHHUS, TaK U NpaBa. B kKauecTBe MeTasi3blka YCMELIHO MOTYT HC-
MO0JIb30BATbCS SI3bIKH CEMHUOTHKH M TEOPHUH OOLIEHHS B LUMPOKOM HMX MOHH-
MaHHH. DTO KacaeTcs BCEX OCHOBHBIX Pa3/iesoB IOPUAHUECKOH JIOTHKH:

— (opMbI NpeACcTaB/JeHNsT U TOHHMaHUs MH(GOPMALUKU B IOPUCIIPYIEHLHH;

— (opmbl TiepepaboTKU, TpaHChHOPMALMK IOPUIUNYECKH 3HAUUMOU HHGOP-
Mauuu, obecrneyuBarllve B3aUMONOHHMaHHe KOMMYHHMKAHTOB;

— (hopMbl 0OOCHOBaHMS IOPUIMYECKUX pelLIeHUH W BBIBOIOB;

— of0ulye 3aKOHbl U NPUHLMIIBI JIOTHKH, AeHCTBYIOLIMe [J5 BCeX yKas3aH-
HBIX ()OPM MBILINEHHUS.

AxTHBHO 006CyKnaeMoi Mmpo6JeMOH, OTHOCSIIEHCS K MEPBOMY M3 YIIOMS-
HYTBIX BBIllI€ Pa3fe/ioB JIOTHKH, SIBJAsSEeTCS Npob/eMa YyTOUHEHHS opUAUYec-
KHX TEPMHMHOB, B TOM yHcJie mpobseMa ne(pUHUTUBHBIX HOpM. IOpunnyecku
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TEPMHH (CJOBO WJIM CJOBOCOYETAHHE) MOXKET YTOUYHSTHCS PA3JHUYHBIMH CIIO-
cobaMH; OOHUM M3 HHUX SIBJSIETCS OMNpeleseHHe-yTOUHEHHe OOIIUX, CYIle-
CTBEHHBIX MPHU3HAKOB, 00pasyWUIUX COMepKaHHe (CMBICJIOBOE 3HAUeHHE)
TepMHHA ¥ TE€M CaMbIM 3a[alOIIUX e€ro MpeaMeTHYy obJacTb. Takodl HOpUIH-
YeCKHH TEePMHH MOXKeT ObITb Ha3BaH OpUAMYECKHM TNoHsTHeM. OmHako na-
JIEKO He BCe IOpHIMYECKHe TEePMHHBI BbipaxKaloT moHATHs. M naneko He Bce
croco6bl YTOYHEHHS OPUAMYECKHX TEPMHHOB SIBJASIOTCS OMpeaeseHUsIMH.
Onpenenenue HeoOXONMMO MJIsi YTOYHEHHsS 0a30BBIX, (yHIaMeHTaJbHBIX
TIOHSATHH, COCTaBJSIIOUIMX KaTeropuasbHbli 0as3uc si3blKa OPHUCIPYAEHUHH B
LIEJIOM.

Tpemsi 06513aTe/IbHBIMH KOMIIOHEHTAMHM TOHSITHS BBICTYIAIOT CJIOBO-TEP-
MHUH, ero oco6oe CMBICJIOBOE 3HaueHHWEe M ero NpeiMeTHOe 3HaueHue, 3a/1aBa-
eMoe BBbIOpaHHBIM CMbICJOM. Jl/isi ycremHoro (pyHKUHOHHPOBaHUS 6a30BOro
FOPUIMYECKOTO TIOHSITUS HaI0, YTOOBI COOOIIECTBO IOPUCTOB TIPUHSJIO BCE TPHU
KOMITOHEHTA TOHSITHSI ¥ CBSI3b MeXIy HUMHU MOHUMAJO KaK HeOOXOTUMYIO
cBsi3b. [locsienHee yc/ioBHe BbIpaXkaeT MparMaTHYeCKHH acreKT IOPHIHYECKO-
TO TIOHATHS, KOTOPBIH MOMOJIHSET €ro CeMaHTHYeCKUH (CMBICJOBOE W TIpE.-
MeTHOe 3HaueHHe) U CHHTAKCHYECKHH (CBSI3b MEXKIYy NMpPH3HAKAMH) ACIMEKTHI.

B Joruke naBHO W3BECTHO pasleieHHe peasibHbIX U HOMHUHAJBHBIX OTIpe-
neneHuid. B coBpeMeHHOM KOHTEKCTe KOMMYHMKATHBHOTO TOAXONA UX Pa3JiH-
Yyhe MOXXHO MHTEPNPETHPOBATH CJAENYIOUMM 06pa3oM: B HOMHHAJIbHOM OTIpe-
NeJIEHHH SKCIIHIUTHBIM SIBJSIETCS OTHOIIEHHE HMEHOBAHHS, a B peajibHOM
— oTHouleHHe o6o3HayeHus. O6a OHH MOTYT peasr30BaThCs OAHOBPEMEHHO,
€CJIM OHHU SIBJSIOTCS CTOPOHAMH OJHOrO MpPEeAMETHOro 3HauyeHHsi. B sTom
c/ydyae OHM MOTYT HMMETb MPaKTHYECKH OJMHAKOBBIH cMbica. Hampumep:
«BbIHYXI€HHBIH NPOTYJl — BpEeMsi, Ha MPOTS)KEHUH KOTOPOTO PabOTHUK He
MO CBOEH BHHE JIMIIEH BO3MOXKHOCTH paboTaThb» (peasibHOE OINpeneseHHe).
«TepMUHOM <«BBIHYXKIEHHBIH MPOTYJ» Ha3blBaeTCs BPeEMSs, Ha MPOTSKEHUH
KOTOPOTO PaOOTHHK He IO CBOEH BHHE JHILEH BO3MOXXHOCTH paboTaThb»
(HoMuHa/MbHOE ompeneseHne). Ho oTHolIeHWEe MMeHOBAHUS MOXKET OBbITh
HalpaB/JeHO He Ha TpeaMeT HEeNOoCPeNCTBEHHO, a Ha HEKOTOPbIH paHee
BCTPEYABIIMHACS TEKCT WJH APYTrOHd CMBICJ, OBITH MPH 3TOM HX COKpalleHHBIM
3HaKOM H TOJIbKO OTIOCPEIOBAHHO, Yepe3 3TOT TEKCT HJIH CMBICH (KTEKCT B
TEKCTe», KUHTEPTEKCT» C CEMHOTHYECKOH TOYKHU 3PEHHs]) COOTHOCHUTBCS C
peIMeTHON 00JIaCThI0 TEPMUHA U €T0 aKTyaJbHbIM cMbicaoM. Cioga 0ObIYHO
OTHOCSIT OTIpelleJIeHUs] TEPMHHOB, COCTOSIIIME B PACKPbITHH 3THUMOJIOTHH
CJIOBA, B3ATOHW M3 KaKOro-iubO ApPEBHEro sid3blka. B 1opuaHuecKHX TeKCTax
IIHUPOKO PacrnpoCTpaHEHbl U APYrHe BapHAHTbl <HHTEPTEKCTOBBIX» HOMH-
HaJIbHbIX OTpeeJsieHuH, CBSI3aHHBIX HE TOJBKO C CEMaHTHKOH, HO W C TIpar-
MaTHKOH KOMMYHHKAllMH, C BOMpPOCaMH ynoOCTBa OPTraHU3alMU COOOIIEHHUS.
CkaxkeM, CTOPOHBI MOoroBopa 0003HAUATCSl COOCTBEHHBIMH Pa3BEPHYTBIMU
HMeHaMH C YKa3aHHeM COOTBETCTBYIOIIMX PEKBU3HUTOB, a MOTOM (DUKCHPYET-
cs: «majee MMeHyeTCs «3akKasuuk»; «aajee UMeHyeTcsl «VICTONHUTEB>.
DTo He YTO MHOE, KaK BapHAHT HOMHHAJBHOTO OMNpe/eseHHs], UMEIOIIEero BUI
COKpallleHHus] paHee MOCTPOEHHOTO TeKCTa («HHTEPTEKCTa»).
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Pasnuune mMexny HOMHHaJbHBIMH M peabHbIMH ONpeeeHUSIMH OTHOCH-
TeJbHO: 3TO HE CTOJIbKO [1BA Pa3HbIX BHIA OMNpeleseHHs, CKOJIbKO IBe pas-
Hble (DYHKLUHH OTNpeleseHHs, KOTOpble He 00s3aTebHO HMCKJUYAT APYT
npyra. Jlioboe peasnbHOe ompeneseHHe He TOJbKO XapaKTepU3yeT MpenMerT,
HO M TMOMYTHO fesaeT TepMHUH (aKTHUeCKH UMEHEeM, 3HAaKOM 3TOrO MpeaMeTa.
C npyro#i CTOpOHBI, HOMHHAJbHOE OMNpeleJeHNe TaeT HHOTAA NOCTAaTOYHYIO
HH(OPMALHUIO O TIpeaMeTe.

B ropunnuecko#l nmpakTHKe BecbMa CYIIeCTBEHHBIM OKa3bIBaeTCsl APYTOE,
YHCTO MparMaTHyecKoe CBOHWCTBO OINpe/iesieHUs: ero JerMTHMHOCTb, €ro MpH-
HATHe npaBoBbIM counymoM. Tak, B. JI. TutoB oOpauiaer BHUMaHHe Ha Mpar-
MaTHYEeCKYI0 CTOPOHY IOPHAMYECKHX OMNpeleseHUH, BbiAe sl apOUTpasbHble
onpenesieHust, KOTOPble «I0JKHbl MPUHUMATbCS ABTOPUTETHBIM HAaYYHBIM
Co00IIeCTBOM MPAaBOBENOB KaK o00lieo0s3aTesbHble, 6€30THOCUTENbHO K
pas3auuusaM pasfiessieMblX JOTMYeCKUX NOKTpuH» [7, c.204]. Cornamasch ¢
B. JI. TUTOBBIM OTHOCHTEJBbHO 3HAYMMOCTH apOUTPAbHBIX IOPUAMYECKHX OIl-
penesieHdl, s He MOTY COTJIACUTBCS JIMLIbL C TeM, YTO pedb HaeT 06 ocobom
BUJIe OTIpefiesIeHUH, Hapsily ¢ peajbHbIMA ¥ HOMHHAJIbHBIMU OMNpeneeHUIMH:
3leCb peub HAET O PasHbIX (PYHKUHUSX ONpeaeseHHsi, BIOJHE COBMECTHMBIX
IpPYT C IPYroM, pasjHyalolUXCsl JUIIb MO CTENMeHH SKCIJIMLUUTHOCTH U 3Ha-
YUMOCTH B KOHKPETHOH KOMMYHHKAaTHBHOH cuTyauuu. Jlobas nepuHuuns
(v peasbHasi, ¥ HOMHHaJ/bHAS) B JIIOOOH IOPUANYECKOH KOMMYHHUKALMH TOJIXK-
Ha ObITb MPUHSATOH BCEMM €e YyYaCTHHKAMH. DTO MparMaTHYecKoe MPaBHJIO
00I11€3HAaUUMOCTH OTCYTCTBYET B OOBIUHBIX y4eOHUKAX JIOTHKH, TaM ylessieT-
Csl BHUMaHHe CEMaHTHKe U CHHTAKCHCY, HO He yJeJseTcCsl BHUMaHHe Mparma-
THKe (croco6am W npaBusiaM ynotpeOJ/eHHs1) BbIpaKeHHOH B SI3bIKE MBICJH.
[Tockonbky pa3paboTKa JIOTHYECKOHW MparMaTHKH CEeroJHs BeCbMa aKTyasb-
Ha, JOTHKaM CJedyeT MPUCAYLIATbCS K BBIBOAAM IOPUCTOB, (PHKCHPYIOILIMX
nparMaTHieckoe H3MepeHHe MPaBOBLIX OUCKYPCOB. DTO OTHOCHTCS KO BCEM
pasmesam JIOTHKH.

Ha cerogusiinuil neHb camas riaBHas cepa B3aMMOAEHCTBUS JIOTUKU U
IOpUCTIpYAeHIIMH, HauboJsee spKo oOHapyKUBawllasg HeOOXOAUMOCTb B3aHu-
MOOOOralieH’sl 3TUX ABYX oOjacTel, — Teopusl N0Ka3aTeJbCTBa.

C onHOW CTOpPOHBI, TEOPUS AOKA3bIBAHHS B IOPUCIPYLEHLMH TMOUTH He
HCIOJb3yeT $3bIKa COBPEMEHHBIX JOTMYECKHX TEOPUH M0Ka3aTeabCTBa, M
MO3TOMY BBITVIIAUT HECKOJbKO apXaWuHOH, a ¢ APYyrod CTOPOHBI, — COBpe-
MeHHblE JIOTHYeCKHe TeOpHH JA0Ka3aTe/bCTBa HANpPAaCHO HWTHOPUPYIOT Te
CBOHCTBA U TpaBuJa 0KA3aTeIbCTBA, KOTOPbIE YCTAHOBJEHBl B MHOT'OBEKO-
BOH cyneOHOH MpakTHKe, W 3HAUAMOCTb KOTOPBIX BBIXOOUT 3a MpeeJibl
IOPUCTIPYAEHLIUH.

[Opunuueckas joruka, uas oT oOLIeH JOTHKU K IOPUCTIPYNEHLHH, HOJ-
»KHA HCIIO/b30BAaTh BEChb apCeHas CPEeICTB COBPEMEHHOH JIOTHUECKOH Teo-
pHUH J10Ka3aTeabCTBa, 0COOEHHO NeAyKTHBHBIX ero ¢opm. [Ipomnn Te Bpe-
MeHa, Koraa cyneOHOe M0Ka3aTeJabCTBO NOCTATOYHO OBLIO NMPEACTaBHTh B
(opme cuioru3ma: Hopma npaBa — 6oJblIas MOCBIIKA (aKcHoMa); (paKThl
— MeHblIas MOCHIIKA, pelleHHe cyna — 3aKJaueHHe CHJJIOTH3MA. IDTa
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cxeMa TOOMTCS AJSI CaMbIX NMPOCTBIX CJydyaeB, KOTJa A0Ka3aTeJNbCTBO —
npocTasi JUHEHHAas Joruyeckas CBsi3b, BBIBOJ U3 aKCHOMBI. Bosee coxHBIE
caydyau cyneOHOTO NOKa3bIBAaHHMS CTPOSTCS HEJUHEHHO, AJS HUX yMECTHO
MCII0/Ib30BaHNWE NPYTHX THUIOB BbIBOJA, pa3paboTaHHBIX B Joruke XX Beka:
HanpuMep, €CTEeCTBEHHBIH BBIBOJ, CEKBEHLHAJbHBIH BBIBOL U T.A. Ecau
KpOMe HOpM MpaBa ¥ (PAaKTHYECKHUX HNAHHBIX B JI0KA3aTEJbCTBE HCIOJIb3YIOT-
Csl BBIIBMHYTBIE Ha UX OCHOBE aJbTePHATHBHBIE T'HIIOTE3bI, TO B 3TOM CJYy-
Yyae peasu3yeTcs CTPYKTypa eCTECTBEHHOro BbIBOJA. B npyrux ciayudasix B
KayecTBe aJbTepPHATHB MOTYT HCIOJb30BaThCs He THUIOTE3bl, & BAPHUAHTHI
JIOTHUECKUX BBIBOJOB K3 apryMeHTOB CcTOpPoH. Torma mpuHHMaeTcs cxema
CeKBEeHLHAabHOTO BbiBOAA. IOpuandeckass Teopus cyaeOHOro N0Ka3bIBAHHUS
MOJKET YYUTBIBATH 3TH M JAPyTHe CTPYKTYPHbIE BAapHaHThl HEJHHEHHBIX
BBIBOJIOB.

C npyro#f cTOpOHBI, I0pUAMYECKAS JIOTHKA, UAS OT OMbITA I0PUCIPYAEHLUN
K JIOTHKE, MOXET NPUHHMATh yyacTHe B pa3paboTKe HEKJACCHYECKHUX BapH-
AHTOB JIOTMYECKOH TEOPHUM N0Ka3aTesJbCTBA, YUYUTHIBAIOIIMX TAKWE MPUHLMIIBL
M KauecTBa CyneOHOTO NOKa3bIBAHHUS, KOTOPblE YTBEPAUIUCH B IOPUCIIPYIEH-
LIMH W BIIOJTHE MOTYT NpETEHA0BATh Ha NMpHU3HAHHWE B KayeCTBE YHHBEpPCasb-
HbIX TPHUHLMIOB U KauyecTB N0Ka3aTeJbCTBA KaK TaKOBOTO.

[Ipu sTOM Hesnb3s He YYHUTHIBATH TOH CMEHBI MapamurM, KOTopasi MPOHUC-
XOIUT B IOPUCIIPYAEHLUHH U KOTOpPasi HEMOCPEACTBEHHO KAcaeTcsl MepeocMblc-
JeHus cyTu cyne6Horo npasa. [IpaBoBeneHue Bce Gojiee OTKa3bIBA€TCS OT
OIHOCTOPOHHEH TPAKTOBKH NPABOCYIHMsl KaK CBOEro pojia KapaTeJbHOH Ma-
IUKHBL (PYHKLHUS HAKa3aHUs, TPUHYKIEHUS He TOJbKO He eIWHCTBEHHAas, HO
¥ He ryaBHasi ero (hyHKUHMS; IVIABHOW (PYHKLHeH MpaBOCyIHsl NOJKHA CTaTh
(yHKLHS TapMOHH3ALMH MPaBOBBIX OTHOILIEHWH B obuiectBe. «Crneuuduka
cyna, ero oObeKTHBHAsi MPUPOJA U BMECTe C TeM ero OTJHYHMe OT APYTUX
BUJIOB COLIMAJIbHOH PErysslMid COCTOUT B peasu3allid MpHUHIMIA (GOopMaibHO-
r0 paBeHCTBA, PABHOTO OTHOLIEHHS K CTOPOHAM-YYaCTHHKaM CyneOHOTO IMpo-
necca» [8, c. 239]. [IpuHuuny GopmabHOTO paBEHCTBA HAWJIYUYILIUM 06pa3oM
COOTBETCTBYET Hal[eHHAs U 3aKperJieHHasl B CyfeOHOH NmpakTHKe (opma 1o-
KasblBaHusi — pauasor (mosusor). CTpykTypa cyne6GHOTO NOKa3blBaHUS YC-
JIOXKHSIETCSI TeM, UTO B HeM HMeloTcs n+l Te3ucos, n+1 psimioB apryMeHTOB,
n+1 BapuaHTOB METOIOB NOKa3bIBAHUS, T€ N — YHCJIO CTOPOH; K MO3ULUAM
CTOpOH TpubaB/sieTcss Mo3uLHUs cyna. MoXXHO KOHCTaTHPOBAThb, UTO AMAJIO-
THUYHOCTb — 00s13aTeslbHOE 9MEPXKEHTHOE KayecTBO CyneOHOTO NOKa3bIBa-
HUS, TIPU3BAHHOE 06ecrneyuTb paBHbIE BO3MOXHOCTH CTOPOH B CyneOHOM
cniope. K npyrum kKauecTBaMm Takoro ke ypoBHSI 3HAaUUMOCTH CJeIyeT OTHe-
CTH TakXe a/JbTePHATHBHOCTb, MHOTOYPOBHEBOCTb U CHCTEMHOCTb CynebHO-
ro mokaseiBauus [9, c. 232—234].

BbiBOAbI:

. IOpunuyeckas Joruka uMeeT TMpPaBO Ha CYyIIeCTBOBaHHME B KauyecTBe
CaMOCTOSITE/TbHONH NUCUHUIJWHBl «HA TPaHULIE» JOTHKH W IOPUCHPYAEHLHH
TOJIbKO B TOM CJlydyae, eCJd B ee CTPYKType OOBeAMHSTCS W OyayT ypaBHO-
BelLIMBaTh APYT Apyra ABa HalpaBJieHUs UCCJEeNOBAHUH: OT JIOTHKH K IOpHC-



60 HaykoBi npaui HY OIOA

NpyAeHUUH (MpUKJAagHasl JOTMKa) U OT IOPUCIPYAEHLHH K JIOTHKe (Jorore-
He3, MPOTOJOrHKa).

2. IlepcieKTHBBI Pa3BUTHUS IOPUAHYECKOH JIOTHKH B 3HAUUTEJIBHOH Mepe
3aBUCSAT OT TOTO, HACKOJIBKO YCIeIIHO OyneT OCYLLeCTBJSATbCS TaKOH CHHTE3
YKa3aHHBbIX HanpaBjeHHH, KOTOPBIH OyneT CnocoOCTBOBATb COBEPLIEHCTBO-
BAHUIO KaK JIOTHKH, TaK U IOPUCHPYAEHLHMH.

3. B Hacrosiliee BpeMmsi «TOUKOH poOCTa» IOPUAMYECKOU JIOTHKH SIBJSETCS
B3aMMOJEHCTBUE JIOTUYECKUX M IOPUAMYECKHX YYEHHH O J0Kas3aTesJbCTBe, B
YaCTHOCTH aHa/JW3 yTBEpPAUBLIMXCS B CcyneOHOH NpakTHKe YMNOMSHYTBIX
BbIllle 3MepP>KEHTHBIX CBOHCTB [OKa3bIBAHHUSI.
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Cymapokosa JI. H. FOpuaunueckas Joruka: npeimeT U NepcrneKTHUBbl Pa3BUTHS. —
Crarbs.

IOpunnyeckast moruka paccMaTpPHBaeTCsl B CTaThbe KaK BAPHAHT MPAKTHUECKOH JIOTHKH H
BKJIIOYAET, KaK IoJlaraeT aBToOp, ABa HalpaBJ/eHHsS UCCJAENOBAHUH: OT JIOTHKH K IOPUCIPYIeH-
uuu (IpUKNafHas JOTMKa) U OT IOPUCIPYAEHLHMH K JIOTHKe (JororeHes, mnpotoJjoruxa). Ilep-
CIeKTHBbl DPAa3BUTHSA IOPHIMYECKOH JIOTHKH 3aBHCAT OT TOrO, HACKOJIBKO YCIeLIHbIM OynaeT
CHHTe3 3THX HalpaBJleHHH.

Karouesole caosa: mpakTHueckas JIOTHKA, IOpUIUYecKasi JOTHKA, NMPUKIAAHAS JIOTUKA,
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Cymapoxosa JI. M. HOpuanuHa Jorika: npeamer Ta MepCcrneKTUBU PO3BUTKY. —
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Opuauuna Jorika po3rysiiaeTbesi y CTaTTi K BapiaHT MPaKTHYHOI JIOTIKK i BKJOUYAE, sK
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BBaKae aBTOP, /BA HANPSIMU AOCJIIKeHb: Bif JOTIKH 10 IopUcHpyleHLii (NpuK/IagHa JOriKa)
Ta Bix opucnpyneHuii no Jjoriku (nororeHes, npotosorika). [lepcrnekTuBH po3BUTKY I0PHIHU-
HOI JIOTiKH 3a/iexkaThb Bil TOT0, HACKINBbKH YCIIIIHAM Oyne CHHTE3 IHMX HaIpsMiB.

Katwouosi crosa: mpakTHuHA JIOTiKa, OPUAMYHA JIOTiKa, MPUKJaAHA JIOTiKa, JIOTOTEHE3,
MPOTOJIOTiKa, eMePXKeHTHI BJIaCTHBOCTI CyLOBOrO JOKAa3yBaHHS.

Summary

Sumarokova L. M. Legal logic: the subject and development prospects. — Article.

The legal logic is discussed in the article as a variant of practical logic, and includes,
as suggested by the author, two research directions: from logic to jurisprudence
(application logic) and from the jurisprudence to logic (logogenesis, protologic). Prospects
of development of legal logic depend on the success of the synthesis of these directions.

Keywords: practical logic, legal logic, applied logic, logogenesis, protologic, emergent
properties of evidence in jurisprudence.



