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YIK 347.774.023/028

J. . Pomanaodse

CYB’€KTH MPABA iHTEJEKTYAJIbHOT BJIACHOCTI HA
TOPTOBEJIbHY MAPKY TA 3MiCT TA CTPOK Jii X MPAB

OCHOBHi HOpPMH 1LIOJI0 TOPrOBEJbHUX MapOK B UMHHOMY 3aKOHOAABCTBI
Ykpainu mictatbest y LuBinbHoMy kKogekci Ykpainu, [ocrmomapcbkomy Ko-
nexkci Ykpainu ta y 3akoni Ykpainu «IIpo oxopoHy mpaB Ha 3HaKu AJs
tToBapiB i mocayr» Bim 15 rpymHa 1993 p. Ne 3689-XII 3i amiHamu Ta mOmoB-
HEHHSIMH.

BignosinHo mo ct. 493 LluBinbHoro Komekcy YkpaiHu, cy6’eKTaMu npasa
iHTeJIeKTyasNbHOI BJIACHOCTI HAa TOPTOBEJbHY MapKy € (pi3WyHi Ta OpPUAUYHI
ocobu. 3rigHo 3i cT. 5 3akoHy Ykpainu «IIpo oxopoHy mpaB Ha 3HAKM MAJIs
TOBapiB i mocsyr», nMpaBo Ha OTPHUMaHHSl CBiAOLTBa YKpaiHM Ha 3HAK AJS
TOBapiB i mocayr Mae 6ymb-gka ocoba (¢izuyna abo wpunuuHa), 06’eTHAHHS
oci6 abo ix MpaBOHACTYMHUKH.

3akpinseHi B 3aKOHOHABCTBI YKpaiHM TMOJIOXKEHHS LIOAO TepesiKy
cy6’eKTiB mpaBa iHTeJeKTYyasJbHOI BJIACHOCTI HAa TOProBesbHY MapKy LiJKOM
BinnoBinawoTh [1apuabkiil KOHBEHLIT TPO OXOPOHY MPOMHUCJIOBOT BJACHOCTI Bil
20 Gepesns 1883 poky, sika rapaHTye Oymb-sKii ocobi MpaBo Ha TOAAHHS
3asiBKM /IS peecTpalii mpaB Ha TOProBeJbHY MapkKy, NpPOTe BUKJIMKAIOTb
JOCUTb I'PYHTOBHY KPUTHKY 3 OOKY H€SIKMX HAaYyKOBLiB Ta MPaKTHUKYIUUX
fopuctiB. Ha TenepimHiii yac B YKpaiHi ToproBeJsbHI MapKd pPeECTPYIOThCS
Ha iM'a (i3uyHUX 0ci6. 3aKOH He MIiCTHUThb HisIKUX BHUMOT ILOAO (i3u4HOI
ocobu, fika MoxKe OYTH BJACHUKOM TOPTOBEJbHOI MapKH, Ta ii HibHOCTI.
OpHak SIKIO BUXOQUTH i3 CYTHOCTi MOHATTS TOProBesNbHOI MapKH, TO MOXKHA
NiATH BHUCHOBKY, LIO CyO’€KTOM IpaBa iHTeJeKTyaJbHOI BJACHOCTI Ha TOpP-
roBeJibHy MapKy He Moxe OyTu Oyab-ika ocoba. [IpaBo Ha onep:kaHHS
CBiIOLITBA Ha TOProBeJIbHY MapKy MOKe MaTu Julle ocoba, sika BUPOOJsie
ToBapu abo Hagae mocayrd. BinmosimHo cy6’ekTaMu npaBa Ha TOProBeJbHY
MapKy MOXKYTb OyTH Julle (i3uuHi Ta IOPUAUYHI 0CcOOH, SIKi 3AIHCHIOIOTH
rocnoaapcbKy AisiAbHICTb.

Y 3B’sI3Ky 3 TUM, 110 Cy6’'€KTOM IIpaB Ha TOProBeJbHY MapKy MoxKe OyTH
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(isnyHa ocoba 6e3 Oynb-IKUX OOMeXKeHb, iCHyE Taka Baxk/JauBa Mpobiema.
B Ykpaini € qoctaTHbO MOLIMPEHOI0 CHUTYALlisl, KOJM MAlOTh Miclle Heno06po-
COBiCHI peecTpauii MpaB Ha TOProBeJibHi MapKu Ha KOPUCTb (hi3WUHHUX OCib,
SKi He MalTb HaMipy BHKOPHUCTOBYBATH iX MiA 4ac rocrnoaapcbkol Mifiib-
HOCTi. ['0/IOBHOIO MeTOI0 TakHMX peecTpaliil € MepellKOIKaHHS y BHKOPHUC-
TaHHi TOProBeJbHUX Mapok ocobaM, fiKi J0OPOCOBICHO BUKOPHUCTOBYBAJH iX
y CBOIl TOCMOAAPCBKIH AiIIbBHOCTI, BKJAAAANU TPOLIi B peKJaMy MpOAYKLUil Mif
LMMH TOPrOBeJbHUMH MapKaMu, aje yepe3d Ti UM iHIIi NMPUUUHHU He BCTUIIH
MofaTH Ha HMX 3asiBKM i omepxKatu mpasa [l].

B ubomy 3B’s3Ky 3acgyroBye Ha yBary BimmoBimHu# mocim Pociiicbkol
denepauii. Tak, cr. 1478 LlusinbHoro komekcy Pocificbkoi ®enepauii BcTa-
HOBJIEHO, 110 BOJIOAI/NbLIEM BUKJIOUHOIO MpaBa Ha TOBAPHUH 3HAK MoxKe OyTH
JIIe ropuandHa ocoba abo iHAMBinyasbHUH mianpuemerb. OTxe, He KOXKHa
¢isnuna ocob6a mMoxke 6ytu B PP cyb’ekTom mpaB Ha ToBapHHH 3HaAK. st
HaOyTTs TaKOro MpaBa BiANOBiAHUUA TPOMAASHUH MOBHUHEH OYTH 3apeecTpo-
BaHUM $IK iHOWBiAyaJbHUH MiANpUEMelb, TOOTO 3MiHCHIOBATH IiANPUEMHHIIb-
Ky HisinbHiCTb. Buxomsuu 3 Toro, 1o ToproBesbHa Mapka NpU3HaYeHa came
051 iHOUBinyasizauii misnbHOCTI Ta MpoAyKiii cy6’ eKTiB MiaAnpUeEMHULIBKOT
HiSIBHOCTI, @ OTXKe, 3 OTJIsIAY Ha MPHUPOAY camoro o6’eKTa, TaKWH Miaxim mo
BHU3HAUEHHS1 Cy0’eKTa NMpaB Ha TOPTOBEJbHY MapKy CJil BBaKaTH JOCHTHb
oOrpyHTOBaHUM [2].

Kpim Ttoro, na Bigminy Bim Pociiicekoi ®@enepauii, B Ykpaini npaBo iHTe-
JIEKTYaJsIbHOI BJIACHOCTi Ha MEeBHY TOProBeJbHY MapKy MOKe HaJjexaTH Of-
HOYacHO KifbKoM (isnunuM Ta (abo) opuanyHuM ocobam. BaaemoBimHOCHHK
NpY BUKOPHUCTAHHI TOProBeJbHOI MapKH, MPaBO iHTeJeKTyasJbHOi BJACHOCTI
Ha SIKy HaJeXXUTb KiJIbKOM 0co0aM, BU3HAYAIOThCS YrOAOK MiXK HUMU. ¥ pasi
BIICYTHOCTi TakKoi yroau KOXXHHUH BJIAaCHUK MOXKe€ BUKOPHUCTOBYBATH TOPro-
BeJIbHY MapKy Ha CBill po3cyn, aje »XKONeH 3 HHX He Mae MpaBa AaBaTu
JI03BiJ1 Ha BUKOPHUCTAHHS TOPTrOBeJbHOI MapKu Ta IMepenaBaTH MpaBo BJac-
HOCTi Ha TOProBe/bHY MapKy iHIIi# 0co0i 6e3 3roaM peLITH BJACHHKIB.

[Hozemui ocobu Ta ocobu 6e3 rpomMansgHCTBA MalTh PiBHI 3 ocobamu
Ykpainu mpaBa 1ON0 peecTpalii TOProBeJbHHX MAapoOK, BiANOBiZHO 10
Mi>KHAPOJHUX NOTOBOPIiB YKpaiHW UM HA OCHOBi MpuHUMMIY B3aeMHocTi. [lpu
IbOMY iHO3€MHi Ta iHWi 0CcOoOH, 1110 MPOXKHUBAIOTh UM MalOThb MOCTilHe Miclle-
3HaXO/PKEHHS 1032 MexXaMM YKpaiHH, y BiiHocuHax 3 Jlep:KaBHHUM aenapTa-
MEHTOM iHTeJieKTyaJabHOi BaacHocTi MiHicTepcTBa OCBITH Ta HayKu YKpaiHu
(mani 3a TekcToM — JlemapTaMeHT) — LeHTPa/JbHUM OPraHoOM BHKOHaBYOl
BJIQAM 3 MUTaHb MPABOBOi OXOPOHHU iHTEJEKTyasJbHO{ BJIACHOCTI — peasisy-
I0Th CBOI NpaBa yepe3 3apeeCTPOBAHUX B YCTAHOBJEHOMY MOPSAKY MNpend-
CTaBHUKIB y CIpaBax iHTeJeKTyaJbHOI BJACHOCTI — MATEHTHUX MOBipeHUX.

O6c¢Aar nmpaBoBOi OXOPOHH, 110 HANAEThCS, BU3HAUAETHCS 300paKeHHSAM
MapKH Ta IMepesikoM TOBapiB i MOCJYT, BHeCeHUMH 10 JlepKaBHOTO peecTpy
CBimoUTB YKpaiHH Ha 3HAKW [Js TOBapiB i mocayr (mani 3a TEKCTOM —
Peectp), i 3acBiguyeTbCsl CBIIOLTBOM 3 HaBeJeHUMH y HbOMY KOIIi€l0 BHece-
Horo o PeecTpy 300paXkeHHS MapKu Ta TepeJsiikoM TOoBapiB i mocayr. ¥ cBi-
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JIOLTBi 3a3HAYalOTbCs JAaTa MOJNAHHS 3asIBKM, AaTa peecTpalii Mapku, garta
MPONOBXKEHHS CTPOKY Ail CBiAOLITBA, OYiKyBaHa naTa 3aKiHUEHHS CTPOKY mii
CBimoLTBa TOLIO.

Crpok nii cBimourBa cranoButb 10 pokiB Bim natu monmaHHs 3asBku. Ha
BiIMiHy BiI NesKMX iHIIKX 06 €KTiB MPOMHCJOBOI BJACHOCTI (MPOMHCJOBUN
3pa3oK, BMHAaXil, KOPUCHA MOJeNb), CTPOK YMHHOCTi BHUK/IIOYHHUX MaHHOBHUX
NpaB iHTe/JeKTya/bHOi BJACHOCTI Ha TOProBeJ/ibHy MapKy MoxKe OyTH MPOIOB-
>KeHHH HeoOMerKeHY KiJIbKiCTb pasiB lLiue Ha AecsATb pokiB. 15 NpomOBXKEeHHS
CTpPOKy Aii cBimourBa HeoOximHOo crniaTutu 36ip. Lleit 36ip moBuHeH OyTH
CMJIaYeHUH MPOTSrOM OCTAHHIX 1IecTH MicsAliB Aii cBimourBa. JoKymMeHT Ha
MiATBEPAXKEHHS claTH 300py (MaaTi>kHe NOpPydYEHHS, KBUTAHIisl) MOBHUHEH
HamiuTH no IemapramMeHTy N0 KiHUSI TIOTOYHOTO Mepiofy CTPOKY Aii cBimou-
TBa. Poamip 360py Bu3HauaeTbcst BignosigHo no [lopsanky criatu 360piB 3a
nii, ToB’si3aHi 3 OXOPOHOIO NMpaB Ha 00 €KTHU iHTEJNEKTyasbHOI BJIACHOCTI,
3aTBepMKeHoro nocrtaHoBoto Kabinety MinicTpiB ¥Ykpainu Bin 23 rpyaHs
2004 p. Ne 1716 (i3 amiHamu Ta mormoBHeHHsIMH). 36ip 32 MPONOBXKEHHS nil
CBimoOLUTBa MOXe OyTH TaKOXK CIJaueHWH, a JOKYMeHT Mpo Horo crjaaTty —
HafidTH no llemapTaMeHTy MPOTSTOM IIECTH MiCSUiB MiC/JAs BCTAHOBJEHOIO
crpoky. OpnHak posmip 360py B TakKOMy BHMNAAKy 30iJblIyeThbCs Ha
50 BimcoTkiB. ¥ pasi HecrnsiaTu 300py 32 MPONOBXKEHHS il CBimOLTBa Y BCTa-
HOBJIEHI 3aKOHOIABCTBOM CTPOKH, Aisl CBiIOLTBA NMPUIHUHAETHCS 3 IMEPLIOro
NH] Tlepiofy CTPOKY [Hii CBifoLTBa, 3a AKUH 30ip He CIJIadyeHo.

Ha6yTTs1 nmpaBa iHTeseKTyaJbHOI BJAACHOCTI Ha TOPrOBeJbHY MapKy He
3aBXKIM BUMarae sacifgueHHs cBimoutrBoM. Lle cTocyeTbcsl TOpProBebHUX
MapokK, §IKi MaloThb MiKHapOAHY peecTpalilo, a TaKoXK TOProBeJbHUX MapokK
SIKi BU3HaHi B yCTaHOBJIEHOMY 3aKOHOM MOPSAKY A00pe BiIOMHUMH.

3MiCT MpaBOBUX MOXKJHMBOCTEH BJIaCHMKA pPeECTpallii Mo3HaueHHs, a Ta-
KOXK MeXi iX 3[iHCHeHHS I'PYHTYIOTbCS Ha OCHOBHHX MPUHLMNAX TTPaBOBOI
OXOPOHH TOPTOBEJNbHUX MapOK, BU3HAYEHHMX MiXKHAPOJHMMH JOrOBOpPaMM Ta
CIIPSIMOBAHUX Ha 3a0e3mnedyeHHs Oa)KaHoro OajaHCy MiXK MPUBATHUMH i Oep-
’)KaBHUMHU iHTepecaMH, BUKJ/IOUHHMH IpaBaMM i BiJIbHOIO KOHKYpEeHL€ElO.
3rigo 3 ¥Yromoto TRIPS, mpaBa iHTesneKTya/ bHOI BJIACHOCTI BBaXKawThCs
NpPUBAaTHUMHU NpaBaMH, sIKi HAaOyBaIOTbCS JHLIE 32 M€BHUX YMOB JJs HOBHX,
OpUTiHaJbHUX MO3HAYeHb, L0 MAIOThb PO3Pi3HAJNBHY 3[ATHICTb, i 0OMeEKeHi
SK Yy 4aci i mpocTopi, Tak i mepesikoM MapKOBAaHUX HHMH TOBapiB Ta MOCJYT.
[IpaBa Ha TOproBesibHi Mapku e aOCOMIOTHUMH i BHK/JIIOYHHUMH CyO €KTHBHHU-
MM npaBamu. lle o3Hayae, 110 BJACHUK NpaB Ha TOPrOBeNbHY MapKy Mae
NpaBO BUKOPUCTOBYBATH L0 MapKy, a TAK0XK BUKJ/IOUHE MPaBO MepelIKoiKa-
TH, 3a00POHSATH YU J03BOJSITH BUKOPUCTOBYBATH LII0 MapKy iHIIMM 0cOOaM.
BinTak HiXTO He MO)Ke BUKOPHUCTOBYBATH TOPrOBEeJbHY Mapky, 110 OXOpO-
HAETbCA B YKpaiHi, 6e3 [03BOJY BJACHWKA TpaB Ha Hel.

CyTb mpaBa Ha BHKOPHUCTAHHS TOPTOBEJNbHOI MapKH IMOJATAE Y MOXKJHU-
BapiB UM INOCJYT, 110 BUPOOJSIOTBCS i peani3yloTbCsl YU HagawTbesl. Buko-
PUCTAHHSIM TOPTOBEJbHOI MapKH BHU3HAETHCS:
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— HaHeceHHs ii Ha OyAb-IKMH TOBap, /s SIKOTO 3apeECTPOBAHO MapKy,
yMaKoOBKYy, B SIKil MiCTHTbCSI TOBap, BHUBICKYy, NMOB’siI3aHy 3 HHM, €THKETKY,
HalIUWBKY, OUPKY abo0 iHIUMH MPUKPINJEHUH OO0 TOBApy MpenMeT;

— 30epiraHHsi ToOBapy 3 HAaHECEHOI0 HAa HbOI'O MapKOI 3 MEeTOI IMPOIOHY-
BaHHSl /ISl MPOAAXKY;

— NPOINOHYBaHHSl BKAa3aHOro TOBAapy M/l MPOAaXxKy, NpoAax, iMIOPT 4u
eKCIIOopT;

— 3aCTOCYBaHHSl MapKH Mif yac NPONOHYBaHHSl Ta HalaHHs Oynb-sKOi
MOCJYTH, A5 §IKOI ii 3apeecTpPOBaHO;

— 3aCTOCYBaHHsl MapKd B [iJIOBid MOKYMEHTALii 44 B pekJaMi, a TakoxX
B Mepexi [HTepHeT, B TOMy uucJii B JOMEHHHUX iMeHax.

BukopucTaHHS TOProBeJibHOI MapKH pO3IJ/ISAAETHCS He TiJbKH SK MPaBso,
ajne i ik 000OB’S30K BJAaCHHKA NpaB Ha Hei. 3aKOHONABCTBO YKpaiHu mepen-
6ayae MOXKJHUBICTb NOCTPOKOBOIO IMPUIHHEHHS [ii MpaB Ha TOPTOBeJbHY
Mapky, fke Moxke OyTH MOBHMM abo0 YaCTKOBHUM Yy pasi ii TpuBaJsoro Oesme-
pepBHoTO He BuUKopuctanHs. Crarteto 17 3akony Ykpainu «[Ipo oxopony
NpaB Ha 3HAKH AJs TOBapiB i MOCJAyr» TAaKOXK 3akpineHHi 0O0B 30K Bjac-
HMKa CBiIOLUTBA 1100 A0OPOCOBICHOrO KOPUCTYBAHHSI MpaBaMHM, L0 BUIJIHU-
BalOTb i3 CBifOLTBA.

JlonyckaeTbCcsl BUKOPUCTAHHS TOProBeJbHOI Mapku y ¢opmi, 110
BiIPi3HAETbCS Bifl 3apeeCTPOBAHOI JHIIE OKPEMHUMH esJleMeHTaMHM, SIKIIO Le
He 3MiHIOE B LiJIOMy BiAMiTHOCTi TOProBeJbHOI MapKH.

Oco6o010, fiIKa BUKOPHUCTOBYE TOPrOBeJbHY MapkKy, Moxxe OyTH SIK caM
BJIACHHUK TIpPaB Ha L0 Mapky, Tak i ocoba, gkiil Taki mpaBa HafaHi BJaCHUKOM
Ha mincTaBi JileH3iiHOr0 moroBopy, JiueHsii (mossoay). 3a JileH3IHHUM
JIOTOBOPOM BJIACHUK TOPTOBeJbHOI Mapku (JilleH3iap) Hamae iHIWiH ocobi
(MeHsiaTy) NpaBO Ha THMMYacOBe BUKOPUCTAHHSI CBOEI TOPTrOBEeJbHOI MapKH
Ha MEeBHUX yMOBax. YMOBH JIiLleH3iHOr0 AOroBOPYy BHU3HAYaAIOTHCS HOTO CTO-
poHamu. CTOPOHHM BH3HAUAIOTh BUJ JilleH3il, BUI MiaTexiB, po3Mip Ta nops-
JIOK PO3paxyHKiB, TeEPUTOPil0 Ta TepMiH Aii moroBopy Toiro. O60B’I3KOBUMH
YMOBaMH JIiIIeH3iHHOTO NOTOBOPY € 000B’S30K JilleH3iaTa 1oa0 3abe3mneueH-
HSl IEBHOTO PiBHS SIKOCTI MPOAYKLIi, 1110 MapKYy€eTbCsl TOPrOBENbHOI0 MapKOIO
JineHsiapa, Ta 000B’SI30K JilleH3iapa 11010 3HiHCHEHHSI KOHTPOJIO SIKOCTI
takoi mpoaykuii. Lli BUMOrHW € MeBHOIO TapaHTiel AJST CMOXKHUBAUiB, SKi
OpieHTYIOTbCSI Ha BXKe€ BilOMY TOProBeJibHy MapKy. ¥ pasi KoJu TOBapu
JineHsiata OyayTb Tipiioi sikocTi, JieH3iap 3000B’si3aHH# 3a00POHHUTH TIO-
Jajblle MapKyBaHHSI TOBapiB MepefaHol0 32 JOrOBOPOM TOProBesbHOI0 Map-
KOI0.

BiacHuK cBimouTBa Mae BHKJ/IOUHE NpaBo 3a00pOHSATH {HWHUM ocobam
BUKOPHUCTOBYBAaTH 6e3 HOro 3roiu:

— 3apeecTpoBaHy MapKy CTOCOBHO HaBeleHHX Yy CBilOUTBi ToBapiB i mo-
CJIYT;

— 3apeecTpoBaHy MapKy CTOCOBHO TOBapiB i mocjayr, cCHOpigHeHUX 3
HaBeJeHUMHU Yy CBiOLITBi, SIKILIO BHACJiOK TaKOrO BUKOPUCTAHHS MOXKHA BBe-
CTH B OMaHy LIOAO0 0COOH, siKa BUPOOJsie TOBAapU YU Halnae MOCJYTH;
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— TI03HAUYeHHSs, CXOXKe i3 3apeeCcTPOBAHOI0 MapKOl0, CTOCOBHO HaBeleHUX
y CBiIOUTBi TOBapiB i MOCJYT, SKIO BHACJILOK TaKOr0 BUKOPUCTAHHA ii MoO-
3HAUEHHSl i MapKy MOXHa CIJIYTaTH;

— IO3HAYeHHs, CX0XKe i3 3apeecTPOBAHOI0 MapKolo, CTOCOBHO TOBapiB i
MOCJIYT, CIOPiAHEHHUX 3 HaBeNeHHMH Yy CBiJOLUTBi, KO BHACJILOK TaKOro
BUKOPUCTAHHSl MOKHa BBECTH B OMaHy L10A0 0coOH, sika BUPOOJsie TOBapu
Y¥ Hagae MocJayru, abo i1 MO3HAYeHHS i MapKy MOXKHAa CILIYTaTH.

[Ipy ubOMy BHUKJ/IOYHE MPaBO BJACHHKA CBiIOLUTBA 3a00POHATH iHIUIUM
oco6aM BHKOPHUCTOBYBAaTH 6e3 HOro 3roiu 3apeecTpoOBaHy MapKy He MOLLHU-
PIOETbCS Ha:

— 3nilicHeHHs Oyab-SKOro MpaBa, 110 BUHUKJIO 10 NATH NOAAHHS 3a5BKU
abo, fK1o OyJs0 3asBJEHO MPiOPUTET, N0 NATHU IMPIiOPUTETY 3asiBKH,

— BUKODHUCTaHHSl MapKu AJs TOBapy, BBEIEHOro MiJ Li€l0 MapKomo B
LUBIJIBHUH 00OPOT BJIACHUKOM CBilOLITBA YM 3a MOTO 3rof0l0, 3a YMOBH, LIO
BJIACHHUK CBiJOLITBA He Mae BaroMux MiacTaB 3a00POHSTH TaKe BUKOPHCTAHHS
y 3B’SI3Ky 3 MOAA/bLIMM NpOJAXKeM TOBapy, 30Kpema y pasi 3MiHu abo mo-
TiplIeHHs CTaHy TOBapy MicJas BBeIEHHS HOro B LUBIJIbHUE 000pOT;

— BHUKOPHUCTaAHHSI KBaJi(hiKOBaHOro 3a3HaueHHSl MOXOIKEHHs TOBapy, LIO
OXOpOHsIETbCsA BiamosinHo mo 3axkoHy Ykpainu «IIpo oxopony mpaB Ha 3as-
HaueHHsI MOXO/KeHHsT ToBapiB» Bim 16 uepBHs 1999 p. Ne 752-XTV (i3 3miHa-
MM i OTIOBHEHHSIMH);

— HEKOMEepLiHHOT0 BUKOPUCTAHHS MapKH;

— yci (opMH TOBiAOMJIEHHS HOBHUH i KOMEHTapiB HOBHH;

— n0OpOCOBiCHE 3aCTOCYBaHHSI HUMH CBOiX iM€H 4M aapec.

Cy06’eKT mpaBa iHTeJeKTyaJbHOI BJACHOCTI Ha TOPTrOBeJbHY MapKy Mae
NpaBO PO3NOPSIKATHCH CBOEI TOPrOBEJNBHOI0 MapKOI0 Ha BJIACHUH PO3CYL.
Bin Moxke 3[IiHCHUTH mepefauy BHKJIIOYHAX MAWHOBHX TPaB HA TOPTOBEJNbHY
Mapky iHWi# ocobi moao BCix abo YacTHHU TOBApPiB i MOCAyT, OIS SKUX LS
Mapka sapeecTpoBaHa. Bona moxke OyTH fIK Ha IJaTHiH, Tak i OesonsiaTHii
ocHOBI Ta 3mificHI0OETbCSI HA MiACTaBi UUBIJIBHO-TIPABOBOrO N0TOBOPY. B cumy
TaKOro JOTOBOPY BJIACHHMK MpaB HAa MapKy BiIMOBJSIETHCS Bil MOAAAbLIOrO ii
BUKOPHUCTaHHSA i mepenae Bei mpaBa Ha Hei HabyBaueBi, skuil mpuiiMae Ha
cebe BCI npaBa Ta 000B’I3KM BJIACHUKA NPaB Ha TOProBeJbHY Mapky. To6To
3MiACHIOETbCST BiIUy>KeHHSI MpaB Ha TOProBeJibHy Mapky. IcHye onHe oOme-
’KeHHS L0J0 yKJadaHHS Ta 3AiHCHeHHS Takux norosopis. I[lepenaua npas Ha
TOPTrOBeJ/IbHY MapKy He [IONYCKAaeTbCs, SKIIO BOHA MOxXe OYTH MPHUYMHOIO
BBEJIeHHSI B OMaHy CIIOXKMBauyiB LIOA0 TOBapiB i mocsayr ocodOu, sika BUTOTOB-
Jse 11 TOBapM UM HaNa€ 3a3HAueHi MOCJYTH.

ToproBesbHy Mapky Tako»K MOXKHa BHOCHUTH 10 CTaTYTHOro Kamitany
BiAMOBiAHOI IOPUAMYHOI O0COOM 3aMicTb MalHa, MalHa, rpouled Ta iHIIUX
MaTepiaJbHUX LiHHOCTEH, A/ 4Ooro HeoOXigHa Julle noO6pa BOJS 3aCHOB-
HUKiB BiAnmoBinHOT opuaudyHOi 0coOH. OTXKe, BUKOPUCTAHHS TOPTOBEJNbHOI
MapkM B CTaTyTHOMY KamiTtasi no3BoJssie: copMyBaTH 3HAuUHUH 32 CBOIMHU
po3MipaMy CTaTyTHHUH Kamitana 6e3 BiABOJIiKAHHA KOLITiB Ta 3a0e3Me4YuTH
JNOCTYMN N0 OaHKiBCbKUX KPEOUTIB i iHBECTHULii, BAKOPUCTOBYIOUH TOPrOBEJb-
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Hy MapKy sK 00 €KT 3acTaBH HapiBHi 3 {HIIMMH BUIAMH MaiHa; aMOPTH3Y-
BaTH TOProBeJbHY MapKy y CTAaTYTHOMY KamiTiJi i 3aMiHUTH il peaJbHUMHU
KOLLITAMH, BKJIYAIOYHM aMOPTHU3aULiliHi BigpaxyBaHHS Ha cobiBapTiCTb Mpo-
NYKUid, TOOTO KamiTanisyBaTH TOPTOBeJbHY MapKy; BJACHUKY TOPTOBEJbHOI
MapKd CTaTH 3aCHOBHMKOM MpHU OpraHisauii AOYipHiX Ta caMmocTidHUX ¢ipm
6e3 BigrasyxeHHs KOWTiB [3].

Y pasi nmepepnadi BUKJ/IIOYHMUX MalHOBHMX NpaB Ha TOProBeJbHY MapkKy
iHwWi# ocobi Oyab-gIKUM criocoboMm, HeoOXiOHUM € BHECEHHS BiAMOBiAHHUX 3MiH
Ta BimomocTed 10 Jlep:KaBHOTO peecTpy CBiIOLUTB YKpaiHM Ha 3HAKU /IS TO-
BapiB i nocayr. Ilopsnok BHeceHH§1 N0 peecTpy 3MiH BU3HayaeTbcs [loso-
>KeHHAM 1npo Jlep:KaBHHUH peecTp CBiIOUTB YKpaiHM Ha 3HAKU [JIs TOBapiB
i mocayr, 3aTBepAKeHUM HakazoM MiHicTepcTBa OCBiTH i HAyKH YKpaiHu Bif
10 ciunst 2002 p. Ne 10 (i3 3miHaMu Ta NOTIOBHEHHSIMH) Ta iHCTPYKILi€ MPO
MOJAHHS, PO3T/AN, MyOJiKallilo Ta BHECEHHS OO0 PEEeCTPiB BiAOMOCTEH Mpo
nepenavy npasa BJIACHOCTI Ha 3HAK [JS TOBAapiB i MOCAYT Ta BUOAUy JilleH3ii
Ha BUKOPHUCTAHHSI 3HaKa (Mi>KHapoQHOro 3Haka) AJs TOBapiB i mocJayr, 3a-
TBepPIXKEeHOI0 HakazoM MiHicTepcTBa OCBiTH i HayKH YKpaiHu Bim 3 ceprHs
2001 p. Ne 576 (i3 3amiHaMu Ta DOMOBHEHHSIMH).

Caoin 3BepHYTHM yBary Ha Te, LIO NpaBa, $IKi BUIJIKUBAIOTH i3 CBiIOLTBA,
JIOTh Bill 1aTH MOJAHHS 3asiBKM Ha PEECTPallil0 TOPrOBeJbHOI MapKH.

Cratreto 497 LluBinbHoro komekcy YkKpainu ta cT. 18 3akoHy YKpainu
«ITpo oxopoHy npaB Ha 3HAKW AJ51 TOBApiB i mocayr» nependadeHi miacTaBH
JJIS1 TOCTPOKOBOTO TPUIIMHEHHS YMHHOCTI MaHHOBUX INpaB iHTeNeKTyaJbHOI
BJIACHOCTi Ha TOProBeJIbHY Mapky, a came:

— IepeTBOPEHHSl MapKu B MO3HAUEHHS], 110 CTaJI0 3arajbHOBXHUBAHUM $IK
MO3HAYeHHS TOBapiB i MOCJAYr MEeBHOrO BUAY MiCJAS AATH MOJAHHS 3asIBKH.
Hanpuknan, ToproBenbHa Mapka «uLesjodaH» cTana 3arajbHOBXKUBAHUM [J151
no3HaueHHs1 ToBapiB meBHoro BUAy. IlincTaBoto anst npunuHeHHs Aii cBimou-
TBa y pasi MepeTBOPEHHSIM MapK{ B M03HAUY€HHS, L0 CTaJj0 3arajbHOBXKHMBa-
HUM $IK [O3HAuUeHHS TOBapiB i MOCJYr MEeBHOro BUAY MOXe OyTH TiJbKH
pilleHHS cyny, 110 HaOpaso 3aKOHHOI CHJIH.

— BiAMOBa BJIACHHKA BiA CBiIOLTBA NOBicTIO a00 YaCTKOBO Ha MiACTaBi
3as1BH, nopaHoi 10 Jlep:KaBHOTO JenapTaMeHTy iHTeJeKTyaJbHOi BJIACHOCTI.
3asHaueHa BimMoBa Habupae YMHHOCTI Bim matu myOJikaiii BimomMocTed mpo
e B odiuilHomy OroseteHi «IIpomucioBa BaacHICTB».

— He BUKOPHUCTaHHS MapKud B YKpaiHi mMoBHiCTIO abo 11100 YaCTHUHHU 3a-
3HAUEHUX y CBiNOUTBI TOBapiB i MOCJAYT MPOTATrOM TPbOX POKIB Bim matu myo-
Jikauii BiioMocTed mpo BUAauy cBigouTBa abo Bim iHWIOI maTd micas wUiel
ny6aikauii. IlinctaBoo njs MpuUnuHEHHS Mii CBigOLTBAa B TAaKOMYy BUMANKY
Moxe OYTH TiJbKH pillleHHs1 cyny, 1o Habpaso 3akoHHOI cuiau. Cy6 eKTom
3BEpHEHHSl 0 CyAy 3 NPHUBOILY NOCTPOKOBOIO NMPHUMNHMHEHHS Hii CBimoUTBa B
LIbOMY BUMANKy MOXKe OyTH Oynb-sika oco6a. Cym He BIpaBi MPUHHSATH pillieH-
HS TIPO IOCTPOKOBE NPUIMHHEHHS Oii CBiIOLTBA Yy 3B’13Ky 3 HEBUKOPHUCTAHHAM
TOPTOBeJ/IbHOI MapKH, SIKILO BJACHHUK CBiOLTBA NOBelde NOBaKHi NMPUYMHU
TAKOr0 HEBUKOPUCTAHHS. TakKMMH MOBaKHUMH MPUYMHAMH, 30KpeMa €:
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— 00CTaBHHM, 11O MepPelIKOIXKAI0Th BUKOPUCTAHHIO TOProBeJbHOI MapKu
He3aJie’KHO Bifl BOJi BJAaCHMKA CBifOLTBA, Taki K OOMeXKEeHHS iMIOPTY YU
iHIIi BUMOTM IO TOBapiB i IOCJYr, BCTAHOBJICHI 3aKOHOJABCTBOM;

— MOXKJ/IMBICTb BBEJIeHHsI B OMaHy LI0A0 0cobH, siKa BUPOOJIsie ToBapu abo
Hajae MOCJYTrH, Mil 4ac BUKOPUCTAHHS TOProBesbHOI MapKU 0c00010, 110
3BepHyJacs A0 CYydy, YM iHIIOK 0Cc000I0 HIOA0 TOBAapiB i MOCAYT, BiZHOCHO
SIKUX BUCYHYTa BHMOra Npo NpHUIMHEHHS Oil CBigOLTBA.

SIKk 3asHauvasoch BHIe, BJACHUKY CBIiZOLTBA Ha/JeXHUTb IPaBO HalaBaTH
iHIMM oco6aM [03BOJIM Ha BUKOPUCTAHHS TOPrOBeJbHOI MapKu. ¥ 3B’S3KY 3
JOCTPOKOBUM TPUMHHEHHAM 4YHMHHOCTI BHUKJIOYHMX MaHHOBUX TIIpaB
iHTesIeKTyaJbHOI BJACHOCTI HA TOProBesNbHY MapKy 0cobi, ika BUKOPUCTOBYE
TOProBeJibHYy MapKy 3 A03BOJY BOJIOAINBLS MOXYTb OYTH 3aBHaHi 30UTKH.
B rakomy pasi Bosomiselp, SKIIO iHaKlle He BCTAHOBJEHO 3aKOHOM 4YM J10-
roBOpPOM, Mae BiIIIKOAyBaTH 3a3HauyeHi 30UTKH.

IlpaBa iHTe/JeKTya bHOI BJIACHOCTi Ha TOPTOBEJNbHY MapKy MOXKYTb OYTH
BU3HaHi HeNiHCHUMM JHlle B CYAOBOMY MOPSIAKY ILUIJSIXOM BHU3HAHHS He-
NiHCHUM CBifOLTBA Ha 3HAK AJs ToBapiB i mocayr. BiamosimHo mo 3axkony
Yxkpaiuu «[Ipo oxopoHy npaB Ha 3HaKH A/ TOBapiB i mocayr» Bim 15 rpynHs
1993 poky Ne 3689-XII (i3 3MiHamMu i DOMOBHEHHSIMU) CBiOLTBO MOXe OyTH
BU3HAHO HEMiHCHUM TOBHICTI0O ab0 4acTKOBO y pasi

HEeBIiAMOBIAHOCTI 3apeecTpPOBAHOI TOPTOBENbHOI MapKH yMOBaM HaJaHHSA
NpaBOBOI OXOPOHH;

HasiBHOCTI y CBiZOUTBi eJeMeHTiB 300paxKeHHsI TOProBeJbHOI MapKu Ta
nepesiiky TOBapiB i mocJayr, siKuX He OyJ0 y TOAAHIN 3asBL,

BHAui CBiIOLTBA BHACJ/IIOK MOJAHHS 3asiBKH 3 MOPYLIEHHSIM MPaB iHIIMX
ocib.

[licna nHabpaHHS pilleHHSM CyAy NMpO BM3HAHHS CBiIOLTBA 4M HOro yac-
THHU HeiCHUMH, B odiuiiHoMy Otoseteni «[IpomucioBa BaacHiCTE» PO3M-
illyeTbCs MOBiAOMJIEHHS TIPO LE.

Caimourso abo Horo yacTHHa, BU3HAHI HeNIHCHUMH, BBAXKAIOTbCS TAKHMH,
110 He HaOpa/ju YMHHOCTI Bil AaTH NMOAAHHS 3aSBKHU.

BpaxoBytouu Te, 110 BH3HAHHS NpaB Ha TOPTOBeJIbHI MapKd HedidCHUMH
MozkKe OYTH 3iHCHEHO Jullle y CYA0BOMY MOPSAKY, HEOOXiIHUM € 3BEpHEHHS
6e3nocepeHbO 10 CYAOBOI NMPaKTUKU. Tak, qyKe KOPUCHUMHU € peKOMeHMaLlil
orJisioBi Ta iHopmauiiiHi aucTu Builoro rocnogapcbKoro cyny ¥ kpaidu, 1o
peryJsipHO BUAAIOTbLCA y MOPSAAKY iHpopMauii Ta A5 BpaxyBaHHS y PO3TJIsA
CIpaB 3 MeTOK MPaBUJBHOIO i OJHAKOBOI'O 3aCTOCYBaHHS FOCNOAAPChKUMHU
CylaMHd HOPM YMHHOT'O 3aKOHONABCTBa. 3okpema, Pexomennauii I1pesunii
Buioro rocnonapcebkoro cyay Ykpaumu Big 10 uepsus 2004 p. Ne 04-5/1107
«ITpo nmesiki MUTaHUSI NMPAKTHKH BUPIllIEHHS CNOPiB MOB’SI3aHUX i3 3aXUCTOM
npaB iHTeJeKTyaabHO{ BaacHocTi (i3 3MiHamu i momoBHeHHsiMH); PekomeH-
nauii Ilpesunii Bumoro rocmomapcekoro cymy Ykpainn Bim 29 6epesus
2005 p. Ne 04-5/76 «Ilpo mesiki MUTAHUS MPAKTHKM MPU3HAYEHHS CYHOBHX
eKCIIepTH3 y CcrpaBax 3i CropiB, MOB’S3aHUX i3 3aXHCTOM IpaBa iHTEJEKTY-
anbHOi1 BsacHocTi; lHpopmauifinuii quct Buuioro rocnmogapcbkoro cyny Yx-
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painu Big 20 motoro 2007 p. Ne 01-8/91 «IIpo HOpMAaTHBHO-PAaBOBi AKTH,
L0 PeryJooTh NUTAHHS, NOB’A3aHi 3 OXOPOHOIO MpPaB Ha 00’€KTH iHTeJeK-
TyanbHOi BsaacHocCTi»; [Hopmauiiinu# Juct Bumoro rocnomapcbkoro cymy
Ykpaiuu Bin 24 xosTHa 2008 p. Ne 01-8/640 «IIpo mepesik NuTaHb, BMille-
HHUX y JOKyMeHTax Buiioro rocrnonapcbkoro cyny ¥YKpaiHu, siKi CTOCYIOTbCS
PO3TJIsIAY TOCMOAAPCHKUMHU CylaMH CIIpaB, MOB SI3aHUX i3 3aXUCTOM IpaB Ha
00’eKTH iHTeJeKTyaJqbHOI BjacHOCTi; iHGopmaumHui JucT Buioro rocmo-
JapcbKoro cyny Ykpainu Bin 15 rpyaus 2008 p. Ne 01-8/724 «Ilpo neski nu-
TaHHS TPU3HAYEHHS | MPOBe/eHHs CYNOBHX €KCIIePTH3 y ClpaBax, IOB’s3a-
HUX i3 3aXHCTOM MpaB iHTeJeKTyasJbHOI BJaacHocTi»; OrasnoBu# auct Buro-
ro rocrnogapcbkoro cyay Ykpaiuu Bim 17 ksitHa 2006 p. Ne 01-8/847 «IIpo
MPaKTHUKY 3aCTOCYBAaHHS TFOCMOJAPChKHUMHU CylaMH 3aKOHOJABCTBA MpO 3a-
XUCT TpaB Ha 3HAKM JJI TOBapiB i mocayr (TOproBesbHY Mapky) (3a mare-
pianaMu crpaB, PO3rVISSHYTHX Yy KacauifHOMy mopsiiky BuiuM rocmopapcs-
KAM cyznoM Ykpaiuu)»; OrasimoBu#i snuct Buioro rocmomapcbkKoro cymy
Ykpaiuu Bin 22 ciunsg 2007 p. Ne 01-8/24 «IIpo mpakTHKy 3aCTOCYBaHHS ToC-
MOAAPChKUMH CYIaMH 3aKOHOAABCTBA IMPO 3aXHCT MpaB Ha 3HAKH IJIs TO-
BapiB i mocsayr (ToproBesbHi Mapku) (3a Marepiasamu CHpaB, PO3TJSHYTHX
y KacauilHoMy nopsiaky Buium rocnomapcbkuMm cynoM YKpainu)»; Orasmo-
BUU snucT Buioro rocmomapcbkoro cyny Ykpainum Bim 27 uepHs 2008 p.
Ne 01-8/383/1 «I1po mpaKkTHKY 3acTOCYBaHHS FOCIOAAPCHKHMH CYJaMU 3aKO-
HONABCTBA MpPO 3aXUCT MPaB HAa 00 €KTH iHTesNeKTYyasbHOI BjaacHoCTi»; Oruis-
noBu# sauct Bumoro rocrnomapebkoro cyny Ykpaiuu Bim 30 uepHsi 2009 p.
Ne 01-08/411/1 «IIpo mpakTHKy 3aCTOCYBaHHS TOCHOAAPCHKUMHU CyNAMM 3a-
KOHOJABCTBA IPO 3aXHUCT MpaB Ha 00 €KTU iHTEeJeKTya/JbHOI BJACHOCTI (3a
MaTepianamMu CrpaB, PO3TJSHYTHX Yy KacauilHOMy mopsiaiky Buium rocmno-
NapCbKUM CYIOM ¥YKpallu)» TOLIO.

3HauHa yBara, 110 NPUAiAsSeTbCs Buium rocnopapcbkum cynoM YKpaiHu
MUTAHUAM 32CTOCYBAaHHS TOCMONAPCHKMMH CyIaMH 3aKOHOAABCTBAa MpO 3a-
XUCT TpaB Ha 3HAKU [JIs1 TOBApiB i MOCJYT 3yMOBJIEHAa THM, LI0 NepeBaKHa
6i/bIIiCTh TAKUX CIIPaB PO3TJISAAETBCS CaMe B CUCTEMi rOCMONapChbKUX CY/IB
Yxkpainu.
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AHoTauisa

Pomanaoze JI. J]. Cy6’ekTn npaBa iHTeJEKTyabHOT BJACHOCTI Ha TOProBeJbHYy Map-
Ky, 3micT Ta cTpok Jaii ix npaB. — CraTTs.

CraTTs npucBsiueHa BU3HAUEHHIO CKJaLy cyO eKTiB MpaBa iHTeNeKTyaJbHOI BJIaCHOCTI Ha
TOproBesibHy MapKy. AnaniszyeTbcs mocBim Pocificbkoi @enepauii 3 uboro nmutanHs. Busna-
4yaeTbCcsl 00CAT MPaBOBOI OXOPOHH, 110 HAJAETHCS TOProBeJbHUM MapkaM. HaBonsTbes CTpok
Iii cBilOLTBA Ha 3HAK [/ TOBAPiB i MOCJIYr, OCHOBHI MPHUHLUMIIU NTPABOBOI OXOPOHH TOPTOBEJIb-
HUX MapokK. Po3kpuBaeTbcs CyTb NpaBa Ha BUKOPUCTAHHS TOPrOBEJNBHOI MapKH, MOPSLOK
PO3MOPSAKEHHS NTpaBaMM iHTEJEeKTYyasJbHOI BJACHOCTI Ha TOProBesabHY Mapky. PoarisnaooTs-
Csl BUMAAKHK JOCTPOKOBOrO NMPUMNKMHEHHS YHHHOCTI MalHOBHUX NpaB iHTe/JeKTyaJbHOi BJaCHOCTI
Ha TOProBesIbHY MapKy, MOPSIIOK BH3HAHHS NpaBa {HTeJNeKTya/ bHOI BJIaCHOCTI HA TOProBeJb-
Hy Mapky HexilicHuM. HaBomsiTbCs MOCHJIAHHA Ha CYLOBY NPAKTHUKY 3 3a3HAYEHOTO MHUTaHHS.

Karonosi caosa: ToproBesbHa Mapka, cy® €KTH MpaB Ha TOProBeJbHY MapKy, MPUHLUIH
NpaBOBOi OXOPOHH TOPTrOBEJNBHUX MapoK, 3MIiCT MpaB Ha TOProBesNbHY MapKy, BU3HAUEHHS
CBiIOLTB Ha TOProBeJIbHi MAapKH HENiHCHUMH, NOCTPOKOBE NMPUMHUHEHHSI YUHHOCTI CBiIOLTB.

AHHoOTaAUMA

Pomanaodze JI. []. CyobekTbl NpaBa UHTEJIEKTYaJbHOH COOCTBEHHOCTH HA TOProOBYIO
MapKy, cojepxaHue U Cpok aedctBusi ux npaB. — CraTbs.

CraTbsi MOCBsillleHa OMpeIeJeHHI0 cocTaBa CyObeKTOB MpaBa HHTENJIEKTyalbHOH c0O0-
CTBEHHOCTH Ha TOProByI Mapky. AHamusupyercsi onbliT Poccuiickoit Pepepauuu no stomy
Borpocy. Omnpenessiercss 06beM MPABOBON OXPaHbI, MPELOCTABISIEMON TOPTOBBIM MapKaM.
[IpuBoasiTCS CpPOK AEHCTBUS CBUAETEJbCTBA HA 3HAK /151 TOBAPOB U YCJYT, OCHOBHBIE IPHUH-
LMIIBl IPAaBOBOH OXPaHBl TOPrOBBIX MapoK. PacKpblBaeTcsi CyTb IpaBa Ha HCIIOJNb30BaHHE
TOProBOM MapKH, MOPSIIOK PaCHOpPSKEHHs [PaBaMHU HHTEJIEKTYyaJbHOH COOCTBEHHOCTH Ha
TOpProByio MapKy. PaccMmaTpuBaioTcsi ciydad HOCPOUHOTO MpeKpallleHHs HefCTBUS UMYILe-
CTBEHHBIX MPaB MHTEJUIEKTYAJIbHOH COOCTBEHHOCTH HA TOPrOBYHO MapKy, MOPSIAOK MPH3HAHUS
[paBa HHTEJJIEKTYaJbHOH COOCTBEHHOCTH Ha TOPrOBYI0 MapKy HeIeHCTBHTEJbHBIM. [IpuBO-
JIATCS CCBIIKM Ha CyAeOHYI0 NPaKTUKY 110 JaHHOMY BOIIPOCY.

Karwuesole crosa: ToproBasi Mapka, CyObeKTHl NMPaB Ha TOPTOBYK MapKy, IPHHLMIILI
[IPABOBOI OXPaHBI TOPTOBBIX MApOK, COEPXKAHHe MPaB Ha TOPrOBYI MapkKy, MPH3HAHHE CBH-
JAeTeJIbCTB Ha TOProBble MapKH Heﬂef/’lCTBI/ITeﬂbeIMI/I, JAOCPOYHOE IpeKpalleHue Jlel;'lCTBHH CBH-
LeTeJIbCTB.

Summary

Romanadze L.D. Subjects of intellectual property rights on the trademark,
content and duration of their rights. — Article.

The article is devoted to the definition of the subjects of intellectual property rights on
the trademark. Analyzes the experience of the Russian Federation on this issue. Determine
the scope of legal protection afforded to trademarks. Presents validity of the certificate to
sign for goods and services, the basic principles of legal protection of trademarks. Disclose
the substance of the right on trademark, the procedure available to intellectual property
rights on the trademark. The cases of early termination of intellectual property rights on
the trademark, the order of recognition of intellectual property rights to void the trade.
Gives references to case law on this issue.

Keywords: trademark, the subject of trademarks, legal principles of trademarks,
content of trademarks, the recognition of trademark certificate invalid, the early
termination of certificates.



