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Л. М. Андрусів

ТЕОРЕТИКО-ПРАВОВА МОДЕЛЬ ОПРИЛЮДНЕННЯ 
НОРМАТИВНО-ПРАВОВИХ АКТІВ

Вступ. Яê çàçíà÷àþòü íàóêîâö³, ïðîáëåìà äîñòóïíîñò³, â³äêðèòîñò³ 
çàêîíîäàâñòâà íàáóâàє îñîáëèâîãî çíà÷åííÿ ùå é òîìó, ùî â ðîë³ «³íôîð-
ìàòîð³â» ó ñôåð³ çàêîíîäàâñòâà ñüîãîäí³ âñå ÷àñò³øå âèñòóïàþòü ð³çí³ 
êîìåðö³éí³ ñòðóêòóðè, ÿê³ íå çàâæäè çäàòí³ çàáåçïå÷èòè ïîâíó ³ äîñòîâ³ðíó 
³íôîðìàö³þ ïðî çàêîíè òà íîðìàòèâíî-ïðàâîâ³ àêòè. Щîá³ëüøå, íåð³äêî ï³ä 
âèãëÿäîì çàêîí³â âîíè â³äòâîðþþòü íàâ³òü íå îñòàíí³ ¿õ ïðîåêòè. Ó ¿õí³õ 
ïóáë³êàö³ÿõ òðàïëÿþòüñÿ íåâ³äïîâ³äíîñò³ é ïîìèëêè. Гîëîâíå æ çíà÷åííÿ 
îïóáë³êóâàííÿ ïîëÿãàє â òîìó, ùî âîíî є íåîáõ³äíîþ óìîâîþ íàáðàííÿ 
àêòàìè ÷èííîñò³, ¿õ çàñòîñóâàííÿ, ä³єâîñò³, îòæå, îáîâ’ÿçêîâî¿ ñèëè ïðà-
âîâèõ íîðì [1, ñ. 325]. Вèêîðèñòàííÿ þðèäè÷íèõ ïðèéîì³â, ïðàâèë ³ çàñî-
á³â òåõí³êè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â äàє çìîãó ñóá’єêòó 
ïðàâîòâîð÷îñò³, ÿêèé â÷èíÿє ä³¿, ñïðÿìîâàí³ íà îïðèëþäíåííÿ íîðìàòèâ-
íî-ïðàâîâîãî àêòà, äîñÿãíóòè åôåêòèâíîñò³ é îïåðàòèâíîñò³ îïðèëþäíåí-
íÿ íîðìàòèâíî-ïðàâîâîãî àêòà òà ñòâîðþâàòè àâòåíòè÷í³ êîï³¿ îðèã³íàëó 
íîðìàòèâíî-ïðàâîâîãî àêòà. Тîìó àêòóàëüíèì äîñë³äæåííÿì є ôîðìóâàííÿ 
òåîðåòèêî-ïðàâîâî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ùî 
ì³ñòèòèìå òåõí³êî-þðèäè÷í³ ïðàâèëà.

Постановка завдання. Мåòîþ ñòàòò³ є ôîðìóâàííÿ òåîðåòèêî-ïðàâî-
âî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â äëÿ ñòâîðåííÿ òåõí³-
êî-þðèäè÷íèõ ïðàâèë äîâåäåííÿ äî çàãàëüíîãî â³äîìà íîðìàòèâíî-ïðàâî-
âèõ àêò³â.

Результати дослідження. Сêëàäîâîþ ÷àñòèíîþ òåõí³êè ïðàâîòâîð-
÷îñò³ ðîçãëÿäàþòü òåõí³êó îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â 
В. Бàðàíîâ [10, ñ. 35], Д. Лèçëîâ, В. Кàðòóõ³í [2]. Í. Вëàñåíêî ïîÿñíþє, 
ùî îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ñïðÿìîâàíå íà ïîøèðåííÿ 
ìàêñèìàëüíî òî÷íî¿ ³íôîðìàö³¿ ïðî ïðèéíÿò³ ïðàâîâ³ àêòè é ñòâîðåííÿ 
ìîæëèâîñòåé ãðîìàäÿíàì òà ³íøèì ñóá’єêòàì ïðàâà äëÿ îçíàéîìëåííÿ ç 
íèìè [3, ñ. 238]. Îêð³ì íàçâàíèõ íàóêîâö³â, òåõí³êó îïóáë³êóâàííÿ íîð-
ìàòèâíî-ïðàâîâèõ àêò³â òàêîæ âèçíà÷àє І. Шóòàê òà ââàæàє ¿¿ âèäîì ïðà-
âîòâîð÷î¿ òåõí³êè, ÿêà ñïðÿìîâàíà íà çàáåçïå÷åííÿ â³ëüíîãî äîñòóïó äî 
àâòåíòè÷íèõ òåêñò³â ïðèéíÿòèõ íîðìàòèâíî-ïðàâîâèõ àêò³â [9, ñ. 9]. Яê 
áà÷èìî В. Бàðàíîâ, Í. Вëàñåíêî, Д. Лèçëîâ, В. Кàðòóõ³í, І. Шóòàê çîñå-
ðåäæóþòü óâàãó âèêëþ÷íî íà òåõí³ö³ îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ 
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àêò³â. Вâàæàєìî, ùî çâóæåííÿ þðèäè÷íî¿ òåõí³êè ñóòî äî îïóáë³êóâàí-
íÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ïîâ’ÿçàíå ³ç ïåðåâàæàííÿì òàêî¿ ôîðìè 
îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ÿê îïóáë³êóâàííÿ â îô³ö³é-
íèõ äðóêîâàíèõ âèäàííÿõ. Îäíàê ðîçâèòîê ÿê ñóñï³ëüíèõ â³äíîñèí, òàê ³ 
íàóêîâî-òåõí³÷íèõ äîñÿãíåíü, à òàêîæ âèêîðèñòàííÿ åëåêòðîííîãî îïðè-
ëþäíåííÿ íà îô³ö³éíèõ âåá-ñàéòàõ îðãàí³â äåðæàâè òà îðãàí³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, ÿêå âèêîðèñòîâóєòüñÿ ïàðàëåëüíî ç îô³ö³éíèì îïóáë³-
êóâàííÿì íîðìàòèâíî-ïðàâîâèõ àêò³â, ïîòðåáóþòü ñòâîðåííÿ þðèäè÷íèõ 
ïðàâèë, ïðèéîì³â, çàñîá³â ñàìå îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â. 
Вâàæàєìî, ùî âèíèêëà ïîòðåáà ôîðìóâàòè ñàìå òåõí³êó îïðèëþäíåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â.

Щîäî ñòðóêòóðíèõ åëåìåíò³â òåõí³êè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâî-
âèõ àêò³â, òî íàñàìïåðåä, ç’ÿñóєìî, ùî â÷åí³ â³äíîñÿòü äî ñòðóêòóðè òåõí³-
êè îïóáë³êóâàííÿ. Сòðóêòóðí³ åëåìåíòè òåõí³êè îïóáë³êóâàííÿ ôîðìóþòü 
Т. Кàøàí³íà òà І. Шóòàê ðîçêðèâàþòü ÷åðåç ñóêóïí³ñòü òàêèõ åëåìåíò³â: 
çíà÷åííÿ îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; ïîíÿòòÿ îïóáë³êóâàí-
íÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; ñòðîêè îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâî-
âèõ àêò³â; çàñîáè îô³ö³éíîãî îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; 
ìîâà îô³ö³éíîãî îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; ñïîñîáè íàáóò-
òÿ ÷èííîñò³ íîðìàòèâíî-ïðàâîâèìè àêòàìè [1, ñ. 325; 8, ñ. 343-344].

Вèêîðèñòàííÿ ñòðóêòóðíèõ åëåìåíò³â òåõí³êè îïóáë³êóâàííÿ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â, ÿê³ çàïðîïîíîâàí³ Т. Кàøàí³íîþ òà І. Шóòàêîì, є ï³ä-
ґðóíòÿì äëÿ íàøîãî âèñíîâêó, ùî âîíè є âèõ³äíîþ ï³äñòàâîþ äëÿ ôîðìó-
âàííÿ ñòðóêòóðíèõ åëåìåíò³â òåõí³êè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â. Îñê³ëüêè ââàæàєìî, ùî òåõí³êà îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â ìîæå äàòè â³äïîâ³ä³ íà çàïèòàííÿ: íàâ³ùî íîðìàòèâíî-ïðàâîâ³ àêòè 
íåîáõ³äíî îïðèëþäíþâàòè; ùî òàêå îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâîãî 
àêòà; â ÿê³ ñòðîêè íîðìàòèâíî-ïðàâîâ³ àêòè ïîâèíí³ îïðèëþäíþâàòèñÿ; 
ÿê³ çàñîáè âèêîðèñòîâóþòüñÿ äëÿ îïðèëþäíåííÿ; îïðèëþäíåííÿ â ÿêèõ 
çàñîáàõ ââàæàєòüñÿ îô³ö³éíèì; ÿê³ íåîô³ö³éí³ çàñîáè îïðèëþäíåííÿ; ÿêîþ 
ìîâîþ îïðèëþäíþþòüñÿ íîðìàòèâíî-ïðàâîâ³ àêòè; ÿê ÷èíèòè, ÿêùî íà íîð-
ìàòèâíî-ïðàâîâîìó àêò³ є îáìåæóâàëüíèé ãðèô; çáåð³ãàòè îðèã³íàë íîðìà-
òèâíî-ïðàâîâîãî àêòà ÷è ïåðåäàâàòè äî àðõ³âó; ÷è ñòâîðþâàòè òà çàáåçïå-
÷óâàòè äîñòóï çàö³êàâëåíèì ñóá’єêòàì äî îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî 
àêòà òà âèäàâàòè çàñâ³ä÷åíó íàëåæíèì ÷èíîì êîï³þ.

Тàêîæ ââàæàєìî, ùî äîö³ëüíî äî ñòðóêòóðè òåõí³êè îïðèëþäíåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â ââåñòè ïðèéîìè òà ïðàâèëà â³äîáðàæåííÿ 
îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî àêòà ó êîï³ÿõ, ùî ï³äëÿãàþòü îïðèëþä-
íåííþ, ³íñòðóìåíòè ãàðàíòóâàííÿ òà çàáåçïå÷åííÿ àâòåíòè÷íîñò³ òåêñò³â 
êîï³é íîðìàòèâíî-ïðàâîâèõ àêò³â, ïðàâèëà çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâ-
íî-ïðàâîâèõ àêò³â.

Яêùî çàïèòàòè íàóêîâöÿ, þðèñòà-ïðàêòèêà áóäü-ÿêî¿ ñôåðè þðèñïðó-
äåíö³¿, äåðæàâíîãî ñëóæáîâöÿ ÷è íàðîäíîãî äåïóòàòà: äå çáåð³ãàþòüñÿ 
îðèã³íàëè çàêîí³â Óêðà¿íè? Мè íå îòðèìàєìî îäíîçíà÷íî¿ âïåâíåíî¿ â³ä-
ïîâ³ä³. Пðàâèëà ïðî çáåð³ãàííÿ òà â³äïîâ³äàëüí³ñòü çà çáåð³ãàííÿ îðèã³-
íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â îáîâ’ÿçêîâî ïîâèíí³ áóòè âêëþ÷åí³ äî 
ñòðóêòóðè òåõí³êè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â. Дîñòóï äî 
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îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî àêòà òà íîðìàòèâíå ðåãóëþâàííÿ ïîðÿäêó 
çáåð³ãàííÿ äàäóòü çìîãó âèêëþ÷àòè áóäü-ÿê³ ñóìí³âè ùîäî â³äïîâ³äíîñò³ 
òåêñòó íîðìàòèâíî-ïðàâîâîãî àêòà, ÿêèé áóâ óõâàëåíèé, ï³äïèñàíèé òîìó, 
ùî îïðèëþäíåíèé. В Óêðà¿í³ єäèíèì ñïîñîáîì îòðèìàòè êîï³þ îðèã³íàëó 
íîðìàòèâíî-ïðàâîâîãî àêòà є çàïèò ïðî îäåðæàííÿ ³íôîðìàö³¿ ç ³íôîðìà-
ö³éíîãî ôîíäó Єäèíîãî äåðæàâíîãî ðåєñòðó íîðìàòèâíî-ïðàâîâèõ àêò³â.

Щîá ïðèïèñè íîðìàòèâíî-ïðàâîâèõ àêò³â áóëè äîâåäåí³ äî â³äîìà ãðî-
ìàäÿí, ÿêèõ âîíè áåçïîñåðåäíüî ÷è îïîñåðåäêîâàíî ñòîñóþòüñÿ, â çàêîíî-
äàâñòâ³ íåîáõ³äíî ÷³òêî âèçíà÷àòè íîðìè, ùî âèçíà÷àþòü ïðàâèëà, ³íñòðó-
ìåíòè òà ïðèéîìè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â.

П³äñóìîâóþ÷è, âèçíà÷àєìî, ùî òåõí³êà îïðèëþäíåííÿ íîðìàòèâíî-ïðà-
âîâèõ àêò³â îõîïëþє: 1) çíà÷åííÿ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â; 2) ïîíÿòòÿ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; 3) ïîíÿòòÿ 
îô³ö³éíîãî îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; 4) ñòðîêè îïðèëþä-
íåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â; 5) çàñîáè îô³ö³éíîãî îïðèëþäíåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â; 6) ìîâó îô³ö³éíîãî îïðèëþäíåííÿ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â; 7) ïðèéîìè òà ïðàâèëà â³äîáðàæåííÿ îðèã³íàëó íîðìà-
òèâíî-ïðàâîâîãî àêòà â êîï³ÿõ; 8) ³íñòðóìåíòè ãàðàíòóâàííÿ òà çàáåçïå-
÷åííÿ àâòåíòè÷íîñò³ òåêñò³â êîï³é íîðìàòèâíî-ïðàâîâèõ àêò³â; 9) ïðàâèëà 
çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â.

Вêàçàí³ ñòðóêòóðí³ åëåìåíòè є ï³äñòàâîþ ôîðìóâàííÿ òåîðåòèêî-ïðàâî-
âî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ÿêà ì³ñòèòèìå òåõ-
í³êî-þðèäè÷í³ ïðàâèëà ùîäî ñòðîê³â îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â, çàñîá³â îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ìîâè îô³ö³éíîãî 
îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ïðèéîì³â òà ïðàâèë â³äîáðà-
æåííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â ó êîï³ÿõ, ³íñòðóìåíò³â ãàðàí-
òóâàííÿ òà çàáåçïå÷åííÿ àâòåíòè÷íîñò³ òåêñò³â êîï³é íîðìàòèâíî-ïðàâîâèõ 
àêò³â òà ïðàâèë çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â.

Сòðîêè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â. Сòðîê îïðèëþä-
íåííÿ óõâàëåíèõ íîðìàòèâíî-ïðàâîâèõ àêò³â ïîâèíåí áóòè íîðìàòèâíî 
âèçíà÷åíèì é çàëåæèòü â³ä âèäó íîðìàòèâíî-ïðàâîâîãî àêòà òà ñóá’єêòà 
ïðàâîòâîð÷îñò³. Сòðîê îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â – öå ïðî-
ì³æîê ÷àñó, ïðîòÿãîì ÿêîãî ñóá’єêò ïðàâîòâîð÷îñò³ ïîâèíåí çä³éñíèòè ä³¿ 
äëÿ îïðèëþäíåííÿ óõâàëåíîãî íèì íîðìàòèâíî-ïðàâîâîãî àêòà. Сïëèâàòè 
ñòðîê ïî÷èíàє ç ìîìåíòó ïðèéíÿòòÿ òà ï³äïèñàííÿ íîðìàòèâíî-ïðàâîâîãî 
àêòà â óñòàíîâëåíîìó ïîðÿäêó. Фîðìóâàííÿ íîðìàòèâíî-ïðàâîâîãî àêòà 
ÿê þðèäè÷íîãî äîêóìåíòà òà éîãî ï³äïèñàííÿ (â³çóâàííÿ) óïîâíîâàæåíèìè 
îñîáàìè є þðèäè÷íèì ôàêòîì äëÿ ñïëèâó ñòðîêó îïðèëþäíåííÿ. Óñòàíîâ-
ëåííÿ ñòðîê³â äëÿ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ï³äòâåðäæóє, 
ùî îïðèëþäíåííÿ є îáîâ’ÿçêîì ñóá’єêòà ïðàâîòâîð÷îñò³ òà ñòâîðþє ÷àñîâ³ 
ìåæ³ äëÿ éîãî âèêîíàííÿ. Íàö³îíàëüíå çàêîíîäàâñòâî âñòàíîâëþє ð³çí³ 
ñòðîêè äëÿ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â. Çã³äíî ç ïóíêòîì 
ïåðøèì Óêàçó Пðåçèäåíòà «Пðî ïîðÿäîê îô³ö³éíîãî îïðèëþäíåííÿ íîðìà-
òèâíî-ïðàâîâèõ àêò³â òà íàáðàííÿ íèìè ÷èííîñò³», ñòðîê äëÿ îïðèëþäíåí-
íÿ çàêîí³â Óêðà¿íè, ³íøèõ àêò³â Вåðõîâíî¿ Рàäè Óêðà¿íè, àêò³â Пðåçèäåíòà 
Óêðà¿íè, Кàá³íåòó М³í³ñòð³â Óêðà¿íè» ñòàíîâèòü íå ï³çí³øå ÿê ï’ÿòíàäöÿ-
òèäåííèé òåðì³í ï³ñëÿ ¿õ ïðèéíÿòòÿ ó âñòàíîâëåíîìó ïîðÿäêó ³ ï³äïèñàííÿ.

Андрусів Л. М. Теоретико-правова модель оприлюднення нормативно-правових актів
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Îïðèëþäíþþòü íîðìàòèâíî-ïðàâîâ³ àêòè â³äïîâ³äíî äî ïîðÿäêó, âñòà-
íîâëåíîãî Çàêîíîì Óêðà¿íè «Пðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿», ì³í³ñ-
òåðñòâà òà ³íø³ öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿ âëàäè, ì³ñöåâ³ äåðæàâí³ 
àäì³í³ñòðàö³¿ òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Тîìó ìîæåìî çðîáè-
òè âèñíîâîê, ùî îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ì³í³ñòåðñòâ é 
³íøèõ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, ì³ñöåâèõ äåðæàâíèõ àäì³í³-
ñòðàö³é òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ çä³éñíþєòüñÿ íåâ³äêëàäíî, 
àëå íå ï³çí³øå ï’ÿòè ðîáî÷èõ äí³â ç äíÿ ¿õ çàòâåðäæåííÿ ÿê äîêóìåíòà.

Íàñòóïíèì åëåìåíòîì òåîðåòèêî-ïðàâîâî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â àêò³â є çàñîáè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, 
ÿê³ îáóìîâëåí³ ôîðìàìè îïðèëþäíåííÿ: îïóáë³êóâàííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â, åëåêòðîííå îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â òà îãîëîøåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â ÷åðåç ðàä³î òà òåëåáà÷åííÿ. В³äïîâ³äíî äî ñòàòò³ 
21-1 Çàêîíó Óêðà¿íè «Пðî ïîðÿäîê âèñâ³òëåííÿ ä³ÿëüíîñò³ îðãàí³â äåðæàâ-
íî¿ âëàäè òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ â Óêðà¿í³ çàñîáàìè ìàñîâî¿ 
³íôîðìàö³¿», äîâåäåííÿ äî â³äîìà íàñåëåííÿ çàêîí³â Óêðà¿íè òà ³íøèõ íîð-
ìàòèâíî-ïðàâîâèõ àêò³â çä³éñíþєòüñÿ øëÿõîì ¿õ îô³ö³éíîãî îïóáë³êóâàííÿ, 
â³äïîâ³äíî äî çàêîíó, äåðæàâíèìè äðóêîâàíèìè çàñîáàìè ìàñîâî¿ ³íôîðìàö³¿ 
òà îô³ö³éíèìè äðóêîâàíèìè âèäàííÿìè (îô³ö³éíèìè âèäàííÿìè), âèñâ³òëåííÿ 
àóä³îâ³çóàëüíèìè çàñîáàìè ìàñîâî¿ ³íôîðìàö³¿, îïðèëþäíåííÿ íà îô³ö³éíèõ 
âåá-ñàéòàõ îðãàí³â äåðæàâíî¿ âëàäè òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ [5]. 
Тîìó ìîæåìî âèîêðåìèòè òàê³ çàñîáè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â: äðóêîâàí³ âèäàííÿ; àóä³îâ³çóàëüí³ çàñîáè ìàñîâî¿ ³íôîðìàö³¿ òà îô³ö³éí³ 
âåá-ñàéòè îðãàí³â äåðæàâíî¿ âëàäè é îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 

Щîäî ìîâè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, òî ó êðà¿íàõ ç 
îäí³єþ äåðæàâíîþ ìîâîþ îô³ö³éíå îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ 
àêò³â çä³éñíþєòüñÿ âèêëþ÷íî äåðæàâíîþ ìîâîþ. Пîòðåáà îïðèëþäíåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â äåê³ëüêîìà ìîâàìè âèíèêàє ó áàãàòîíàö³îíàëü-
íèõ äåðæàâàõ. Пðåçóìïö³ÿ çíàííÿ çàêîíó âèìàãàє, ùîá â³í áóâ çðîçóì³ëèì 
³ äîñòóïíèì óñ³ì ãðîìàäÿíàì, ÿê³ â áàãàòîíàö³îíàëüí³é äåðæàâ³ âèêîðèñòî-
âóþòü ð³çí³ ìîâè [4, ñ. 109]. Тàê, ó Кîðîë³âñòâ³ Бåëüã³ÿ ïèòàííÿ ìîâè 
îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â âðåãóëüîâàíå Çàêîíîì «Пðî 
âèêîðèñòàííÿ ìîâ ó çàêîíîäàâ÷èõ ïèòàííÿõ îïðèëþäíåííÿ, ïóáë³êàö³¿ òà 
ââåäåííÿ â ä³þ íîðìàòèâíî-ïðàâîâèõ àêò³â». В³äïîâ³äíî äî ñòàòò³ 4 âêàçà-
íîãî çàêîíó, çàêîíè ï³ñëÿ ¿õ ïðîìóëüãàö³¿ ïóáë³êóþòüñÿ â îô³ö³éíîìó äðó-
êîâàíîìó âèäàíí³ «Moniteur belge» ôðàíöóçüêîþ òà ãîëëàíäñüêîþ ìîâà-
ìè. Тåêñòè çàêîí³â ôðàíöóçüêîþ é ãîëëàíäñüêîþ ìîâàìè ïîâèíí³ ñòðîãî 
â³äïîâ³äàòè îäèí îäíîìó [11]. Щîäî ïðàêòèêè Óêðà¿íè ó âðåãóëþâàíí³ 
ìîâè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ìîæåìî êîíñòàòóâàòè, 
ùî öå ïèòàííÿ áóëî âðåãóëüîâàíî íà çàêîíîäàâ÷îìó ð³âí³ ëèøå ó êâ³òí³ 
2019 ðîêó. Пðî ìîâó îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â çãàäóâàëî-
ñÿ âèêëþ÷íî â Óêàç³ Пðåçèäåíòà «Пðî ïîðÿäîê îô³ö³éíîãî îïðèëþäíåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â òà íàáðàííÿ íèìè ÷èííîñò³». Çã³äíî ç ïóíêòîì 
1 Óêàçó Пðåçèäåíòà «Пðî ïîðÿäîê îô³ö³éíîãî îïðèëþäíåííÿ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â òà íàáðàííÿ íèìè ÷èííîñò³», çàêîíè Óêðà¿íè, ³íø³ àêòè 
Вåðõîâíî¿ Рàäè Óêðà¿íè, àêòè Пðåçèäåíòà Óêðà¿íè, Кàá³íåòó М³í³ñòð³â 
Óêðà¿íè ï³äëÿãàþòü îïðèëþäíåííþ äåðæàâíîþ ìîâîþ. Пîçà óâàãîþ âêàçà-
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íèì àêòîì áóëî çàëèøåíî ìîâó îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â 
öåíòðàëüíèõ òà ³íøèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, ì³ñöåâèõ äåðæàâíèõ àäì³-
í³ñòðàö³é, à òàêîæ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ [6].

Чåðãîâèì åëåìåíòîì òåîðåòèêî-ïðàâîâî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâ-
íî-ïðàâîâèõ àêò³â є ïðèéîìè òà ïðàâèëà â³äîáðàæåííÿ îðèã³íàëó íîðìàòèâ-
íî-ïðàâîâîãî àêòà â êîï³ÿõ. Îïðèëþäíþþ÷è íîðìàòèâíî-ïðàâîâèé àêò ÷åðåç 
ôîðìè îïóáë³êóâàííÿ â äðóêîâàíîìó âèäàíí³ ÷è ðîçì³ùåííÿ íà âåá-ñàéò³, 
íåîáõ³äíî äîòðèìóâàòèñÿ ïðàâèë äëÿ ³äåíòèô³êàö³¿ ïðàâîâîãî çà îçíàêàìè, 
ùî â³äîáðàæàþòü éîãî îô³ö³éíèé õàðàêòåð ³ â³äð³çíÿþòü â³ä íèçêè ñõîæèõ 
äîêóìåíò³â. Пåðåäóñ³ì ï³ä ÷àñ â³äîáðàæåííÿ òåêñòó íîðìàòèâíî-ïðàâîâîãî 
àêòà íà ïàïåðîâîìó ÷è åëåêòðîííîìó íîñ³¿ íåîáõ³äíî ïåðåäàâàòè âñ³ ðåêâ³çè-
òè íîðìàòèâíî-ïðàâîâîãî àêòà, ñåðåä ÿêèõ: íàçâà âèäó íîðìàòèâíî-ïðàâîâî-
ãî àêòà; íàçâà îðãàíó, ÿêèé éîãî âèäàâ; íàéìåíóâàííÿ (ïîâíå òà ñêîðî÷åíå); 
äàòà ïðèéíÿòòÿ; íîìåð íîðìàòèâíî-ïðàâîâîãî àêòà. Тàê³ ðåêâ³çèòè óòâîðþ-
þòü òèòóë (òèòóëüíèé ëèñò) ïðàâîâîãî äîêóìåíòà. Є òàêîæ ðåêâ³çèòè, ÿê³ 
ðîçì³ùåí³ â ê³íö³ íîðìàòèâíî-ïðàâîâîãî àêòà, ³ äî íèõ íàëåæàòü ì³ñöå âèäàí-
íÿ (íàçâà ì³ñòà); äàòà ï³äïèñàííÿ; ïîâíå íàéìåíóâàííÿ ïîñàäè îñîáè (îñ³á), 
ÿêà ï³äïèñàëà (ï³äïèñàëè) äîêóìåíò; ïð³çâèùå òà ³í³ö³àëè ïîñàäîâî¿ îñîáè 
(îñ³á), ÿêà ï³äïèñàëà (ï³äïèñàëè) äîêóìåíò; éîãî (¿õ) îñîáèñòèé ï³äïèñ (ñòà-
âèòüñÿ ò³ëüêè íà îðèã³íàë³ ïðàâîâîãî äîêóìåíòà) [7]. П³ä ÷àñ â³äîáðàæåííÿ 
òåêñòó íîðìàòèâíî-ïðàâîâîãî àêòà íåîáõ³äíî íå ïîðóøóâàòè ñòðóêòóðíî¿ 
ö³ë³ñíîñò³, à ïàïåðîâà ÷è åëåêòðîííà êîï³¿ ïîâèíí³ ì³ñòèòè âñ³ ñòðóêòóðí³ 
åëåìåíòè îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî àêòà (ïðåàìáóëà, êíèãà, ðîçä³ë, 
ñòàòòÿ, ÷àñòèíà, ïóíêò). Цå ñàìå ñòîñóєòüñÿ ³ íàçâ ñòðóêòóðíèõ åëåìåíò³â 
íîðìàòèâíî-ïðàâîâîãî àêòà. Тàêîæ íå äîïóñêàєòüñÿ âíåñåííÿ áóäü-ÿêèõ çì³í 
äî òåêñò³â íîðìàòèâíî-ïðàâîâèõ àêò³â ðåäàêòîðàìè äðóêîâàíèõ âèäàíü ÷è 
â³äïîâ³äàëüíèìè îñîáàìè çà åëåêòðîííå îïðèëþäíåííÿ. Îòæå, êîï³ÿ íîðìà-
òèâíî-ïðàâîâîãî àêòà ïîâèííà â³äïîâ³äàòè îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî 
àêòà ÿê çà çîâí³øí³ìè ðåêâ³çèòàìè, òàê ³ çà çì³ñòîì òåêñòó.

Іíñòðóìåíòè ãàðàíòóâàííÿ òà çàáåçïå÷åííÿ àâòåíòè÷íîñò³ òåêñò³â êîï³é 
íîðìàòèâíî-ïðàâîâèõ àêò³â íåîáõ³äí³ äëÿ òîãî, ùîá êîæíà çàö³êàâëåíà 
îñîáà áóëà âïåâíåíà â òîìó, ùî îïðèëþäíåíèé íîðìàòèâíî-ïðàâîâèé àêò 
â³äïîâ³äàє ïðèéíÿòîìó òà ï³äïèñàíîìó â óñòàíîâëåíîìó ïîðÿäêó îðèã³íàëó 
íîðìàòèâíî-ïðàâîâîãî àêòà. Вàæëèâèì є ïðàâèëî ùîäî ï³äãîòîâêè òåêñòó 
é çîâí³øíüîãî âèãëÿäó êîï³¿ íîðìàòèâíî-ïðàâîâîãî àêòà äëÿ îïðèëþäíåííÿ 
ðåäàêòîðîì îô³ö³éíîãî äðóêîâàíîãî âèäàííÿ ÷è â³äïîâ³äàëüíîþ îñîáîþ çà 
åëåêòðîííå îïðèëþäíåííÿ. Íàñàìïåðåä òåêñò ³ çîâí³øí³é âèãëÿä êîï³¿ íîð-
ìàòèâíî-ïðàâîâîãî àêòà äëÿ îïðèëþäíåííÿ ïîâèíåí ôîðìóâàòèñÿ â ñòðîã³é 
â³äïîâ³äíîñò³ äî îðèã³íàëó. П³ñëÿ ôîðìóâàííÿ çîâí³øíüîãî âèðàæåííÿ é 
òåêñòó íîðìàòèâíî-ïðàâîâîãî àêòà â òîìó âèãëÿä³, ó ÿêîìó â³í áóäå îïðè-
ëþäíþâàòèñÿ, ïîâèííà ïðîâîäèòèñÿ ïåðåâ³ðêà íà ð³çí³ âèäè ïîìèëîê ó 
òåêñò³ òà íà â³äïîâ³äí³ñòü òåêñòó îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî àêòà, 
îñê³ëüêè äëÿ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â є âèìîãà, ùî îïðè-
ëþäíåíèé òåêñò íîðìàòèâíî-ïðàâîâîãî àêòà ïîâèíåí áóòè ïîâíîþ é ÷³ò-
êîþ êîï³єþ îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî àêòà. Пîäàëüø³ çì³íè â çì³ñò 
òåêñòó íîðìàòèâíî-ïðàâîâîãî àêòà, ï³äãîòîâëåíîãî äëÿ îïðèëþäíåííÿ, íå 
äîïóñêàþòüñÿ. Тîìó íåîáõ³äíî íà íîðìàòèâíîìó ð³âí³ çàêð³ïèòè âèìîãó, 
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ùî òåêñòè îô³ö³éíî îïðèëþäíåíèõ íîðìàòèâíî-ïðàâîâèõ àêò³â є òî÷íîþ 
êîï³єþ óõâàëåíîãî òà ï³äïèñàíîãî íîðìàòèâíî-ïðàâîâîãî àêòà.

Пðàâèëà çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â є âàæëèâèì 
êîìïîíåíòîì òåîðåòèêî-ïðàâîâî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâî-
âèõ àêò³â, àäæå, çà ÷àñ ôóíêö³îíóâàííÿ îðãàíàìè äåðæàâè òà îðãàíè ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ ñòâîðþєòüñÿ ïåâíà ñóêóïí³ñòü íîðìàòèâíî-ïðàâîâèõ 
àêò³â. Пðèéíÿò³ òà ï³äïèñàí³ óïîâíîâàæåíèìè îñîáàìè â óñòàíîâëåíîìó 
ïîðÿäêó íîðìàòèâíî-ïðàâîâ³ àêòè є îðèã³íàëàìè, ÿê³ íåîáõ³äíî çáåð³ãàòè 
êîæíîìó ³ç ñóá’єêò³â ïðàâîòâîð÷îñò³. Вâàæàєìî, ùî ïðàâèëî ïðî çáåð³-
ãàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ïîâèííå áóòè çàêð³ïëåíå íà íîðìàòèâ-
íî-ïðàâîâîìó ð³âí³ ³ ïîøèðþâàòè ñâîþ ä³þ íà âñ³ âèäè íîðìàòèâíî-ïðàâî-
âèõ àêò³â áåç áóäü-ÿêèõ âèíÿòê³â. Кîæåí ñóá’єêò ïðàâîòâîð÷îñò³ ïîâèíåí 
óõâàëèòè íîðìàòèâíî-ïðàâîâèé àêò (öå ìîæå áóòè ïîëîæåííÿ), ÿêèì ðåãó-
ëþâàòèìåòüñÿ ïîðÿäîê çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â. 
Îáîâ’ÿçêè ùîäî çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â íàéêðà-
ùå ïîêëàäàòè íà àïàðàò àáî þðèäè÷íó ñëóæáó îðãàíó äåðæàâè ÷è îðãàíó 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à â³äïîâ³äàëüíèìè îñîáàìè çà çáåð³ãàííÿ îðèã³-
íàë³â âèçíà÷àòè ¿õí³õ êåð³âíèê³â.

Висновки. Íà ï³äñòàâ³ âèêëàäåíîãî, ìîæåìî ï³äñóìóâàòè, ùî òåîðåòè-
êî-ïðàâîâà ìîäåëü îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â є íåîáõ³äíîþ 
äëÿ çàáåçïå÷åííÿ òåõí³êî-þðèäè÷íèìè ïðàâèëàìè ñòâîðåííÿ àâòåíòè÷íèõ 
êîï³é îðèã³íàëó íîðìàòèâíî-ïðàâîâèõ àêò³â, ãàðàíòîâàíîãî äîñòóïó ñóá’єê-
ò³â ïðàâà äî òåêñòó íîðìàòèâíî-ïðàâîâîãî àêòà, äîñÿãíåííÿ âèñîêîãî ð³â-
íÿ äîâ³ðè ñóá’єêò³â ïðàâà äî îïðèëþäíåíèõ òåêñò³â íîðìàòèâíî-ïðàâîâèõ 
àêò³â, ïðèéíÿòèõ íîðìàòèâíî-ïðàâîâèõ àêò³â òà ôóíêö³îíóâàííÿ ó äåðæàâ³ 
ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³.
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А н о т а ц і я
Андрусів Л. М. Теоретико-правова модель оприлюднення нормативно-правових ак-

тів. – Сòàòòÿ.
Мåòîþ ñòàòò³ є ôîðìóâàííÿ òåîðåòèêî-ïðàâîâî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâî-

âèõ àêò³â äëÿ ñòâîðåííÿ òåõí³êî-þðèäè÷íèõ ïðàâèë äîâåäåííÿ äî çàãàëüíîãî â³äîìà íîðìàòèâ-
íî-ïðàâîâèõ àêò³â. Ó ñòàòò³ ïðîàíàë³çîâàíî òåîðåòèêî-ïðàâîâó ìîäåëü îïðèëþäíåííÿ íîðìà-
òèâíî-ïðàâèõ àêò³â, ÿêà є íåîáõ³äíîþ äëÿ çàáåçïå÷åííÿ íàëåæíîãî ôóíêö³îíóâàííÿ ó äåðæàâ³ 
ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³. Вèîêðåìëåíî ñòðóêòóðí³ åëåìåíòè òåõí³êè îïðèëþäíåííÿ 
íîðìàòèâíî-ïðàâîâèõ àêò³â, ÿê³ є ï³äñòàâîþ ôîðìóâàííÿ çãàäàíî¿ ìîäåë³. Îïèñàíî ñòðîêè, çàñî-
áè ³ ìîâó îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â. Îñîáëèâó óâàãó çîñåðåäæåíî íà ïðèéîìàõ 
òà ïðàâèëàõ â³äîáðàæåííÿ îðèã³íàëó íîðìàòèâíî-ïðàâîâîãî àêòà â êîï³ÿõ. Кîíñòàòîâàíî, ùî 
êîï³ÿ íîðìàòèâíî-ïðàâîâîãî àêòà ïîâèííà ïîâí³ñòþ â³äïîâ³äàòè îðèã³íàëó íîðìàòèâíî-ïðàâîâî-
ãî àêòà. Дîâåäåíî, ùî ïðàâèëà çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â є âàæëèâèì 
êîìïîíåíòîì òåîðåòèêî-ïðàâîâî¿ ìîäåë³ îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, àäæå, çà 
÷àñ ôóíêö³îíóâàííÿ îðãàíàìè äåðæàâè òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ ñòâîðþєòüñÿ ïåâíà 
ñóêóïí³ñòü íîðìàòèâíî-ïðàâîâèõ àêò³â. Пðèéíÿò³ òà ï³äïèñàí³ óïîâíîâàæåíèìè îñîáàìè â óñòà-
íîâëåíîìó ïîðÿäêó íîðìàòèâíî-ïðàâîâ³ àêòè є îðèã³íàëàìè, ÿê³ íåîáõ³äíî çáåð³ãàòè êîæíîìó 
³ç ñóá’єêò³â ïðàâîòâîð÷îñò³. Вèçíà÷åíî, ùî ïðàâèëî ïðî çáåð³ãàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â 
ïîâèííå áóòè çàêð³ïëåíå íà íîðìàòèâíî-ïðàâîâîìó ð³âí³ ³ ïîøèðþâàòè ñâîþ ä³þ íà âñ³ âèäè 
íîðìàòèâíî-ïðàâîâèõ àêò³â áåç áóäü-ÿêèõ âèíÿòê³â. Кîæåí ñóá’єêò ïðàâîòâîð÷îñò³ ïîâèíåí óõ-
âàëèòè íîðìàòèâíî-ïðàâîâèé àêò (öå ìîæå áóòè ïîëîæåííÿ), ÿêèì ðåãóëþâàòèìåòüñÿ ïîðÿäîê 
çáåð³ãàííÿ îðèã³íàë³â íîðìàòèâíî-ïðàâîâèõ àêò³â. Çðîáëåíî âèñíîâîê, ùî òåîðåòèêî-ïðàâîâà 
ìîäåëü îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â є íåîáõ³äíîþ äëÿ çàáåçïå÷åííÿ òåõí³êî-þðè-
äè÷íèìè ïðàâèëàìè ñòâîðåííÿ àâòåíòè÷íèõ êîï³é îðèã³íàëó íîðìàòèâíî-ïðàâîâèõ àêò³â, ãàðàí-
òîâàíîãî äîñòóïó ñóá’єêò³â ïðàâà äî òåêñòó íîðìàòèâíî-ïðàâîâîãî àêòà, äîñÿãíåííÿ âèñîêîãî 
ð³âíÿ äîâ³ðè ñóá’єêò³â ïðàâà äî îïðèëþäíåíèõ òåêñò³â íîðìàòèâíî-ïðàâîâèõ àêò³â, ïðèéíÿòèõ 
íîðìàòèâíî-ïðàâîâèõ àêò³â òà ôóíêö³îíóâàííÿ ó äåðæàâ³ ïðèíöèïó ïðàâîâî¿ âèçíà÷åíîñò³. 

Ключові слова: òåîðåòèêî-ïðàâîâà ìîäåëü îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, 
ñóá’єêò ïðàâà, àâòåíòè÷íà êîï³ÿ, ñòðîêè îïðèëþäíåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ïðèí-
öèï ïðàâîâî¿ âèçíà÷åíîñò³.

S u m m a r y
Andrusiv L. M. Theoretical and legal model for the promulgation of regulatory acts. – 

Article.
By way of article є formulation of a theoretical model of legal regulation of legal acts for the 

creation of technical and legal rules brought to the title of the legal normative acts. The article 
analyzes the theoretical and legal model of the promulgation of the normative and legal acts, which 
is necessary for ensuring the proper functioning of the principle of the legal certainty in the state. 
The structural elements of the technique of the promulgation of the normative and legal acts, which 
are the basis for the formation of the mentioned model, are distinguished. The terms, means and 
language of the promulgation of the normative and legal acts are described. The particular attention 
is focused on the techniques and rules of displaying the original normative and legal act in copies. 
It is stated that the copy of the normative legal act must fully correspond to the original normative 
and legal act. It has been clarified that the rules governing the original legal acts are an important 
component of the theoretical model of the legal regulatory acts, and moreover, for an hour the 
functions of the state authorities and the right to regulate them are legal. Accept and sign up 
with approved persons in the established order of normative legal acts, originals, as well as need 
to preserve skin and legal issues. It is foreseen that the rule about legal regulation is obligatory 
but closed on the legal norm and expand your activity to see all legal acts without any vignettes. 
The Leather sub-legal act is guilty of praising the legal act (which may be better), as a rule, the 
procedure for legal regulation of legal acts is regulated. The gable has been scrutinized, which is the 
theoretical and legal model of legal regulation of the legal acts є necessary for securing the technical 
and legal rules of authenticity of the original legal acts, the guaranteed access to the subdivisions 
of the law rights to the legal texts of normative legal acts, the adoption of normative legal acts and 
functions of the state with the principle of legal recognition.

Key words: theoretical and legal model of the promulgation of the normative and legal 
acts, subject of law, authentic copy, terms of the promulgation of the normative and legal acts, 
principle of legal certainty.
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CRIMINAL LAW PROTECTION OF BUSINESS ACTIVITIES: 
INTERNATIONAL EXPERIENCE

Crime in the sphere of business activity becomes more and more problem 
and menacing phenomenon for Ukraine as for the independent, independent 
and sovereign state. For a long time, imperfect economic relations are used 
by criminals to provide significant own material revenues through corruption, 
legalization by "laundering" money obtained by criminal means, engaging in 
prohibited economic activities, direct attacks on all forms of property and the 
commission of other crimes of an economic nature. Of course, such actions 
should not and do not remain without a proper response from the State, they 
oblige its law enforcement agencies to combat them [1, p. 41].

This complex crime situation requires the development of a set of scientif-
ically sound measures aimed at ensuring the normal functioning of entrepre-
neurship and countering crimes committed in this area.

Thus, the criminal law of foreign States, as well as the criminal law of 
Ukraine, implements criminal law regulation of business activities. This is 
largely due to the need to ensure the economic security of the State, compli-
ance with the ban on the penetration of criminal proceeds into the legitimate 
sector of the economy. The peculiarities of criminal law protection of business 
activities in the criminal law of foreign States are determined by the model 
of the economic system and the legal regulation of economic relations in the 
State.

The closest criminal law methods of regulating business activities in the 
states-former republics of the USSR. In these countries criminal liability for 
hindrance of lawful business activity is established.

Perception by legislators of these states of the ideas put in the Model 
criminal code adopted at the seventh plenary session of Inter-parliamentary 
Assembly of the State Parties of the Commonwealth of Independent States 
(resolution № 7-5 of 17.02.1996) became the reason for that.

Let’s note that in the majority of criminal codes of the states – the former 
republics of the USSR responsibility for preventing of lawful business activity 
is established in sections on crimes in the sphere of economic activity: Article 
190 UK of the Azerbaijan Republic, Article 187 of UK of the Republic of Arme-
nia, Article 232 of UK of Republic of Belarus, Article 190 of UK of Georgia, 
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Article 178 of UK of the Kyrgyz Republic, Article 258 of UK of the Republic 
of Tajikistan, Article 238 of UK of Turkmenistan.

The Criminal Code of the Republic of Uzbekistan contains norms provid-
ing for liability for crimes related to obstruction of business activity, illegal 
interference in business activity, and other crimes infringing on the rights and 
legitimate interests of economic entities [2].

Of course, crimes related to the obstruction of business activities and ille-
gal interference in business activities in the Criminal Code of the Republic of 
Uzbekistan should be attributed to: Violation of the procedure for carrying out 
inspections and audits of financial and economic activities of business entities 
(Art. 192.2), illegal suspension of activities of business entities and/or trans-
actions on their bank accounts (Art. 192.3), forced involvement of business 
entities in charity and other measures (Art. 192.4), violation of the licensing 
law and the law on permitting procedures (Art. 192.5), unlawful refusal, non-
use or obstruction of benefits and preferences (Art. 192.6), unjustified delay in 
issuing funds to economic entities and other organizations (Art. 192.7), illegal 
claim of information on availability of funds in accounts of business entities 
(art. 19 2.8) [2].

A more correct and accurate definition of the public danger of the crimes 
under investigation is the location of v. 365 of the Criminal Code of the 
Republic of Kazakhstan, which provides for liability for obstruction of legiti-
mate business activities, in the section «Corruption and other criminal offenc-
es against the interests of the public service and public administration».

The Criminal Code of the People’s Republic of China does not criminalize 
obstruction of legitimate business activities. However in Article 403 UK Chi-
nese the People's Republic is established responsibility of public servants of 
governing bodies, from mercenary motives, abusing office powers, claimed or 
registered according to the statement for registration of creation of the com-
pany which does not conform to requirements of the law [3, p. 270].

In the studied criminal laws of the countries of Europe, including the Baltic 
States, Latvia, Lithuania and Estonia [4, p. 17], there are no rules on criminal 
liability for obstruction of business activities by officials.

The exception makes UK of the Republic of Bulgaria where in St. To the 
two hundred eighty second the Section II «Malfeasances» of chapter of the 
eighth Special part of «Crime against activity of public authorities and public 
organizations» it is established responsibility of the official for refusal in deliv-
ery or delivery with violation of the terms of special permission to implemen-
tation of a certain activity established by the law [5, p. 201-202].

The Criminal Code of Spain provides for liability for opposition to business 
activities by other economic entities. Such attacks should include the seizure 
of raw materials or essential goods for the purpose of changing prices or caus-
ing significant damage to consumers (art. 281), the use of exclusive informa-
tion to distort competitive prices (art. 284), crimes against the interests of 
associations (chap. XIII) [6, p. 90-94].

In the criminal legislation of the Federal Republic of Germany (hereinafter 
referred to as the Federal Republic of Germany), offences related to bank-
ruptcy (§ 283, 282 «a», 283 «c», 283 «d» of the Federal Criminal Code of 
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Germany) are recognized as an infringement of business activity, as well as 
restrictions on competition agreement when writing off goods (§ 298 of the 
Federal Criminal Code) [8, p. 159-166].

In the French Penal Code, offences that infringe on business activities are 
provided for in Book Three, «On Property Offences and Misdemeanours». 
These include business fraud (art. 313-1, 313-2) and artificial insolvency (art. 
314-7, 314-8) [7, p. 305].

It should be noted that the criminal law of foreign States provides for liabil-
ity for crimes that form illegal business activities. In the majority of criminal 
codes of the states – the former republics of the USSR criminal liability for 
illegal business activity and for separate types of crime, relating to illegal 
business is established. The experience of the legislator of the States – former 
republics of the USSR in establishing criminal liability for illegal entrepreneur-
ship can be very useful for improving the Ukrainian criminal legislation in the 
part under study.

Article 372 of the Estonian Penal Code provides for liability for carrying 
out economic activities in an area subject to a special prohibition or prohibi-
tion of carrying out economic activities on the basis of the Law on the General 
Part of the Code on Economic Activities, as well as for carrying out activities 
without a permit for activities in the area where a licence is required. The 
qualifying characteristics of this crime in paragraph 2 of the article include 
acts: 1) which have caused danger to the life or health of many persons; 2) 
committed in the sphere of activities related to the provision of medical ser-
vices, handling of infectious materials, aviation, railway traffic or the provision 
of credit, insurance or financial services.

The subject of the crime is also recognized as a legal entity (pp. 3 and 4 of 
the article under study). The Estonian Penal Code also provides for liability 
for certain types of prohibited economic activities: illegal trafficking in alcohol 
(art. 375), violation of the procedure for trafficking in tobacco products (art. 
376), illegal removal of additives from liquid fuel subjected to special marking 
and trafficking in liquid fuel obtained as a result (art. 376.1), illegal trafficking 
in liquid fuel (art. 376.2).

Criminal liability for illegal entrepreneurship in Part 1 of Article 207 of the 
Criminal Code of the Republic of Latvia [10]

1) for doing business without registration;
2) without special permission (license) if need of it is established by the law;
3) continuation of the enterprise activity after the order to suspend its 

activity, if such actions are committed repeatedly within a year.
Thus, in Part 1 of Article 207 of the Criminal Code of the Republic of 

Latvia, the composition of illegal entrepreneurship is defined as formal with 
alternative actions. At the same time, administrative prelude is one of the 
characteristics of this offence. The qualifying circumstance of illegal business 
under Part 2 of Article 207 of the Criminal Code of the Republic of Latvia is 
to cause substantial harm to the State or to the rights and interests of the 
person protected by law. Also in UK of the Republic of Latvia it is established 
responsibility for the banned business activity (Article 208) and fictitious busi-
ness activity (Article 209) [10].
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In the criminal legislation of Europe, the regulation of liability for illegal 
entrepreneurship differs significantly from the domestic one. According to 
T.D. Ustinova, in the developed countries of Europe and the USA there is no 
criminal liability for illegal business activity, is carried out without compliance 
with the relevant regulations set out in other branches of law, as in these 
countries there is a long-standing and established other legal mechanism, 
which includes economic levers and a well-developed system of civil and finan-
cial and tax legislation.

This position of the author should be accepted only in part, since, despite 
the existence in the legal systems of foreign States of a «well-developed 
system of civil and financial and tax legislation», criminal law is applied in 
extreme cases where the means of other branches of law are insufficient to 
prevent any wrongful act.

For example, the Criminal Code of the Republic of Bulgaria provides for 
liability for certain acts constituting illegal business activities. Under article 
226 of the Criminal Code of the Republic of Bulgaria, liability is incurred if 
the perpetrator is used by a State, cooperative or other public organization to 
engage in private business activities in violation of established provisions and 
to obtain significant illegal income.

Article 234a of the Criminal Code of the Republic of Bulgaria provides for 
liability for engaging in foreign trade activities without a permit required by 
law or by a decree of the Council of Ministers, or in violation of such a permit. 
Article 252 of the Criminal Code of the Republic of Bulgaria provides for liabil-
ity for carrying out banking, insurance or other financial transactions without 
the appropriate permission (par. 1) or carrying out a banking transaction in 
violation of the established rules (par. 3).

The offence provided for in paragraphs 1 and 3 of this article is a formal 
offence. In Subparagraph 2 of Article 252 UK of the Republic of Bulgaria is 
established responsibility for commission of the actions specified in Subpar-
agraph 1 of article if as a result of commission of this crime the significant 
damage was caused or considerable illegal income is gained. Article 235, 
paragraph 2, of the Criminal Code of the Republic of Bulgaria provides for 
liability for concealment, sale or transport of illegally extracted timber by 
another person.

In such states as France, Germany, Japan, Denmark, Sweden, Holland, 
Poland, Spain, Italy, is established criminal liability for illegal business activity 
[9, p. 43].

Thus, the criminal legal protection of business activities in foreign States 
is determined by the peculiarities of legislative equipment, historical devel-
opment and the level of development of the economy of the State. In those 
States where business activities are developed (former republics of the USSR, 
countries of Eastern Europe), liability is provided for both obstruction of busi-
ness and other economic activities and for the conduct of business activities 
in violation of the procedures of control over such activities by the State. The 
experience of criminal law protection of business activities of these states, 
in our opinion, is the most useful for improvement of criminal legislation of 
Russia at present. In States where business has long been an organic part of 
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the economy, criminal law protection of business is carried out through the 
application of general rules on economic and official offences.

The experience of the United States in combating business crime shows 
this. In that State, the legislative definition of the legalization of criminal 
proceeds had been expanded and it was now an offence to carry out the 
transaction itself with funds of doubtful origin, regardless of the fact that the 
main offence had been proved. Criminal liability for money laundering in the 
USA is established both at the federal level, and in each separate state. The 
separate responsibility of establishing and for the so-called «structuring» is 
to distribute a large amount of money into small amounts in order to avoid 
checks by the administration. Such activities are considered as misleading in 
order to conceal suspicious transactions [11, p. 33].

Since the legalization of proceeds of crime consists in any transaction of 
money, the opposition to legalization lies primarily in the tracking of cash 
and non-cash flows. One of the most effective ways to track cash flows is to 
monitor payments. To date, the United States has two of the most common 
forms of settlement – checks and credit cards. Both forms of settlements 
pass through the federal reserve system and the central bank, which moni-
tor payments using checks and credit cards. America’s anti-money-launder-
ing strategy cannot be described as slender and rational. Despite legislative 
innovations, it cannot be said that the federal government has reached the 
opportunity to track all illegal transactions with money of doubtful origin. In 
addition, the issue of cooperation between law enforcement and control agen-
cies is unresolved. Thus, in the strategy of the American government to com-
bat the legalization of criminal proceeds, 10-12 different federal agencies are 
responsible for various directions of its implementation, and the mechanism of 
their cooperation has not been worked out [12, p. 283].

An important aspect of international cooperation is the exchange of infor-
mation between the relevant authorities and services involved in the investi-
gation of tax offences. All documents and other information are transmitted 
only during personal meetings. Even the best domestic laws in the field of 
counteracting legalization cannot be sufficiently effective without the availa-
bility of appropriate instruments of international cooperation.

According to UK experience in the field of counteracting the legalization of 
criminal proceeds, each bank of an authorized employee responsible for com-
pliance with the requirements of banking legislation in the field of counteract-
ing the legalization of criminal proceeds. Each year, an authorized employee 
must undergo retraining in new legislation, means and methods of counter-
acting this area. A bank employee who has not taken appropriate measures 
to counter money laundering shall be liable under criminal law [13, p. 153].

Considering the foreign experience of the countries of the world, it is worth 
noting that today the forms of international cooperation in the fight against 
crime are very diverse and include: assistance in criminal, civil and family 
cases; signings and implementation of international treaties and coordination 
(arrangements) on fight against crime and, first of all, with transnational 
crime; Enforcement of decisions of foreign law enforcement agencies in crim-
inal and civil cases; Regulating criminal matters and individual rights in the 
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area of law enforcement; Exchange of information is of mutual interest to 
law enforcement agencies; Joint crime research and development; Exchange 
of law enforcement experience; Assistance in training and retraining; Mutual 
provision of logistical and advisory assistance [14, p. 80].
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S u m m a r y
Ardelyan T. O. Criminal law protection of business activities: international 

experience. – Article.
This article explores foreign experience of public administration in organizing law 

enforcement activities, including criminal law protection of business activities, because such 
crime has serious consequences for any society, about the way to improve and develop the 
system of law enforcement agencies, about research of own experience and, at the same time, 
to turn to the experience of scientists of other countries in this field.

A more correct and accurate definition of the public danger of the crimes under investigation 
is the location of v. 365 of the Criminal Code of the Republic of Kazakhstan, which provides for 
liability for obstruction of legitimate business activities, in the section «Corruption and other 
criminal offences against the interests of the public service and public administration».

It should be noted that the criminal law of foreign States provides for liability for crimes 
that form illegal business activities. In the majority of criminal codes of the states – the former 
republics of the USSR criminal liability for illegal business activity and for separate types of 
crime, relating to illegal business is established. The experience of the legislator of the States – 
former republics of the USSR in establishing criminal liability for illegal entrepreneurship can 
be very useful for improving the Ukrainian criminal legislation in the part under study.

An important aspect of international cooperation is the exchange of information between 
the relevant authorities and services involved in the investigation of tax offences. All documents 
and other information are transmitted only during personal meetings. Even the best domestic 
laws in the field of counteracting legalization cannot be sufficiently effective without the 
availability of appropriate instruments of international cooperation.

Key words: crime, law enforcement agencies, legalization of funds obtained by criminal 
means, business activity, criminal law.
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А н о т а ц і я
Арделян Т. О. Кримінальна законна захист діяльності бізнесу: міжнародний дос-

від. – Сòàòòÿ.
Цÿ ñòàòòÿ äîñë³äæóє çàðóá³æíèé äîñâ³ä äåðæàâíîãî óïðàâë³ííÿ â îðãàí³çàö³¿ ïðàâîîõî-

ðîííî¿ ä³ÿëüíîñò³, âêëþ÷àþ÷è êðèì³íàëüíî-ïðàâîâèé çàõèñò ï³äïðèєìíèöüêî¿ ä³ÿëüíîñò³, 
îñê³ëüêè òàêèé çëî÷èí ìàє ñåðéîçí³ íàñë³äêè äëÿ áóäü-ÿêîãî ñóñï³ëüñòâà, ùîäî øëÿõ³â 
âäîñêîíàëåííÿ òà ðîçâèòêó ñèñòåìè ïðàâîîõîðîííèõ îðãàí³â , ïðî äîñë³äæåííÿ âëàñíîãî 
äîñâ³äó ³ âîäíî÷àñ çâåðíóòèñÿ äî äîñâ³äó â÷åíèõ ³íøèõ êðà¿í ó ö³é ãàëóç³.

Б³ëüø ïðàâèëüíèì ³ òî÷íèì âèçíà÷åííÿì ñóñï³ëüíî¿ íåáåçïåêè çëî÷èí³â, ùî ðîçñë³-
äóþòüñÿ, є ì³ñöåçíàõîäæåííÿ ï. 365 Кðèì³íàëüíîãî êîäåêñó Рåñïóáë³êè Кàçàõñòàí, ÿêå 
ïåðåäáà÷àє â³äïîâ³äàëüí³ñòü çà ïåðåøêîäæåííÿ çàêîíí³é ï³äïðèєìíèöüê³é ä³ÿëüíîñò³, ó ðîç-
ä³ë³ «Кîðóïö³ÿ òà ³í. êðèì³íàëüí³ ïðàâîïîðóøåííÿ ïðîòè ³íòåðåñ³â äåðæàâíî¿ ñëóæáè òà 
äåðæàâíîãî óïðàâë³ííÿ ».

Сë³ä çàçíà÷èòè, ùî êðèì³íàëüíå çàêîíîäàâñòâî çàðóá³æíèõ äåðæàâ ïåðåäáà÷àє â³äïî-
â³äàëüí³ñòü çà çëî÷èíè, ÿê³ óòâîðþþòü íåçàêîííó ï³äïðèєìíèöüêó ä³ÿëüí³ñòü. Ó á³ëüøî-
ñò³ êðèì³íàëüíèõ êîäåêñ³â äåðæàâ - êîëèøí³õ ðåñïóáë³ê СРСР âñòàíîâëåíà   êðèì³íàëüíà 
â³äïîâ³äàëüí³ñòü çà íåçàêîííó ï³äïðèєìíèöüêó ä³ÿëüí³ñòü òà çà îêðåì³ âèäè çëî÷èí³â, ùî 
ñòîñóþòüñÿ íåçàêîííîãî á³çíåñó. Дîñâ³ä çàêîíîäàâöÿ äåðæàâ - êîëèøí³õ ðåñïóáë³ê СРСР 
ùîäî âñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåëåãàëüíå ï³äïðèєìíèöòâî ìîæå áóòè 
äóæå êîðèñíèì äëÿ âäîñêîíàëåííÿ êðèì³íàëüíîãî çàêîíîäàâñòâà Óêðà¿íè â äîñë³äæóâàí³é 
÷àñòèí³.

Вàæëèâèì àñïåêòîì ì³æíàðîäíîãî ñï³âðîá³òíèöòâà є îáì³í ³íôîðìàö³єþ ì³æ â³äïîâ³ä-
íèìè îðãàíàìè òà ñëóæáàìè, ÿê³ áåðóòü ó÷àñòü ó ðîçñë³äóâàíí³ ïîäàòêîâèõ ïðàâîïîðóøåíü. 
Вñÿ äîêóìåíòàö³ÿ òà ³íøà ³íôîðìàö³ÿ ïåðåäàєòüñÿ ëèøå ï³ä ÷àñ îñîáèñòèõ çóñòð³÷åé. Íàâ³òü 
íàéêðàù³ âíóòð³øí³ çàêîíè ó ñôåð³ ïðîòèä³¿ ëåãàë³çàö³¿ íå ìîæóòü áóòè äîñòàòíüî åôåêòèâ-
íèìè áåç íàÿâíîñò³ â³äïîâ³äíèõ ³íñòðóìåíò³â ì³æíàðîäíîãî ñï³âðîá³òíèöòâà.

Ключові слова: çëî÷èíí³ñòü, ïðàâîîõîðîíí³ îðãàíè, ëåãàë³çàö³ÿ êîøò³â, îäåðæàíèõ çëî-
÷èííèì øëÿõîì, ä³ëîâà ä³ÿëüí³ñòü, êðèì³íàëüíå ïðàâî.
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РЕАЛІЗАЦІЯ ПРАВА НА СВОБОДУ ВИРАЖЕННЯ: 
ДОСВІД ОКРЕМИХ ЄВРОПЕЙСЬКИХ КРАЇН

Постановка проблеми. Пðàâî íà ñâîáîäó âèðàæåííÿ є îäíèì ³ç ôóí-
äàìåíòàëüíèõ (îñíîâîïîëîæíèõ) ïðàâ ëþäèíè ³ íàð³æíèì êàìåíåì ñèñ-
òåìè äåìîêðàòè÷íèõ ö³ííîñòåé. В òîé æå ÷àñ, íåçâàæàþ÷è íà þðèäè÷íå 
âèçíàííÿ äàíîãî ïðàâà íà «ð³âí³ êîíñòèòóö³¿», éîãî ðåàë³çàö³ÿ ÿê ó êðà¿íàõ 
Єâðîïè, òàê ³ ñâ³òó є ð³çíîþ. Ç îãëÿäó íà ùî âåêòîð íàøîãî äîñë³äæåííÿ 
ñïðÿìîâóєòüñÿ ñàìå íà âèâ÷åííÿ äîñâ³äó ðåàë³çàö³¿ äàíîãî ïðàâà â îêðåìèõ 
єâðîïåéñüêèõ êðà¿íàõ.

Стан дослідження. Р³çíîìàí³òíèì àñïåêòàì ïðàâà íà ñâîáîäó âèðà-
æåííÿ ïðèñâÿ÷åíî ïðàö³: Þ. Кèðè÷åíêà, К. Íàñòå÷êî, Т. Сë³íüêî, Е. Т³òêî, 
С. Шåâ÷óêà, Þ. Шåìøó÷åíêà, Л. Яðìîë òà ³íøèõ. В òîé æå ÷àñ, âàðòî 
êîíñòàòóâàòè, ùî ïèòàííþ ñàìå ðåàë³çàö³¿ âêàçàíîãî ïðàâà, çîêðåìà â êðà-
¿íàõ Єâðîïè, óâàãè ìàéæå íå ïðèñâÿ÷åíî, ùî ³ çóìîâëþє àêòóàëüí³ñòü 
îáðàíî¿ òåìè.

Метою статті є äîñë³äæåííÿ ïîçèòèâíèõ ³ íåãàòèâíèõ àñïåêò³â ðåàë³çà-
ö³¿ ïðàâà íà ñâîáîäó âèðàæåííÿ â îêðåìèõ єâðîïåéñüêèõ äåðæàâàõ.

Виклад основного матеріалу. Іíñòèòóò ïðàâ ³ ñâîáîä ëþäèíè є îäíèì 
³ç íàéâàæëèâ³øèõ ³íñòèòóò³â ïðàâîâîãî ñòàòóñó îñîáè, ÿêèé îá’єêòèâíî 
є ì³ðèëîì äîñÿãíåíü ñóñï³ëüñòâà, ïîêàçíèêîì ð³âíÿ éîãî öèâ³ë³çîâàíîñò³. 
Àäæå çà äîïîìîãîþ öüîãî ³íñòèòóòó îñîáèñò³ñòü äîëó÷àєòüñÿ äî ìàòåð³-
àëüíèõ ³ äóõîâíèõ áëàã ñóñï³ëüñòâà, äî ìåõàí³çì³â âëàäè, çàêîííèõ ôîðì 
âîëåâèÿâëåííÿ ³ ðåàë³çàö³¿ âëàñíèõ ³íòåðåñ³â [1, ñ. 5].

Кîíñòèòóö³ÿ Óêðà¿íè â ñòàòò³ 34 ïðîãîëîøóє, ùî êîæíîìó ãàðàíòóєòü-
ñÿ ïðàâî íà ñâîáîäó äóìêè ³ ñëîâà, íà â³ëüíå âèðàæåííÿ ñâî¿õ ïîãëÿä³â ³ 
ïåðåêîíàíü. Кîæåí ìàє ïðàâî â³ëüíî çáèðàòè, çáåð³ãàòè, âèêîðèñòîâóâàòè ³ 
ïîøèðþâàòè ³íôîðìàö³þ óñíî, ïèñüìîâî àáî â ³íøèé ñïîñ³á - íà ñâ³é âèá³ð. 
Çä³éñíåííÿ öèõ ïðàâ ìîæå áóòè îáìåæåíå çàêîíîì â ³íòåðåñàõ íàö³îíàëü-
íî¿ áåçïåêè, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ àáî ãðîìàäñüêîãî ïîðÿäêó ç ìåòîþ 
çàïîá³ãàííÿ çàâîðóøåííÿì ÷è çëî÷èíàì, äëÿ îõîðîíè çäîðîâ'ÿ íàñåëåííÿ, 
äëÿ çàõèñòó ðåïóòàö³¿ àáî ïðàâ ³íøèõ ëþäåé, äëÿ çàïîá³ãàííÿ ðîçãîëîøåí-
íþ ³íôîðìàö³¿, îäåðæàíî¿ êîíô³äåíö³éíî, àáî äëÿ ï³äòðèìàííÿ àâòîðèòåòó 
³ íåóïåðåäæåíîñò³ ïðàâîñóääÿ [2].

Кîíñòèòóö³éíå ïðàâî êîæíîãî íà ñâîáîäó äóìêè ³ ñëîâà ³ íà â³ëüíå 
âèðàæåííÿ ñâî¿õ ïîãëÿä³â ³ ïåðåêîíàíü, ÿê â³äçíà÷àє Þ. Шåìøó÷åíêî, ç 
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þðèäè÷íî¿ òî÷êè çîðó, ïîëÿãàє â ìîæëèâîñò³ êîæíî¿ îñîáèñòîñò³ ñàìîñò³é-
íî âèçíà÷àòè äëÿ ñåáå ñèñòåìó ìîðàëüíèõ, äóõîâíèõ òà ³íøèõ ö³ííîñòåé òà 
â³ëüíî, áåç áóäü-ÿêîãî ³äåîëîã³÷íîãî ÷è ³íøîãî êîíòðîëþ îïðèëþäíþâàòè 
ñâî¿ äóìêè, øëÿõîì âèêîðèñòàííÿ áóäü-ÿêèõ çàñîá³â ¿õ âèðàæåííÿ, ó òîìó 
÷èñë³, ÷åðåç ïîøèðåííÿ ³íôîðìàö³¿ ó ôîðì³ ïîãëÿä³â ³ ïåðåêîíàíü ùîäî 
ð³çíèõ ïèòàíü ïîë³òè÷íîãî, åêîíîì³÷íîãî, êóëüòóðíîãî, äóõîâíîãî æèòòÿ 
ñóñï³ëüñòâà ³ äåðæàâè [3, ñ. 64-71]. 

Íà íàø ïîãëÿä, ïîÿâà â óêðà¿íñüê³é êîíñòèòóö³¿ ïîíÿòòÿ «ñâîáîäà âèðà-
æåííÿ ñâî¿õ ïîãëÿä³â ³ ïåðåêîíàíü» є íàñë³äêîì ïåðåéíÿòòÿ ì³æíàðîäíèõ 
ïðàâîëþäèííèõ ñòàíäàðò³â, â ÿêèõ çàêð³ïëþєòüñÿ ïðàâî íà ñâîáîäó âèðà-
æåííÿ (ïîãëÿä³â) («the right to freedom of expression»), çîêðåìà: Çàãàëüíî¿ 
äåêëàðàö³¿ ïðàâ ëþäèíè, Кîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæ-
íèõ ñâîáîä, М³æíàðîäíîãî ïàêòó ïðî ãðîìàäÿíñüê³ ³ ïîë³òè÷í³ ïðàâà. 

Яê ï³äêðåñëþєòüñÿ ó Дîïîâ³ä³ Сïåö³àëüíîãî äîïîâ³äà÷à ç ïèòàíü ïðî 
çàîõî÷åííÿ ³ çàõèñòó ïðàâà íà ñâîáîäó ïåðåêîíàíü ³ ¿õ â³ëüíå âèðàæåííÿ 
ïàíà Àá³äà Хóññåéíà, ñóòòєâèì àñïåêòîì ïðàâà íà ñâîáîäó ïåðåêîíàíü ³ 
¿õ â³ëüíå âèðàæåííÿ, є äâîєäèíà êîíöåïö³ÿ ñâîáîäè, ÿêà ëåæèòü â îñíîâ³ 
öüîãî ïðàâà. Цÿ äâîєäèíà êîíöåïö³ÿ ñâîáîäè â çíà÷í³é ì³ð³ âèçíà÷àє ò³ 
ñôåðè, íà ÿê³ ðîçïîâñþäæóєòüñÿ çàõèñò öüîãî ïðàâà. Дâîìà îñíîâíèìè 
åëåìåíòàìè êîíöåïö³¿ ñâîáîäè є «ñâîáîäà äîñòóïó äî äåðæàâè» ³ «ñâîáîäà 
â³ä äåðæàâè». Пåðøèé åëåìåíò ñòîñóєòüñÿ ó÷àñò³ ³íäèâ³äóóìà â ñïðàâàõ 
äåðæàâè. В íüîìó ïðèñóòí³é äîäàòêîâèé â³äò³íîê «êîëåêòèâíîñò³», ³ ç íüîãî 
âèò³êàþòü ïðàâà ³íäèâ³äóóìà íà ç³áðàííÿ ³ íà ñòâîðåííÿ ñâî¿õ îðãàí³çà-
ö³é. Дðóãèé åëåìåíò ñòîñóєòüñÿ îñîáèñòîãî æèòòÿ ³íäèâ³äóóìà ³ ïåðåäáà-
÷àє éîãî óñåñòîðîííþ îõîðîíó â³ä áóäü-ÿêîãî íåïðàâîì³ðíîãî çîâí³øíüîãî 
âòðó÷àííÿ. Ó äàíîìó âèïàäêó äåðæàâà, â ïðèíöèï³, íå çîáîâ’ÿçàíà çàáåç-
ïå÷óâàòè öå ïðàâî øëÿõîì çàñòîñóâàííÿ ïîçèòèâíèõ çàõîä³â. Дåðæàâí³ 
îðãàíè çîáîâ’ÿçàí³ âòðó÷àòèñÿ ëèøå â òèõ âèïàäêàõ, êîëè â³ëüíå âèðàæåí-
íÿ ïåðåêîíàíü áåçïîñåðåäíüî çà÷³ïàє ïðàâà ³íøèõ ³íäèâ³äóóì³â àáî ÿâëÿє 
ñîáîþ ïðÿìó çàãðîçó äëÿ ñóñï³ëüñòâà [4, ñ. 6].

В³ò÷èçíÿíà äîñë³äíèöÿ Л. Яðìîë, ðîçãëÿäàþ÷è ñâîáîäó âèðàæåííÿ 
ïîãëÿä³â ëþäèíè â ÿêîñò³ ïðèðîäíîãî ïðàâà òà ñóá’єêòèâíîãî þðèäè÷íîãî 
ïðàâà, ïðèéøëà äî âèñíîâêó, ùî ñâîáîäà âèðàæåííÿ ïîãëÿä³â ëþäèíè ÿê 
ïðèðîäíå ïðàâî – öå ìîæëèâ³ñòü ëþäèíè âèðàæàòè âíóòð³øíüî òà íàçî-
âí³, â áóäü-ÿê³é ôîðì³ ñòàâëåííÿ éìîâ³ðí³ñíîãî õàðàêòåðó äî òåïåð³øí³õ, 
ìèíóëèõ ÷è ìàéáóòí³õ ÿâèù, ïðîöåñ³â, ïîä³é, ôàêò³â ä³éñíîñò³ àáî äàâàòè 
¿õ îö³íêó [5, ñ. 12]. Сâîáîäà æ âèðàæåííÿ ïîãëÿä³â ÿê ñóá’єêòèâíå þðèäè÷-
íå ïðàâî – öå ìîæëèâ³ñòü ëþäèíè â³ëüíî âèðàæàòè ñâî¿ ïîãëÿäè, çáèðàòè, 
øóêàòè, îäåðæóâàòè, ô³êñóâàòè, çáåð³ãàòè, âèêîðèñòîâóâàòè ³ ïîøèðþâà-
òè ³íôîðìàö³þ òà ³äå¿ óñíî, ïèñüìîâî àáî â ³íøèé ñïîñ³á íà ñâ³é âèá³ð 
[6, ñ. 381].

Фóíäàìåíòàëüíà âàæëèâ³ñòü ñâîáîäè âèðàæåííÿ (ïîãëÿä³â), âêëþ÷àþ÷è 
ïðèíöèïè ð³çíîìàí³òòÿ ³ ïëþðàë³çìó, ïîëÿãàє â òîìó, ùî âîíà îäíî÷àñíî 
çà ñâîєþ ñóòòþ є ÿê âàæëèâèì ³íñòðóìåíòîì çàõèñòó âñ³õ ³íøèõ ïðàâ, òàê 
³ îñíîâíèì åëåìåíòîì äåìîêðàò³¿ [7, ñ. 3].

Íåçâàæàþ÷è íà þðèäè÷íå âèçíàííÿ äàíîãî ïðàâà íà «ð³âí³ êîíñòèòó-
ö³¿», éîãî ðåàë³çàö³ÿ ÿê ó êðà¿íàõ Єâðîïè, òàê ³ ñâ³òó є ð³çíîþ.
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Çã³äíî ç âèñíîâêàìè М³æíàðîäíî¿ ïðàâîçàõèñíî¿ îðãàí³çàö³¿ Freedom 
House, ÿêà çàéìàєòüñÿ ï³äòðèìêîþ ³ äîñë³äæåííÿì ñòàíó äåìîêðàò³¿, ïîë³-
òè÷íèõ ñâîáîä ³ äîòðèìàííÿ îñíîâíèõ ïðàâ ëþäèíè â ð³çíèõ êðà¿íàõ ñâ³-
òó – çà îñòàííє äåñÿòèë³òòÿ ñïîñòåð³ãàєòüñÿ ñâ³òîâà òåíäåíö³ÿ ïîã³ðøåííÿ 
ñòàíó ñâîáîäè çàñîá³â ìàñîâî¿ ³íôîðìàö³¿; íîâ³ ôîðìè ðåïðåñ³é â³äáóâà-
þòüñÿ ÿê ó â³äêðèòèõ ñóñï³ëüñòâàõ, òàê ³ â àâòîðèòàðíèõ äåðæàâàõ. П³ä-
êðåñëþєòüñÿ, ùî öÿ òåíäåíö³ÿ є íàéá³ëüø ãîñòðîþ â Єâðîï³, ÿêà ðàí³øå 
ââàæàëàñÿ áàñò³îíîì óñòàëåíèõ ñâîáîä [8].

Сïðîáóєìî äîñë³äèòè äîñâ³ä îêðåìèõ єâðîïåéñüêèõ êðà¿í â ñôåð³ ðåàë³-
çàö³¿ äàíîãî ïðàâà.

Швеція. Пåðø çà âñå, õîò³ëîñÿ á ïî÷àòè ç³ Шâåö³¿, îñê³ëüêè ñàìå âîíà 
є ðîäîíà÷àëüíèöåþ ïåðøîãî â ñâ³ò³ çàêîíó, ÿêèé îõîðîíÿâ ñâîáîäó ñëîâà. 
Вæå ïîíàä äâà ñòîë³òòÿ â êðà¿í³ íàäàєòüñÿ îñîáëèâà çíà÷èì³ñòü ïðàâó íà 
ñâîáîäó âèðàæåííÿ (ïîãëÿä³â), ÿêå âèçíàíå âàæëèâèì äåìîêðàòè÷íèì ïðà-
âîì.

Фàêòè÷íî, Шâåö³ÿ є єäèíîþ êðà¿íîþ, äå ïèòàííÿ ñâîáîäè ïðåñè, ñâîáî-
äè âèðàæåííÿ òà ñâîáîäè ³íôîðìàö³¿, à òàêîæ â³äïîâ³äàëüí³ñòü çà ¿õ ïîðó-
øåííÿ äåòàëüíî ïðîïèñàí³ ó Кîíñòèòóö³¿, à íå ó çàêîíàõ ÷è ï³äçàêîííèõ 
àêòàõ [9, ñ. 136].

Ó Шâåö³¿ ãàðàíòóєòüñÿ ïðàâî ìàòè äóìêó ïðî áóäü-ùî ³ ãîâîðèòè ìàéæå 
âñå, ùî õî÷åòå. Вè ìàєòå ïðàâî â³ëüíî ñàìîâèðàæàòèñÿ ïî ðàä³î, òåëåáà-
÷åííþ òà Іíòåðíåòó. Îñíîâíèé çàêîí ïðî ñâîáîäó âèðàæåííÿ (ïîãëÿä³â) 
âèçíà÷àє ö³ ïðàâà. В³í òàêîæ îïèñóє òå, ùî íå äîçâîëåíî, íàïðèêëàä, 
íàêëåï ÷è ïóáë³÷íå îáðàæåííÿ ³íøî¿ ëþäèíè. Çàêîí áóëî ðîçøèðåíî ðàçîì 
³ç ðîçðîáêîþ íîâèõ çàñîá³â ìàñîâî¿ ³íôîðìàö³¿. Пðèêëàäè ìîæëèâèõ çëî÷è-
í³â ïðîòè Îñíîâíîãî çàêîíó ïðî ñâîáîäó âèðàæåííÿ ïîãëÿä³â âêëþ÷àþòü 
ô³ëüìè ç åëåìåíòàìè ñåêñóàëüíîãî íàñèëüñòâà ÷è çàãðîçà áåçïåö³ êðà¿íè 
÷è ñóñï³ëüñòâà ÷åðåç ïóáë³êàö³þ ÷îãîñü, ùî ñòîñóєòüñÿ çðàäè ÷è øïèãóí-
ñòâà. Сâîáîäà ïðåñè îçíà÷àє, ùî êîæåí ìîæå â³ëüíî ïóáë³êóâàòè êíèãè, 
æóðíàëè òà ãàçåòè çà ñâî¿ì áàæàííÿì. Дåðæàâí³ îðãàíè íå ìàþòü ïðàâà 
ïåðåâ³ðÿòè àáî öåíçóðóâàòè òå, ùî áóëî íàïèñàíî çàçäàëåã³äü. Бóäü-õòî 
ìàє ïðàâî ïîøèðþâàòè áóäü-ÿêó ³íôîðìàö³þ, ùî ¿ì ïîäîáàєòüñÿ, ó äðóêî-
âàíîìó âèãëÿä³ çà óìîâè äîòðèìàííÿ çàêîíîäàâñòâà [10].

Ó ñòàòò³ 5 Рîçä³ëó 1 Îñíîâíîãî çàêîíó ïðî ñâîáîäó âèðàæåííÿ (ïîãëÿ-
ä³â) âêàçóєòüñÿ, ùî áóäü-ÿêà îñîáà, ÿê³é äîðó÷åíî ïðèéìàòè ð³øåííÿ ùîäî 
çëîâæèâàíü ñâîáîäîþ âèðàæåííÿ ïîãëÿä³â àáî ³íøèì ñïîñîáîì íàãëÿäó çà 
äîòðèìàííÿì öüîãî Îñíîâíîãî Çàêîíó, ïîâèííà ìàòè íà óâàç³, ùî ñâîáîäà 
âèðàæåííÿ ïîãëÿä³â є îñíîâîþ â³ëüíîãî ñóñï³ëüñòâà. В³í àáî âîíà ïîâèíí³ 
ñïðÿìîâóâàòè ñâîþ óâàãó çàâæäè íà ìåòó, à íå íà ìàíåðó âèêëàäó. Ó ðàç³ 
ñóìí³â³â - âèïðàâäàòè, à íå çàñóäæóâàòè [11, ñ. 202]. Íà íàø ïîãëÿä, âêàçà-
íà íîðìà â³äîáðàæàє îñíîâíèé ïðèíöèï, ÿêèé є ôóíäàìåíòàëüíèì â çàáåç-
ïå÷åíí³ âêàçàíîãî ïðàâà â Шâåö³¿.

Литва. В³äïîâ³äíî äî ñò. 25 Кîíñòèòóö³¿ Лèòîâñüêî¿ Рåñïóáë³êè, êîæåí 
ìàє ïðàâî íà âëàñí³ ïåðåêîíàííÿ òà ¿õ â³ëüíå âèðàæåííÿ. Í³õòî íå ïîâè-
íåí ïåðåøêîäæàòè øóêàòè, îòðèìóâàòè àáî ïåðåäàâàòè ³íôîðìàö³þ òà ³äå¿. 
Сâîáîäà âèðàæåííÿ ïåðåêîíàíü, òàê ñàìî ÿê îòðèìàííÿ òà ïåðåäà÷à ³íôîð-
ìàö³¿ íå ìîæå áóòè îáìåæåíà ³íàêøå, í³æ çàêîíîì, êîëè öå íåîáõ³äíî äëÿ 
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çàõèñòó çäîðîâ'ÿ ëþäèíè, ÷åñò³ ÷è ã³äíîñò³, ïðèâàòíîãî æèòòÿ ÷è ìîðàë³ 
àáî äëÿ çàõèñòó êîíñòèòóö³éíîãî ëàäó. Сâîáîäà âèðàæåííÿ ïåðåêîíàíü òà 
ïåðåäàííÿ ³íôîðìàö³¿ ïîâèííà áóòè íåñóì³ñíîþ ç êðèì³íàëüíèìè ä³ÿìè 
- ðîçïàëþâàííÿì íàö³îíàëüíî¿, ðàñîâî¿, ðåë³ã³éíî¿ ÷è ñîö³àëüíî¿ íåíàâè-
ñò³, ï³äáóðþâàííÿì äî íàñèëüñòâà ÷è äèñêðèì³íàö³¿, à òàêîæ ç íàêëåïîì 
³ äåç³íôîðìàö³єþ. Гðîìàäÿíè ìàþòü ïðàâî îòðèìóâàòè â óñòàíîâëåíîìó 
çàêîíîäàâñòâîì ïîðÿäêó áóäü-ÿêó ³íôîðìàö³þ, ùî çáåð³ãàєòüñÿ ùîäî íèõ 
äåðæàâíèìè óñòàíîâàìè [12].

В³äïîâ³äíî äî ñò. 9 Çàêîíó Лèòîâñüêî¿ Рåñïóáë³êè «Пðî ³íôîðìóâàí-
íÿ ñóñï³ëüñòâà», êîæíà îñîáà ìàє ïðàâî ïóáë³÷íî êðèòèêóâàòè ä³ÿëüí³ñòü 
äåðæàâíèõ îðãàí³â ³ óñòàíîâ, îðãàí³â ³ óñòàíîâ ñàìîâðÿäóâàííÿ, à òàêîæ 
ïîñàäîâèõ îñ³á. В Лèòîâñüê³é Рåñïóáë³ö³ çàáîðîíÿєòüñÿ ïåðåñë³äóâàííÿ çà 
êðèòèêó [13].

Ó ñò. 2 Çàêîíó Лèòîâñüêî¿ Рåñïóáë³êè «Пðî ³íôîðìóâàííÿ ñóñï³ëüñòâà» 
íàäàєòüñÿ âèçíà÷åííÿ îñíîâíèõ ïîíÿòü äàíîãî çàêîíó. Тàê, â àñïåêò³ íàøî-
ãî äîñë³äæåííÿ çâåðòàє íà ñåáå óâàãó ï. 36 âêàçàíî¿ ñòàòò³, äå ì³ñòèòüñÿ 
âèçíà÷åííÿ ïîíÿòòÿ «ïîãëÿä» ï³ä ÿêèì ðîçóì³þòüñÿ «òàê³ ùî ïîäàþòüñÿ â 
çàñîáàõ ³íôîðìóâàííÿ ñóñï³ëüñòâà òî÷êà çîðó, çíàííÿ, ïðèïóùåííÿ, ðîçó-
ì³ííÿ, äóìêè àáî êîìåíòàð³ ïðî ³äå¿ çàãàëüíîãî õàðàêòåðó, îö³íêè ôàêò³â 
³ äàíèõ, ÿâèù àáî ïîä³é, âèñíîâêè ÷è çàóâàæåííÿ ïðî çâ³ñòêè, ïîâ'ÿçàí³ ç 
ðåàëüíèìè ïîä³ÿìè. Пîãëÿä ìîæå ґðóíòóâàòèñÿ íà ôàêòàõ, îáґðóíòîâàíèõ 
àðãóìåíòàõ ³, ÿê ïðàâèëî, є ñóá'єêòèâíèì, òîìó â³äíîñíî íüîãî íå çàñòîñî-
âóþòüñÿ êðèòåð³¿ ïðàâäè ³ òî÷íîñò³, îäíàê â³í ìàє áóòè âèðàæåíèé ÷åñíî 
³ åòè÷íî, áåç ñâ³äîìîãî ïðèõîâóâàííÿ ³ âèêðèâëåííÿ ôàêò³â ³ äàíèõ» [13].

Íà ïî÷àòêó 2019 ðîêó ïðèâåðíóâ äî ñåáå ÷èìàëî óâàãè ç áîêó ëèòîâ-
ñüêîãî ñóñï³ëüñòâà Çàêîíîïðîєêò № XIIIP-3118 ïðî âíåñåííÿ çì³í äî ñòà-
òåé 19, 31, 34 (1), 48 òà Дîäàòêó Çàêîíó Лèòîâñüêî¿ Рåñïóáë³êè «Пðî 
³íôîðìóâàííÿ ñóñï³ëüñòâà» [14], â ÿêîìó ì³ñòèëèñÿ, çîêðåìà, ïîëîæåííÿ 
ùîäî çàáîðîíè ðîçì³ùóâàòè â çàñîáàõ ìàñîâî¿ ³íôîðìàö³¿ – ³íôîðìàö³¿, çà 
äîïîìîãîþ ÿêî¿, çîêðåìà, «ìîæå áóòè, íàïðèêëàä, ñïîòâîðåíà ³ñòîðè÷íà 
ïàì'ÿòü Лèòîâñüêî¿ Рåñïóáë³êè, ñòèìóëþâàòèñÿ íåäîâ³ðà ³ íåâäîâîëåííÿ 
ñòàíîì Лèòâè òà ¿¿ ³íñòèòóò³â, äåìîêðàòè÷íèì ëàäîì, îáîðîíîþ êðà¿íè, ÿêà 
ìîæå ìàòè íà ìåò³ ïðàãíåííÿ äî ïîãëèáëåííÿ íàö³îíàëüíîãî ³ êóëüòóðíîãî 
ðîçìåæóâàííÿ, îñëàáëåííÿ íàö³îíàëüíî¿ ñàìîáóòíîñò³ ³ ãðîìàäÿíñüêîñò³, 
îñëàáëåííÿ ð³øó÷îñò³ ãðîìàäÿí çàõèùàòè ñâîþ äåðæàâó ÷è ³íø³ øëÿõè 
íàäàííÿ ñïðÿìîâàíîãî ïðîòè ³íòåðåñ³â íàö³îíàëüíî¿ áåçïåêè Лèòîâñüêî¿ 
Рåñïóáë³êè âïëèâè íà äåìîêðàò³þ, âèáîð÷³ ïðîöåñè, ïàðò³éíó ñèñòåìó êðà-
¿íè» [15]. 

Азербайджан. В³äïîâ³äíî äî ñò. 47 Кîíñòèòóö³¿ Àçåðáàéäæàíñüêî¿ Рåñ-
ïóáë³êè, êîæåí âîëîä³є ñâîáîäîþ äóìêè ³ ñëîâà. Í³õòî íå ìîæå áóòè ïðè-
ìóøåíèé äî âèðàæåííÿ ñâî¿õ äóìîê ³ ïåðåêîíàíü àáî â³äìîâè â³ä íèõ. Íå 
äîïóñêàþòüñÿ àã³òàö³ÿ ³ ïðîïàãàíäà, ÿê³ ðîçïàëþþòü ðàñîâèé, íàö³îíàëü-
íèé, ðåë³ã³éíèé, ñîö³àëüíèé ³ çàñíîâàíèé íà áóäü-ÿêèõ ³íøèõ êðèòåð³ÿõ 
ðîçáðàò ³ âîðîæíå÷ó [16].

Çã³äíî ç ïîëîæåííÿìè ñò. 3 Кîíñòèòóö³éíîãî Çàêîíó Àçåðáàéäæàíñüêî¿ 
Рåñïóáë³êè «Пðî ðåãóëþâàííÿ çä³éñíåííÿ ïðàâ ³ ñâîáîä ëþäèíè â Àçåðáàé-
äæàíñüê³é Рåñïóáë³ö³», ïåðåäáà÷åí³ Кîíñòèòóö³єþ Àçåðáàéäæàíñüêî¿ Рåñ-
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ïóáë³êè ³ ì³æíàðîäíèìè äîãîâîðàìè, ó÷àñíèêàìè ÿêèõ є Àçåðáàéäæàíñüêà 
Рåñïóáë³êà, ïðàâà ³ ñâîáîäè ëþäèíè ìîæóòü îáìåæóâàòèñÿ ò³ëüêè çàêîíîì. 
Îáìåæåííÿ, ÿê³ ââîäÿòüñÿ â³äíîñíî ïðàâ ³ ñâîáîä ëþäèíè, íå ïîâèíí³ çì³-
íþâàòè ñóò³ äàíèõ ïðàâ ³ ñâîáîä; ïîâèíí³ áóòè íàïðàâëåí³ íà çàêîííó ö³ëü, 
ïåðåäáà÷åíó Кîíñòèòóö³єþ Àçåðáàéäæàíñüêî¿ Рåñïóáë³êè ³ öèì Кîíñòèòó-
ö³éíèì Çàêîíîì, ³ áóòè ñï³âðîçì³ðíèìè ç äàíîþ ö³ëëþ. Пðàâà ³ ñâîáîäè, 
íàð³âí³ ç ï³äñòàâàìè, âêàçàíèìè ó ÷àñòèí³ ІІІ ñòàòò³ 71 Кîíñòèòóö³¿ Àçåðáàé-
äæàíñüêî¿ Рåñïóáë³êè, ìîæóòü îáìåæóâàòèñÿ ç ìåòîþ ãàðàíòóâàííÿ çä³éñ-
íåííÿ ³ çàõèñòó ïðàâ ³ ñâîáîä ³íøèõ ëþäåé. Вêàçàíà ó ñò. 47 Кîíñòèòóö³¿ 
ñâîáîäà ñëîâà, íàð³âí³ ç ³íøèìè ï³äñòàâàìè, ìîæå îáìåæóâàòèñÿ â ³íòåðåñàõ 
äåðæàâíî¿ áåçïåêè, äëÿ çàõèñòó çäîðîâ’ÿ ³ ìîðàë³, ïðàâ ³ ñâîáîä ³íøèõ îñ³á, ç 
ìåòîþ ïîïåðåäæåííÿ çëî÷èíó, â òîìó ÷èñë³ äëÿ çàïîá³ãàííÿ çàâîðóøåííÿì, 
äëÿ çàõèñòó ãðîìàäñüêî¿ áåçïåêè, äëÿ çàáåçïå÷åííÿ ³íòåðåñ³â òåðèòîð³àëüíî¿ 
ö³ë³ñíîñò³ äåðæàâè, äëÿ çàõèñòó àâòîðèòåòó àáî ïðàâ ³íøèõ îñ³á, äëÿ ïîïå-
ðåäæåííÿ îáíàðîäóâàííÿ ³íôîðìàö³¿, îòðèìàíî¿ â ñåêðåòíîìó ïîðÿäêó, àáî 
çàáåçïå÷åííÿ àâòîðèòåòó ³ íåóïåðåäæåíîñò³ ñóäó [17].

В òîé æå ÷àñ, ôàêòè÷íà ðåàë³çàö³ÿ âêàçàíîãî ïðàâà â Àçåðáàéäæàíñüê³é 
Рåñïóáë³ö³, çà ñëîâàìè Кîì³ñàðà Рàäè Єâðîïè ç ïðàâ ëþäèíè Дóí³ М³ÿ-
òîâè÷: «Яê ³ ðàí³øå çíàõîäèòüñÿ ï³ä çàãðîçîþ». Íàãàäóþ÷è ïðî ð³øåííÿ 
Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè, â ÿêèõ îñîáëèâî â³äçíà÷àєòüñÿ òàêà, 
ùî âèêëèêàє çàíåïîêîєííÿ ïðàêòèêà äîâ³ëüíîãî çàòðèìàííÿ ³ òðèìàííÿ 
ï³ä âàðòîþ îñ³á, ÿê³ êðèòèêóþòü óðÿä, àêòèâ³ñò³â ãðîìàäÿíñüêîãî ñóñï³ëü-
ñòâà òà ïðàâîçàõèñíèê³â, øëÿõîì â³äïîâ³äíèõ ïåðåñë³äóâàíü ³ çëîâæèâàííÿ 
êðèì³íàëüíèì ïðàâîì â ïîðóøåííÿ ïðèíöèïó âåðõîâåíñòâà ïðàâà, Кîì³ñàð 
íàãîëîñèëà, ùî «çâ³ëüíåííÿ âñ³õ îñ³á, ÿê³ ïåðåáóâàþòü ï³ä âàðòîþ ÷åðåç 
âèñëîâëåííÿ íèìè ñâî¿õ äóìîê, ïîâèííî çàëèøàòèñÿ îäíèì ç ïð³îðèòåòíèõ 
çàâäàíü». Вîíà òàêîæ çíîâó çàêëèêàëà äî äåêðèì³íàë³çàö³¿ äèôàìàö³¿ â 
Àçåðáàéäæàíñüê³é Рåñïóáë³ö³ [18].

Çàãàëîì, çà ï³äñóìêàìè Дåïàðòàìåíòó ³íôîðìàö³éíîãî ñóñï³ëüñòâà Рàäè 
Єâðîïè, ÿê³ â³äîáðàæåí³ ó Çâ³ò³ «Сâîáîäà âèðàæåííÿ ó 2018 ðîö³», íàãî-
ëîøóєòüñÿ, ùî ñâîáîäà âèðàæåííÿ (ïîãëÿä³â) є íåîáõ³äíîþ ïåðåäóìîâîþ 
äåìîêðàòè÷íî¿ áåçïåêè ³ çàñëóãîâóє íàéâèùî¿ óâàãè äåðæàâ-÷ëåí³â, ñüî-
ãîäí³ ÿê í³êîëè. Пîñë³äîâí³ îö³íêè ñòàíó ñâîáîäè âèðàæåííÿ â Єâðîï³ 
çà îñòàíí³ ï'ÿòü ðîê³â ïîêàçàëè, ùî çàãðîçè öüîìó ÿêîðþ äåìîêðàòè÷íèõ 
ñóñï³ëüñòâ çðîñòàþòü ïî âñüîìó êîíòèíåíòó [19, ñ. 3]. 

Висновки. Рåçþìóþ÷è âèêëàäåíå âàðòî çàóâàæèòè, ùî ëþäèíà çà ñâî-
єþ ïðèðîäîþ є ñîö³àëüíîþ ³ñòîòîþ, âîíà ìàє ïîòðåáó ó ñï³ëêóâàíí³ ç ³íøè-
ìè ëþäüìè. Íàëàãîäæåíà ³ â³ëüíà êîìóí³êàö³ÿ ñïðèÿє íå ò³ëüêè êðàùîìó 
ðîçóì³ííþ îäèí îäíîãî, àëå ³ äîïîìàãàє ó ïîáóäîâ³ â³ëüíîãî äåìîêðàòè÷-
íîãî ñóñï³ëüñòâà, äå êîæåí ìîæå â³ëüíî âèñëîâëþâàòèñÿ òà, ùî íàéãî-
ëîâí³øå, áóòè ïî÷óòèì. Дåðæàâà ïîâèííà ãàðàíòóâàòè ïðàâî íà ñâîáîäó 
âèðàæåííÿ íå ò³ëüêè «íà ïàïåð³», àëå ³ «íà ïðàêòèö³». Пðîâåäåíèé àíàë³ç 
äîñâ³äó ðåàë³çàö³¿ ïðàâà íà ñâîáîäó âèðàæåííÿ ïîêàçàâ, ùî çà íàÿâíîñò³ 
ïîçèòèâíîãî ïðèêëàäó ðåàë³çàö³¿ ïðàâà íà ñâîáîäó âèðàæåííÿ, ïîäåêóäè 
äåìîíñòðóєòüñÿ ³ ñèñòåìíå ïîðóøåííÿ öüîãî ïðàâà òà/àáî ñòâîðåííÿ ð³ç-
íîìàí³òíèõ ïåðåøêîä ó éîãî ðåàë³çàö³¿. Яê íå ïðèêðî êîíñòàòóâàòè, àëå 
ñâ³òîâà òåíäåíö³ÿ ðóõàєòüñÿ â íàïðÿìêó îáìåæåííÿ äàíîãî ïðàâà.
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А н о т а ц і я
Барнич К. І. Реалізація права на свободу вираженння: досвід окремих європейських 

країн. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ äîñâ³äó ðåàë³çàö³¿ ñâîáîäè âèðàæåííÿ â îêðåìèõ єâðî-

ïåéñüêèõ êðà¿íàõ, à ñàìå â Шâåö³¿, Лèòâ³ òà Àçåðáàéäæàí³. Вèá³ð òåìè îáóìîâëåíèé, çîêðå-
ìà òèì, ùî íåçâàæàþ÷è íà þðèäè÷íå âèçíàííÿ òà çàêð³ïëåííÿ ïðàâà íà ñâîáîäó âèðàæåííÿ 
íà «ð³âí³ êîíñòèòóö³¿», éîãî ðåàë³çàö³ÿ ÿê ó êðà¿íàõ Єâðîïè, òàê ³ ñâ³òó є ð³çíîþ. Сòàòòÿ 
ì³ñòèòü õàðàêòåðèñòèêó äâîєäèíî¿ êîíöåïö³¿ ñâîáîäè, ÿêà ëåæèòü â îñíîâ³ öüîãî ïðàâà: 
«ñâîáîäà äîñòóïó äî äåðæàâè» ³ «ñâîáîäà â³ä äåðæàâè». В õîä³ äîñë³äæåííÿ ïðîàíàë³çîâàíî 
êîíñòèòóö³¿ Шâåö³¿, Лèòâè òà Àçåðáàéäæàíó, ¿õí³ îñíîâí³ çàêîíîäàâ÷³ àêòè ùîäî ñâîáîäè 
âèðàæåííÿ òà ïðàêòèêó ¿õ ðåàë³çàö³¿. Вèá³ð êðà¿í îáóìîâëåíèé ÿê ïðèíàëåæí³ñòþ ¿õ äî êðà-
¿í Єâðîïè, òàê ³ ð³çíèì ñòóïåíåì ðåàë³çàö³¿ ó íèõ ïðàâà íà ñâîáîäó âèðàæåííÿ. Îñîáëèâà 
óâàãà ó ñòàòò³ çâåðíóòà äî Шâåö³¿, îñê³ëüêè ñàìå âîíà є ðîäîíà÷àëüíèöåþ ïåðøîãî â ñâ³ò³ 
çàêîíó, ÿêèé îõîðîíÿâ ñâîáîäó ñëîâà. Вæå ïîíàä äâà ñòîë³òòÿ â êðà¿í³ íàäàєòüñÿ îñîáëèâà 
çíà÷èì³ñòü âêàçàíîìó ïðàâó, ³, ÿê ïîêàçàëî äîñë³äæåííÿ íàéïîâí³øó éîãî ðåàë³çàö³þ, ïî-
ð³âíÿíî ç ³íøèìè êðà¿íàìè. Ц³êàâèì âèÿâèëîñÿ çàêð³ïëåííÿ òà ðåàë³çàö³ÿ ïðàâà íà ñâîáîäó 
âèðàæåííÿ ó Лèòâ³, çîêðåìà ÷åðåç çàêîíîäàâ÷å çàêð³ïëåííÿ ïîíÿòòÿ «ïîãëÿä» òà äîçâîëåíó 
ìîæëèâ³ñòü ïóáë³÷íî êðèòèêóâàòè ä³ÿëüí³ñòü äåðæàâíèõ îðãàí³â, âñòàíîâëåíó çàáîðîíó ïå-
ðåñë³äóâàííÿ çà òàêó êðèòèêó. Ó ñòàòò³ òàêîæ àíàë³çóєòüñÿ Çàêîíîïðîåêò № XIIIP-3118 ïðî 
âíåñåííÿ çì³í äî ñòàòåé 19, 31, 34 (1), 48 òà Дîäàòêó Çàêîíó Лèòîâñüêî¿ Рåñïóáë³êè «Пðî 
³íôîðìóâàííÿ ñóñï³ëüñòâà», ÿêèé íà ïî÷àòêó öüîãî ðîêó ïðèâåðíóâ äî ñåáå ÷èìàëî óâàãè ç 
áîêó ëèòîâñüêîãî ñóñï³ëüñòâà, ïîçàÿê ì³ñòèâ ñóòòєâ³ çì³íè ùîäî ðåàë³çàö³¿ ïðàâà íà ñâîáîäó 
âèðàæåííÿ. Щîäî Àçåðáàéäæàíó, òî òóò, ÿê ³ â Óêðà¿í³ çàêð³ïëåíî ïðàâî íà ñâîáîäó äóìêè 
³ ñëîâà òà âñòàíîâëåíà çàáîðîíà ïðèìóøóâàííÿ äî âèðàæåííÿ ñâî¿õ äóìîê ³ ïåðåêîíàíü àáî 
â³äìîâè â³ä íèõ. В òîé æå ÷àñ, ôàêòè÷íà ðåàë³çàö³ÿ âêàçàíîãî ïðàâà âèêëèêàє çàíåïîêîєííÿ 
ç áîêó ì³æíàðîäíî¿ ñï³ëüíîòè. В³äòàê, çà ðåçóëüòàòàìè ïðîâåäåíî¿ íàóêîâî¿ ðîçâ³äêè âèÿâ-
ëåíî ÿê ïîçèòèâí³, òàê ³ íåãàòèâí³ òåíäåíö³¿ â àñïåêò³ ðåàë³çàö³¿ âêàçàíîãî ïðàâà. Сòàòòÿ 
ì³ñòèòü àêòóàëüí³ óçàãàëüíåí³ âèñíîâêè ùîäî ñòàíó ñâîáîäè âèðàæåííÿ â Єâðîï³ òà ñâ³ò³. 

Ключові слова: ñâîáîäà äóìêè ³ ñëîâà, ñâîáîäà âèðàæåííÿ, Єâðîïà, ðåàë³çàö³ÿ, äîñâ³ä.

S u m m a r y
Barnych K. I. The realization of the right to freedom of expression: experience of 

certain European countries. – Article.
The article is devoted to exploring the experience of exercising freedom of expression in 

some European countries, namely Sweden, Lithuania and Azerbaijan. The choice of the theme is 
due, in particular, to the fact that despite the legal recognition and consolidation of the right to 
freedom of expression at the «level of the constitution», its realization is different in the countries 
of Europe and the world. The article describes the twofold concept of freedom that underlies 
this right: «freedom of access to the state» and «freedom from the state.» The study analyzed 
the constitutions of Sweden, Lithuania and Azerbaijan, their main legislative acts on freedom of 
expression and the practice of their realization. The choice of countries is conditioned both by 
their belonging to the countries of Europe and by the different degree of realization of their right 
to freedom of expression. Particular attention is drawn to the Sweden, as it is the originator of 
the world’s first law to protect freedom of speech. For more than two centuries, the country 
has been given particular importance to the said law, and, as the study has shown, its fullest 
realization, compared to other countries. It was interesting to consolidate and exercise the right 
to freedom of expression in Lithuania, in particular through the legislative consolidation of the 
notion of «view» and the allowed opportunity to publicly criticize the activities of state bodies, the 
prohibition of persecution for such criticism. The article also analyzes Draft Law No. XIIIP-3118 
amending Articles 19, 31, 34 (1), 48 and the Annex of the Law of the Republic of Lithuania «On 
Information to the Society», which attracted much attention from Lithuanian society earlier this 
year, since it contained significant changes in the exercise of the right to freedom of expression. 
As for Azerbaijan, here, as in Ukraine, the right to freedom of thought and expression is enshrined 
and a ban on compulsion to express or express their opinions and beliefs is imposed. At the 
same time, the actual implementation of this right is of concern to the international community. 
Therefore, the results of the scientific research revealed both positive and negative trends in the 
implementation of the said right. The article contains up-to-date generalized conclusions on the 
state of freedom of expression in Europe and in the world.

Key words: freedom of thought and speech, freedom of expression, Europe, realization, 
experience.
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АФЕКТ У КРИМІНАЛЬНОМУ ПРАВІ УКРАЇНИ: 
ІСТОРІЯ ПИТАННЯ ТА СУЧАСНИЙ СТАН ПРОБЛЕМИ

Постановка проблеми. Çàêîíîì Óêðà¿íè â³ä 6 ãðóäíÿ 2017 ð. (íàáóâ 
÷èííîñò³ 12 ñ³÷íÿ 2019 ð.) ï. 7 ÷. 1 ñò. 67, ñò. 116 òà ñò. 123 Кðèì³íàëüíî-
ãî êîäåêñó Óêðà¿íè (äàë³ – КК Óêðà¿íè) áóëè âèêëàäåí³ ó íîâ³é ðåäàêö³¿. 
Пîÿâà öèõ ïîëîæåíü íå áóëà îáóìîâëåíà í³ ïîòðåáàìè â³ò÷èçíÿíî¿ ñóäîâî¿ 
ïðàêòèêè, í³ íàö³îíàëüíèìè òåîðåòè÷íèìè ðîçðîáêàìè ó ñôåð³ êðèì³íàëü-
íî-ïðàâîâî¿ ïðîòèä³¿ çëî÷èíàì, â÷èíåíèì ó ñòàí³ ñèëüíîãî äóøåâíîãî õâè-
ëþâàííÿ ³ ñòàëà íàñë³äêîì ðàòèô³êàö³¿ Óêðà¿íîþ Сòàìáóëüñüêî¿ êîíâåíö³¿ 
2014 ð. Пðîòå, íîðìè ùîäî ðåãëàìåíòàö³¿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè, 
â÷èíåí³ â îñîáëèâîìó åìîö³éíîìó ñòàí³, ìàþòü ³ â³ò÷èçíÿíó áàãàòîë³òíþ 
³ñòîð³þ, âèâ÷åííÿ ÿêî¿ äîçâîëèòü âèÿâèòè íåäîë³êè òà ïåðåâàãè ÿê íàö³î-
íàëüíîãî ï³äõîäó, òàê ³ ï³äõîäó, ÿêèé ç’ÿâèâñÿ ó ðåçóëüòàò³ ³ìïëåìåíòàö³¿ 
ïîëîæåíü â³äïîâ³äíèõ ì³æíàðîäíî-ïðàâîâèõ àêò³â. Іñòîðè÷í³ äîñë³äæåííÿ 
çàâæäè ñïðèÿþòü âèðîáëåííþ çáàëàíñîâàíî¿ ïîçèö³¿ ùîäî øëÿõ³â âäîñêî-
íàëåííÿ òèõ ÷è ³íøèõ êðèì³íàëüíî-ïðàâîâèõ ïðèïèñ³â, ÿêà îðãàí³÷íî ïîєä-
íóє àïðîáîâàí³ ïðàêòèêîþ òðàäèö³¿ òà âèêëèêàí³ ïîòðåáàìè ÷àñó íîâàö³¿. 
Тîìó, äîñë³äæåííÿ ¿õ â ³ñòîðè÷í³é ðåòðîñïåêòèâ³ çàâæäè áóäå çáåð³ãàòè 
ñâîþ àêòóàëüí³ñòü. 

Огляд останніх досліджень і публікацій. Сèëüíå äóøåâíå õâèëþ-
âàííÿ, ÿê îáñòàâèíà, ùî ïîì’ÿêøóє ïîêàðàííÿ, ç ïî÷àòêó 2000-õ ðîê³â 
âèñòóïàëî ïðåäìåòîì íàóêîâîãî ³íòåðåñó â ðîáîòàõ Î.Þ. Бóëàíîâà, 
Л.Л. Кðóãë³êîâà, Î.В. Кóðöà, Î.Î. Мÿñíèêîâà, Т.І. Í³ê³ô³ðîâî¿ òà ³íøèõ. 
Àâòîðè íàïîëÿãàëè íà òîìó, ùî ñèëüíå äóøåâíå õâèëþâàííÿ ó çíà÷åíí³ 
îáñòàâèíè, ÿêà ïîì’ÿêøóє ïîêàðàííÿ є øèðøèì çà ô³ç³îëîã³÷íèé àôåêò ³ 
âêëþ÷àє äî ñåáå é ³íø³ åìîö³éí³ ñòàíè. Çàêð³ïëåííÿ â КК Óêðà¿íè 2001 ð. 
òàêî¿ ïðè÷èíè âèíèêíåííÿ ñòàíó ñèëüíîãî äóøåâíîãî õâèëþâàííÿ, ÿê àìî-
ðàëüí³ ä³¿ ïîòåðï³ëîãî, áóëî ñïðèéíÿòî ñõâàëüíî. Пðîïîíóâàëîñÿ äîïîâíè-
òè ñò. 66 КК òàêîþ îáñòàâèíîþ, ÿê â÷èíåííÿ çëî÷èíó âíàñë³äîê íåïðàâî-
ì³ðíèõ àáî àìîðàëüíèõ ä³é ïîòåðï³ëîãî, ÿêà ìîæå ïðîâîêóâàòè â÷èíåííÿ 
çëî÷èíó. 

Ф³ç³îëîã³÷íèé àôåêò âèñòóïàâ ïðåäìåòîì äîñë³äæåííÿ ó ïðàöÿõ 
À.В. Бàéëîâà, Д. Íîñêîâà, Л.À. Îñòàïåíêî, Е.Л. Сèäîðåíêà, Л. Чåðå÷óê³-
íî¿, С. Шèøêîâà òà ³í. Пðîïîíóâàëîñÿ çàì³íèòè ó ñò. 116 òà ñò. 123 òåðì³í 
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«ñèëüíå äóøåâíå õâèëþâàííÿ» òåðì³íîì «ô³ç³îëîã³÷íèé àôåêò», ïåðåäáà-
÷èòè òàê³ ïðèâîäè äëÿ éîãî âèíèêíåííÿ, ÿê ³íø³ ïðîòèïðàâí³ àáî àìîðàëü-
í³ ä³¿ ç áîêó ïîòåðï³ëîãî òà â³äìîâèòèñÿ â³ä òàêî¿ îçíàêè, ÿê ðàïòîâ³ñòü, 
îñê³ëüêè âîíà ïîâí³ñòþ îõîïëþєòüñÿ ïîíÿòòÿì ô³ç³îëîã³÷íîãî àôåêòó. 
Пðîòå, ïî-ïåðøå, â³ò÷èçíÿíèé çàêîíîäàâåöü çàéíÿâ äåùî ³íøó ïîçèö³þ, à, 
ïî-äðóãå, êðèì³íàëüíî-ïðàâîâ³ ïðèïèñè ùîäî âðàõóâàííÿ îñîáëèâîãî åìî-
ö³éíîãî ñòàíó âèííîãî í³êîëè íå àíàë³çóâàëèñÿ â ³ñòîðè÷íîìó àñïåêò³, ùî, 
ÿê óÿâëÿєòüñÿ, є ñåðéîçíîþ ïðîãàëèíîþ, ÿêà ñïðèÿє íàäì³ðíîìó ïðèâåð-
òàííþ éîãî óâàãè äî ì³æíàðîäíèõ êîíâåíö³é ³ çàáóòòþ âëàñíîãî äîñâ³äó, 
ÿêèé äàëåêî íå çàâæäè є íåãàòèâíèì. 

Метою статті є äîâåäåííÿ òåçè ïðî íåïðèïóñòèì³ñòü ³ãíîðóâàííÿ âëàñ-
íîãî ³ñòîðè÷íîãî äîñâ³äó ó ïðîöåñ³ ðåôîðìóâàííÿ òèõ ÷è ³íøèõ êðèì³-
íàëüíî-ïðàâîâèõ ïðèïèñ³â òà íàäàííÿ ïåðåâàãè ìåõàí³÷íîìó çàïîçè÷åííþ 
ïîëîæåíü ì³æíàðîäíèõ êîíâåíö³é. 

Виклад основного матеріалу. Кðèì³íàëüíå çàêîíîäàâñòâî, ÿêå ïåðå-
äóâàëî íàö³îíàëüíèì КК, òàê³ òåðì³íè, ÿê «àôåêò» òà «ñèëüíå äóøåâíå 
õâèëþâàííÿ» íå âèêîðèñòîâóâàëî, õî÷à éîìó áóëî â³äîìå òàêå ïîíÿòòÿ, 
ÿê «ñèëüíå ðîçäðàòóâàííÿ». Тàê, â³äïîâ³äíî äî ï. 5 ñò. 134 Óëîæåííÿ ïðî 
ïîêàðàííÿ êðèì³íàëüí³ òà âèïðàâí³ 1845 ð., îáñòàâèíîþ, ÿêà á³ëüø-ìåíø 
ïîì’ÿêøóє âèíó, à ðàçîì ç öèì ³ ñóâîð³ñòü ïîêàðàííÿ, âèçíàâàëîñÿ â÷èíåí-
íÿ âèííèì çëî÷èíó âíàñë³äîê ñèëüíîãî ðîçäðàòóâàííÿ, âèêëèêàíîãî êðèâ-
äîþ, îáðàçàìè àáî ³íøèìè â÷èíêàìè îñîáè, ÿê³é â³í çðîáèâ ÷è íàìàãàâñÿ 
çðîáèòè çëî.

Çàçíà÷åíà îáñòàâèíà âðàõîâóâàëàñÿ çàêîíîäàâöåì ³ ïðè êîíñòðóþâàíí³ 
ñêëàä³â çëî÷èí³â ïðîòè æèòòÿ òà çäîðîâ’ÿ îñîáè. Ч. 2 ñò. 1455 Óëîæåííÿ 
ïåðåäáà÷àëà â³äïîâ³äàëüí³ñòü çà âáèâñòâî, â÷èíåíå õî÷ ³ íå âèïàäêîâî, àëå 
÷åðåç çàïàëüí³ñòü ÷è ðîçäðàòóâàííÿ é îñîáëèâî, êîëè ðîçäðàòóâàííÿ áóëî 
âèêëèêàíî íàñèëüíèöüêèìè ä³ÿìè àáî òÿæêîþ îáðàçîþ ç áîêó âáèòîãî. 
Çàïàëüí³ñòü ³ ðîçäðàòóâàííÿ ô³ãóðóþòü ³ â ñòàòòÿõ, ÿê³ ïåðåäáà÷àëè â³ä-
ïîâ³äàëüí³ñòü çà ïîñÿãàííÿ íà çäîðîâ’ÿ îñîáè. Пðè÷îìó, òàêà â³äïîâ³äàëü-
í³ñòü äèôåðåíö³þâàëàñÿ â çàëåæíîñò³ â³ä òÿæêîñò³ ò³ëåñíîãî óøêîäæåííÿ 
(ñò. 1480, ñò. 1485) ³ íàñòàâàëà íàâ³òü ó òèõ âèïàäêàõ, êîëè ÷åðåç çàïàëü-
í³ñòü àáî ðîçäðàòóâàííÿ îñîá³ áóëè çàïîä³ÿí³ ëåãê³ ò³ëåñí³ óøêîäæåííÿ 
(ñò. 1485).

Сë³ä çâåðíóòè óâàãó íà òå, ùî ïîêàðàííÿ çà çàïîä³ÿííÿ ñìåðò³ ÷è ò³ëåñ-
íèõ óøêîäæåíü ÷åðåç çàïàëüí³ñòü àáî ðîçäðàòóâàííÿ áóëî äîâîë³ ñóâîðèì. 
Тàê, íàïðèêëàä, âáèâñòâî, â÷èíåíå ï³ä âïëèâîì öèõ îáñòàâèí, êàðàëîñÿ ïîç-
áàâëåííÿì óñ³õ ïðàâ ³ çàñëàííÿì íà êàòîðæí³ ðîáîòè íà ñòðîê â³ä 8 äî 
12 ðîê³â ÷è íà ñòðîê â³ä 4 äî 8 ðîê³â àáî ïîçáàâëåííÿì óñ³õ ïðàâ òà ïðèâ³ëå¿â 
³ óòðèìàííÿì ó âèïðàâíèõ àðåøòíèõ â³ää³ëåííÿõ íà ñòðîê â³ä 4 äî 5 ðîê³â. 
Пîêàðàííÿ çà öåé çëî÷èí ñóòòєâî ïîñèëþâàëîñÿ, ÿêùî âèííèé ïåðåáóâàâ ç 
ïîòåðï³ëèì ó ðîäèííèõ, øëþáíèõ àáî ñëóæáîâèõ â³äíîñèíàõ [1].

Íå äèâëÿ÷èñü íà òå, ùî àôåêò òà ñèëüíå äóøåâíå õâèëþâàííÿ ó íîðìàõ 
çãàäàíîãî Óëîæåííÿ íå ô³ãóðóâàëè, êðèì³íàëüíî-ïðàâîâà íàóêà ïåð³îäó ä³¿ 
öüîãî çàêîíîäàâ÷îãî àêòó öèìè ïîíÿòòÿìè îïåðóâàëà. 

Àôåêò âèçíà÷àâñÿ ÿê âíóòð³øíüî çáóäæåíå òà ñõâèëüîâàíå ïî÷óòòÿ, ÿêå, 
ïîðóøóþ÷è ð³âíîâàãó äóøåâíîãî íîðìàëüíîãî óñòðîþ, ïðèçâîäèòü äî ðîç-

Капустін О. Б. Афект у кримінальному праві України: історія питання та сучасний стан...



28 Наукові праці НУ ОЮА

ëàä³â ó ïðîöåñàõ ò³ëåñíèõ ³ ïñèõ³÷íèõ òà, äîñÿãíóâøè íàéâèùîãî ñòóïåíÿ, 
íàâ³òü íà ìèòü ïðèïèíÿє ¿õ. Пðè öüîìó ï³äêðåñëþâàëîñÿ, ùî öå ïî÷óòòÿ є 
íåîäíîð³äíèì ³ ìîæå ìàòè ð³çí³ ñòóïåí³ ïî÷èíàþ÷è â³ä ïðîñòîãî äóøåâíîãî 
õâèëþâàííÿ ³ çàê³í÷óþ÷è ñïðàâæí³ì àôåêòîì, êîëè ñõâèëüîâàíå ïî÷óòòÿ 
íàáóâàє âèêëþ÷íîãî ïàíóâàííÿ, çàòüìàðþþ÷è ðîçóì òà ïðèäóøóþ÷è, íà 
ïåâíèé ÷àñ, ñàìîâëàäàííÿ òà ñàìîâèçíà÷åííÿ [2, ñ. 420]. 

Тàêèì ÷èíîì, àôåêò ðîçãëÿäàâñÿ ëèøå ÿê ñêëàäîâà òàêîãî á³ëüø øèðî-
êîãî ïîíÿòòÿ, ÿê äóøåâíå õâèëþâàííÿ ³ ïîä³ëÿâñÿ íà äâà âèäè: 1) çáóäæó-
þ÷èé (ãí³â, ðàä³ñòü, â³ä÷àé) òà 2) ïðèãí³÷óþ÷èé (ïå÷àëü, ïåðåëÿê, ïîáîþ-
âàííÿ)

Íàìàãàëèñÿ â÷åí³ âèîêðåìèòè é àôåêò, ÿêèé ìîæå ðîçãëÿäàòèñÿ ÿê ï³ä-
ñòàâà äëÿ âèçíàííÿ îñîáè íåîñóäíîþ. Íà äóìêó Î.Ф. К³ñòÿê³âñüêîãî, öå 
ìîæå áóòè ò³ëüêè òàêèé àôåêò, ÿêèé äîñÿãíóâøè ñâîãî íàéâèùîãî ñòó-
ïåíÿ, ïðèïèíÿє íà ïåâíèé ÷àñ ä³þ ³ âæèâàííÿ ðîçóìó, çíèùóє çäàòí³ñòü 
îáì³ðêîâóâàííÿ òà ñàìîâèçíà÷åííÿ [2, ñ. 421]. Àâòîð îñîáëèâî íàãîëîøó-
âàâ íà òîìó, ùî ïèòàííÿ ïðî àôåêò, ó òîìó ÷èñë³ ³ ÿê ï³äñòàâó íåîñóäíîñò³, 
ìîæå âèíèêàòè ò³ëüêè ñòîñîâíî òàêèõ çëî÷èí³â ÿê âáèâñòâî, íàñèëüñòâî, 
îáðàçà. Àëå ó æîäíîìó âèïàäêó íå ìîæå éòèñÿ ïðî êðàä³æêó, øàõðàéñòâî, 
ï³äðîáëåííÿ òîùî, â÷èíåí³ ó ñòàí³ àôåêòó [2, ñ. 421-422].

Пðåäñòàâíèêè ñóäîâî¿ ìåäèöèíè òèõ ÷àñ³â òåæ ï³äêðåñëþâàëè, ùî ðîç-
ëàäíàííÿ àôåêòîì ïñèõ³÷íî¿ ñâîáîäè âèííîãî ùå íå îçíà÷àє, ùî â³í íå 
ìîæå íåñòè â³äïîâ³äàëüí³ñòü çà ñâ³é â÷èíîê. Тîìó, ïðè âèð³øåíí³ ïèòàííÿ 
ïðî òå, ÷è ïîçáàâëÿє àôåêò îñîáó îñóäíîñò³, òðåáà âèõîäèòè, íàñàìïåðåä, 
ç ïîïåðåäíüîãî ñïîñîáó æèòòÿ îáâèíóâà÷åíîãî òà òðèâàëîñò³ àôåêòó. Яêùî 
ñóá’єêò, ùî âåäå ïðàâèëüíèé ñïîñ³á æèòòÿ, ÿêå çàñíîâàíå íà ÷åñíèõ ïðàâè-
ëàõ, íà ñàìîâëàäàíí³, íà ïîâàç³ äî ñåáå é ³íøèõ â÷èíèâ çëî÷èí ï³ä íàòèñ-
êîì çîâí³øí³õ íåñïðèÿòëèâèõ âïëèâ³â, ÿê³ óðàçèëè éîãî â ñàìèõ çàïîâ³ò-
íèõ ïî÷óòòÿõ ³ ïðèçâåëè äî àôåêòó, â³í ïîâèíåí âèçíàâàòèñÿ íåîñóäíèì. І, 
íàâïàêè, ëþäèíà, ÿêà íå çâèêëà äî ñàìîâëàäàííÿ ³ îõîïëåíà ïðèñòðàñòÿìè, 
äîâãî êèïèòü çëîáîþ, ÿêà, ïåðåòâîðèâøèñü íà ïðèñòðàñòü, ïðèçâîäèòü äî 
çëî÷èííèõ ñïàëàõ³â [2, ñ. 422].

Вèõîäÿ÷è ç öüîãî, â òåîð³¿ êðèì³íàëüíîãî ïðàâà áàãàòî óâàãè ïðèä³ëÿ-
ëîñÿ îçíàêàì, ÿê³ äîçâîëÿëè ðîçìåæóâàòè àôåêò òà ïðèñòðàñòü. Çîêðåìà, 
çàçíà÷àëîñÿ, ùî àôåêò – öå ïî÷óòòÿ, ÿêå âèíèêàє ðàïòîâî, íà â³äì³íó â³ä 
ïðèñòðàñò³, ÿêà çàâæäè ôîðìóєòüñÿ ïîñòóïîâî. Àôåêò çàòüìàðþє ðîçóì, 
òîä³ ÿê ïðèñòðàñòü çáåð³ãàє éîãî ÿñíèì, òîáòî ïðèñòðàñòü ä³є âñóïåðå÷ 
ðîçóìó ³ äîáðèì ïîáàæàííÿì. Пðè÷èíè àôåêòó ïîëÿãàþòü â òåìïåðàìåíò³, 
ñïàäêîâîñò³ àáî õâîðîáëèâîñò³, à ïðè÷èíîþ ïðèñòðàñò³ є âèêëþ÷íî ïîãàíå 
âèõîâàííÿ. Àôåêò ç’ÿâëÿєòüñÿ íåñïîä³âàíî, ìèìîâ³ëüíî, çáóäæóєòüñÿ ççîâ-
í³, òîìó éîãî íàé÷àñò³øå çà âñå íå ìîæíà óíèêíóòè, òîä³ ÿê ïðèñòðàñòü – 
ðåçóëüòàò ä³¿ âíóòð³øí³õ çáóäíèê³â. Çíàõîäÿ÷èñü ó ñòàí³ àôåêòó îñîáà íå 
ðîçì³ðêîâóє, ÿê³ íàñë³äêè ìîæå ìàòè ¿¿ â÷èíîê. Цå óñâ³äîìëþєòüñÿ ò³ëüêè 
òîä³, êîëè àôåêò çíèêàє. Лþäèíà, îõîïëåíà ïðèñòðàñòþ, íàâïàêè äîâãî 
îáì³ðêîâóє ñâî¿ íàì³ðè ³ äëÿ ¿õ çä³éñíåííÿ âäàєòüñÿ íàâ³òü äî õèòðîù³â, 
ëóêàâñòâà òà é âçàãàë³ çäàòíà äî áåç÷åñíèõ â÷èíê³â [2, ñ. 420-421]. 

Дîâîë³ ù³ëüíà óâàãà â÷åíèõ äî ïðîáëåìè ðîçìåæóâàííÿ çàçíà÷åíèõ 
ïîíÿòü áóëà îáóìîâëåíà òèì, ùî ñàìå ñëîâî affectus ó ïåðåêëàä³ ç ëàòèí-
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ñüêî¿ îçíà÷àëî íå ò³ëüêè äóøåâíå õâèëþâàííÿ, à é ïðèñòðàñòü. Çðîçóì³ëî, 
ùî îñòàííÿ íå ìîãëà ðîçãëÿäàòèñÿ ó êðèì³íàëüíîìó ïðàâ³ ÿê îáñòàâèíà, 
ùî ïîì’ÿêøóє ïîêàðàííÿ ÷è âèêëþ÷àє îñóäí³ñòü. Мàáóòü, ñàìå òîìó,íå 
äèâëÿ÷èñü íà íàÿâí³ñòü êðèòåð³¿â ðîçìåæóâàííÿ àôåêòó òà ïðèñòðàñò³, í³ 
Óëîæåííÿ ïðî ïîêàðàííÿ êðèì³íàëüí³ òà âèïðàâí³, í³ æîäåí ç ä³þ÷èõ íà 
òîé ÷àñ єâðîïåéñüêèõ êîäåêñ³â ïðî àôåêò íå çãàäóâàëè, ïðè÷îìó, ÿê ïðî 
àôåêò, ùî ïîì’ÿêøóє âèíó òà ïîêàðàííÿ, òàê ³ ïðî àôåêò, ÿê ñòàí íåîñóä-
íîñò³. Хî÷à äåÿê³ ç íèõ (ïåðåâàæíî í³ìåöüê³) ì³ñòèëè ïðàâèëî, â³äïîâ³äíî 
äî ÿêîãî æîäíà ä³ÿ, â÷èíåíà ïðè ðîçëàä³ ïî÷óòò³â ³ ðîçóìó, íå ï³äëÿãàє âì³-
íåííþ. Тàêà ôîðìóëà ôàêòè÷íî äîçâîëÿëà îõîïèòè ñîáîþ é àôåêò, ÿêèé 
çíèùóâàâ çäàòí³ñòü îñîáè äî îáì³ðêîâóâàííÿ ³ ñàìîâèçíà÷åííÿ.

Сë³ä îñîáëèâî íàãîëîñèòè íà òîìó, ùî â òåêñò³ êðèì³íàëüíîãî çàêîíó 
àôåêò íå ô³ãóðóâàâ ÿê êðèì³íàëüíî-ïñèõîëîã³÷íå ïîíÿòòÿ, ñóòí³ñòü ÿêî-
ãî ïîëÿãàє ó çâóæåíí³ ñâ³äîìî-âîëüîâî¿ ñôåðè îñîáè, ùî âèêëèêàíî ä³єþ 
çîâí³øíüîãî ïîäðàçíèêà. Ó òîé æå ÷àñ, íà íîðìàòèâíîìó ð³âí³ çàêð³ïëþâà-
ëîñÿ òàêå ïîíÿòòÿ, ÿê äóøåâíà õâîðîáà, ÿêà çíèùóє ñòàí îñóäíîñò³, à ïîäå-
êóäè âñòàíîâëþâàâñÿ ³ ïåðåë³ê òàêèõ õâîðîá – áîæåâ³ëëÿ, áåçóìñòâî, ñëà-
áîóìñòâî, ïîâíèé ðîçëàä ðîçóìó, ã³ïîõîíäð³ÿ, ìåëàíõîë³ÿ, ñêàç, øàëåíñòâî, 
³ä³îòèçì, êðåòèí³çì, äåìåíö³ÿ òîùî (â Óëîæåíí³ ïðî ïîêàðàííÿ êðèì³íàëü-
í³ òà âèïðàâí³ çãàäóâàëîñÿ ïðî áåçóìñòâî â³ä íàðîäæåííÿ òà áîæåâ³ëëÿ). 
Пðè õàðàêòåðèñòèö³ öèõ õâîðîáëèâèõ ñòàí³â øèðîêî âèêîðèñòîâóâàëèñÿ 
òàê³ êàòåãîð³¿, ÿê «ïðèäóøóþ÷èé àôåêò», «ïàíóþ÷èé àôåêò», «çíèêàþ÷èé 
àôåêò» òîùî [2, ñ. 476-477], ùî õàðàêòåðèçóâàëè ñòàí îñîáè, âèêëèêàíèé 
âíóòð³øí³ìè ïðè÷èíàìè. Тîìó, ìîæíà ñòâåðäæóâàòè, ùî àôåêò ÿê ñóòî 
ïñèõîëîã³÷íà êàòåãîð³ÿ âñå æ òàêè áóâ â³äîìèé êðèì³íàëüíîìó çàêîíó, 
õî÷à çàêð³ïëþâàâñÿ òóò îïîñåðåäêîâàíî ÷åðåç ïîíÿòòÿ äóøåâíî¿ õâîðîáè. 

Дåùî ³íøèé ï³äõ³ä äî ðåãëàìåíòàö³¿ â³äïîâ³äàëüíîñò³ çà ä³ÿííÿ â÷èíå-
í³ â îñîáëèâîìó åìîö³éíîìó ñòàí³ áóâ çàïðîïîíîâàíèé â Кðèì³íàëüíîìó 
Óëîæåíí³ 1903 ð. [3]. Цåé çàêîíîäàâ÷èé àêò òåðì³í «àôåêò» òåæ íå âèêî-
ðèñòîâóâàâ, õî÷à ó ñò. 39 çàêð³ïëþâàëèñÿ ìåäè÷í³ êðèòåð³¿ íåîñóäíîñò³ 
(õâîðîáëèâèé ðîçëàä äóøåâíî¿ ä³ÿëüíîñò³, íåñâ³äîìèé ñòàí, ðîçóìîâå â³ä-
ñòàâàííÿ, ÿê íàñë³äîê ò³ëåñíîãî íåäîë³êó àáî õâîðîáè), ïðè õàðàêòåðèñòèö³ 
ÿêèõ âèêîðèñòîâóâàëîñÿ ³ ïîíÿòòÿ àôåêòó. Пðîòå, Óëîæåííÿ çàêð³ïèëî 
òàêå ïîíÿòòÿ, ÿê ñèëüíå äóøåâíå õâèëþâàííÿ. Сåðåä îáñòàâèí, ÿê³ ïîì’ÿê-
øóþòü ïîêàðàííÿ âîíî íå çãàäóâàëîñÿ (ñò. ñò. 53-57). Ó ñòàòòÿõ Îñîáëè-
âî¿ ÷àñòèíè ìîâà éøëà ïðî äâà âèäè åìîö³éíîãî ñòàíó: ñèëüíå äóøåâíå 
õâèëþâàííÿ òà ñèëüíå äóøåâíå õâèëþâàííÿ, âèêëèêàíå ïðîòèçàêîííèì 
íàñèëüñòâîì íàä îñîáîþ àáî òÿæêîþ îáðàçîþ ç áîêó ïîòåðï³ëîãî. Цÿ êëà-
ñèô³êàö³ÿ áóëà ïîêëàäåíà â îñíîâó äèôåðåíö³àö³¿ â³äïîâ³äàëüíîñò³ çà ïîñÿ-
ãàííÿ ïðîòè æèòòÿ òà çäîðîâ’ÿ îñîáè. Тàê, çã³äíî ÷. 1 ñò. 458 âèííèé ó 
âáèâñòâ³ ï³ä âïëèâîì ñèëüíîãî äóøåâíîãî õâèëþâàííÿ êàðàâñÿ êàòîðãîþ 
íà ñòðîê äî âîñüìè ðîê³â. Яêùî æ òàêèé äóøåâíèé ñòàí áóâ âèêëèêàíèé 
ïðîòèçàêîííèì íàñèëüñòâîì ÷è òÿæêîþ îáðàçîþ ç áîêó ïîòåðï³ëîãî, òî 
âèííèé ï³ääàâàâñÿ óòðèìàííþ ó âèïðàâíîìó äîì³ àáî óòðèìàííþ ó ôîð-
òåö³ (÷. 2 ñò. 458). Çà òàêèì ñàìèì ïðèíöèïîì êîíñòðóþâàëèñÿ ³ íîðìè 
ùîäî â³äïîâ³äàëüíîñò³ çà çàïîä³ÿííÿ øêîäè çäîðîâ’þ (ñò. 470). Тóò â³äïî-
â³äàëüí³ñòü äîäàòêîâî äèôåðåíö³þâàëàñÿ ó çàëåæíîñò³ â³ä âèäó ò³ëåñíîãî 
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óøêîäæåííÿ (êàðàíèì âèçíàâàëîñÿ íå ò³ëüêè çàïîä³ÿííÿ ëåãêèõ ò³ëåñíèõ 
óøêîäæåíü, à é çàâäàííÿ óäàðó òà â÷èíåííÿ ³íøèõ íàñèëüíèöüêèõ ä³é), 
ñïîñîáó ¿õ çàïîä³ÿííÿ (îñîáëèâå ìîðäóâàííÿ), à òàêîæ îçíàê ïîòåðï³ëîãî 
(ìàòè, áàòüêî, ðîäè÷, ñâÿùåííèê, ïîñàäîâà îñîáà, îõîðîíåöü ³ìïåðàòîðà, 
âàðòîâèé â³éñüêîâî¿ îõîðîíè, ÷ëåí ³ìïåðàòîðñüêîãî äîìó, ãëàâà ³íîçåìíî¿ 
äåðæàâè, ³íîçåìíèé ïîñîë, ïîâ³ðåíèé ó ñïðàâàõ, ïîñëàíí³ê, êàï³òàí ïàðî-
õîäó ÷è ìîðñüêîãî ñóäíà, ñëóæáîâåöü ïàðîõîäó ÷è ñóäíà, ïàñàæèð òîùî).

Ó äèñïîçèö³ÿõ â³äïîâ³äíèõ ñòàòåé (ñò. 458, ñò. 470, ñò. 479) çàêîíîäà-
âåöü îñîáëèâî íàãîëîøóâàâ íà òîìó, ùî âîíè çàñòîñîâóþòüñÿ ëèøå òîä³, 
êîëè çàïîä³ÿííÿ ñìåðò³, ò³ëåñíèõ óøêîäæåíü, çàâäàííÿ óäàðó ÷è â÷èíåííÿ 
³íøèõ íàñèëüíèöüêèõ ä³é áóëî çàäóìàíî òà âèêîíàíî ï³ä âïëèâîì ñèëüíîãî 
äóøåâíîãî õâèëþâàííÿ, òîáòî ñôåðà çàñòîñóâàííÿ öèõ íîðì îáìåæóâà-
ëàñÿ íàÿâí³ñòþ öüîãî åìîö³éíîãî ñòàíó. Цå îçíà÷àëî, ùî ì³æ ñèëüíèì 
äóøåâíèì õâèëþâàííÿì òà â÷èíåíèì ó öüîìó ñòàí³ ä³ÿííÿì íå ïîâèííî 
³ íå ìîæå áóòè ðîçðèâó ó ÷àñ³, îñê³ëüêè öåé ñòàí «çæèâàє» ñåáå øëÿõîì 
â÷èíåííÿ çëî÷èíó.

КК ÓРСР 1922 ð. [4] òåæ âèêîðèñòîâóâàâ òàêå ïîíÿòòÿ, ÿê ñèëüíå 
äóøåâíå õâèëþâàííÿ. Îñîáëèâà ÷àñòèíà öüîãî çàêîíîäàâ÷îãî àêòó ïåðåä-
áà÷àëà â³äïîâ³äàëüí³ñòü çà óìèñíå âáèâñòâî, â÷èíåíå ï³ä âïëèâîì ñèëüíî-
ãî äóøåâíîãî õâèëþâàííÿ, âèêëèêàíîãî ïðîòèçàêîííèì íàñèëüñòâîì àáî 
òÿæêîþ îáðàçîþ ç áîêó ïîòåðï³ëîãî (ñò. 144) òà óìèñíå òÿæêå àáî ìåíø 
òÿæêå ò³ëåñíå óøêîäæåííÿ, çàïîä³ÿíå ï³ä âïëèâîì òàêîãî ñòàíó (ñò. 151). 
Çâåðòàþòü íà ñåáå óâàãó òðè ìîìåíòè. Пî-ïåðøå, ó ÿêîñò³ êîíñòèòóòèâ-
íî¿ îçíàêè öèõ çëî÷èí³â âèêîðèñòîâóâàëîñÿ ëèøå ñèëüíå äóøåâíå õâè-
ëþâàííÿ, ÿêå áóëî âèêëèêàíî ïðîòèçàêîííèì íàñèëüñòâîì àáî òÿæêîþ 
îáðàçîþ ç áîêó ïîòåðï³ëîãî. Бóäü-ÿêå ³íøå ñèëüíå äóøåâíå õâèëþâàííÿ, 
ï³ä âïëèâîì ÿêîãî â÷èíÿëîñÿ ïîñÿãàííÿ íà æèòòÿ ÷è çäîðîâ’ÿ îñîáè äëÿ 
êâàë³ô³êàö³¿ çíà÷åííÿ íå ìàëî. Пî-äðóãå, çàêîíîäàâåöü îáìåæèâ â³äïîâ³-
äàëüí³ñòü çà ïîñÿãàííÿ íà çäîðîâ’ÿ, ùî â÷èíÿþòüñÿ ï³ä âïëèâîì ñèëüíî-
ãî äóøåâíîãî õâèëþâàííÿ çàïîä³ÿííÿì ëèøå óìèñíîãî òÿæêîãî ÷è ìåíø 
òÿæêîãî ò³ëåñíîãî óøêîäæåííÿ. Çàïîä³ÿííÿ ñóá’єêòó íàñèëüñòâà ÷è îáðà-
çè öèõ óøêîäæåíü ç íåîáåðåæíîñò³, ëåãêèõ ò³ëåñíèõ óøêîäæåíü, óìèñíå 
çàâäàííÿ óäàðó, ïîáî¿â àáî â÷èíåííÿ ³íøèõ íàñèëüíèöüêèõ ä³é çëî÷èíîì 
íå âèçíàâàëîñÿ. Пî-òðåòє, ñàíêö³¿ çà çëî÷èíè, â÷èíåí³ ó ñòàí³ ñèëüíîãî 
äóøåâíîãî õâèëþâàííÿ áóëè ðàäèêàëüíî ïîì’ÿêøåí³. Тàê, âáèâñòâî, â÷è-
íåíå ó òàêîìó ñòàí³ êàðàëîñÿ ïîçáàâëåííÿì âîë³ íà ñòðîê äî òðüîõ ðîê³â, à 
çàïîä³ÿííÿ òÿæêèõ ÷è ìåíø òÿæêèõ ò³ëåñíèõ óøêîäæåíü – ïîçáàâëåííÿì 
âîë³ íà ñòðîê äî äâîõ ðîê³â.

Ó Çàãàëüí³é ÷àñòèí³ КК ÓРСР 1922 ð. ïðî ñèëüíå äóøåâíå õâèëþâàííÿ 
íå çãàäóâàëîñÿ. Рàçîì ç òèì, çàêîíîäàâåöü âèìàãàâ â³ä ñóä³â ïðè âèçíà-
÷åí³ ì³ðè ïîêàðàííÿ ç’ÿñóâàòè ÷è íå â÷èíåíî çëî÷èí ó ñòàí³ çàïàëüíîñò³ 
(ñò. 25), õî÷à ñòàòóñó ïîì’ÿêøóþ÷î¿ ïîêàðàííÿ öÿ îáñòàâèíà íå ìàëà.

КК ÓРСР 1922 ð. ïðè âèçíà÷åíí³ ïîíÿòòÿ íåîñóäíîñò³ íå ì³ñòèâ êîí-
êðåòíîãî ïåðåë³êó äóøåâíèõ õâîðîá, îñê³ëüêè íà òîé ÷àñ â òåîð³¿ âæå 
ïàíóâàëà ïîçèö³ÿ ùîäî íåîáõ³äíîñò³ óíèêíóòè çãàäêè ïðî êîíêðåòí³ âèäè 
äóøåâíèõ çàõâîðþâàíü ó òåêñò³ КК, ÿê çàéâî¿, òîìó ùî çíà÷åííÿ ìàëà 
äóøåâíà õâîðîáà, ùî çíèùóє îñóäí³ñòü, ÿê òàêà, íåçàëåæíî â³ä ¿¿ ôîðìè. 
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Ó ÿêîñò³ ìåäè÷íèõ êðèòåð³¿â íåîñóäíîñò³ ðîçðîáíèêàìè áóëè çàïðîïîíîâà-
í³: õðîí³÷íà äóøåâíà õâîðîáà, òèì÷àñîâèé ðîçëàä äóøåâíî¿ ä³ÿëüíîñò³ òà 
ñòàí, êîëè îñîáà, ÿêà â÷èíèëà çëî÷èí, íå ìîãëà íàäàòè ñîá³ çâ³ò ó ñâî¿õ 
ä³ÿõ.

КК ÓРСР 1927 ð. [5], ÿê ³ ïîïåðåäí³é àêò òåæ îïåðóâàâ òåðì³íîì «ñèëü-
íå äóøåâíå õâèëþâàííÿ», íå âèêîðèñòîâóþ÷è òåðì³í «àôåêò». Àâòîðè ïðî-
åêòó öüîãî êîäåêñó ïîâåðòàþòüñÿ äî ïîçèö³¿, ÿêà çíàõîäèëà â³äîáðàæåííÿ ó 
Кðèì³íàëüíîìó Óëîæåíí³ 1903 ð., äèôåðåíö³þþ÷è åìîö³éíèé ñòàí âèííîãî 
íà ñèëüíå äóøåâíå õâèëþâàííÿ òà ñèëüíå õâèëþâàííÿ, âèêëèêàíå ïðîòè-
çàêîííèì íàñèëüñòâîì àáî òÿæêîþ îáðàçîþ ç áîêó ïîòåðï³ëîãî. Àëå, íà 
â³äì³íó â³ä Óëîæåííÿ 1903 ð., ïåðøèé âèä âèêîðèñòîâóєòüñÿ òóò ëèøå ÿê 
îáñòàâèíà, ùî ïîì’ÿêøóє çàõîäè ñîö³àëüíî¿ îáîðîíè (ï. «ä» ÷. 1 ñò. 44). 
Фóíêö³þ êîíñòèòóòèâíî¿ îçíàêè âèêîíóє ëèøå ñèëüíå õâèëþâàííÿ, âèêëè-
êàíå ïðîòèçàêîííèì íàñèëüñòâîì àáî òÿæêîþ îáðàçîþ ç áîêó ïîòåðï³ëîãî. 
Кðèì³íàëüíî-êàðàíèìè, ÿê ³ ðàí³øå, âèçíàþòüñÿ ëèøå óìèñíå âáèâñòâî 
(ñò. 140) òà óìèñíå òÿæêå àáî ìåíø òÿæêå ò³ëåñíå óøêîäæåííÿ (ñò. 148).

Пðè öüîìó, ñàíêö³ÿ çà ä³ÿííÿ ,ïåðåäáà÷åíå ñò. 140 äåùî ïîñèëþєòüñÿ 
(âîíî êàðàєòüñÿ ïîçáàâëåííÿì âîë³ íà ñòðîê äî ï’ÿòè ðîê³â), à çà ä³ÿííÿ, 
ïåðåäáà÷åíå ñò. 148 – ïîì’ÿêøóєòüñÿ (âîíî êàðàєòüñÿ ïîçáàâëåííÿì âîë³ 
íà ñòðîê äî äâîõ ðîê³â àáî ïðèìóñîâîþ ïðàöåþ áåç ïîçáàâëåííÿ âîë³).

Óòî÷íþþòüñÿ ó КК ÓРСР 1927 ð. ³ ìåäè÷í³ êðèòåð³¿ íåîñóäíîñò³. Яê òàê³ 
òóò çãàäóþòüñÿ: õðîí³÷íà äóøåâíà õâîðîáà, òèì÷àñîâèé ðîçëàä äóøåâíî¿ 
ä³ÿëüíîñò³ òà ñòàí ³íøî¿ õâîðîáè, ÿêùî îñîáà íå ìîãëà ñîá³ óñâ³äîìèòè 
ñâî¿õ â÷èíê³â àáî êåðóâàòè íèìè (ñò. 10).

Çàêð³ïëåííÿ òàêîãî ìåäè÷íîãî êðèòåð³þ íåîñóäíîñò³, ÿê òèì÷àñîâèé 
ðîçëàä äóøåâíî¿ ä³ÿëüíîñò³, ïîçà ñóìí³âîì ñïðèÿëî ïðîíèêíåííþ òàêî¿ 
êàòåãîð³¿, ÿê àôåêò ó êðèì³íàëüíî-ïðàâîâó ìàòåð³þ. Ó ñïåö³àëüí³é ë³òå-
ðàòóð³ ïåð³îäó ä³¿ КК ÓРСР 1927 ð. ìàéæå îäíîñòàéíî ñòâåðäæóâàëîñÿ, 
ùî òèì÷àñîâèé ðîçëàä äóøåâíî¿ ä³ÿëüíîñò³ îõîïëþє ñîáîþ ³ òàê çâàí³ 
«âèêëþ÷í³ ñòàíè», ñåðåä ÿêèõ íàçèâàâñÿ ³ ïàòîëîã³÷íèé àôåêò [6, ñ. 204].

Îäíàê, КК ÓРСР 1960 ð. [7] òåðì³í «àôåêò» òåæ íå âèêîðèñòîâóâàâ, 
â³ääàþ÷è ïåðåâàãó ïîíÿòòþ «ñèëüíå äóøåâíå õâèëþâàííÿ». Цåé êîäåêñ 
ðîçð³çíÿâ äâà âèäè òàêîãî ñòàíó: âåëèêå äóøåâíå õâèëþâàííÿ, âèêëèêàíå 
íåïðàâîì³ðíèìè ä³ÿìè ïîòåðï³ëîãî, ÿêå ïîçèö³îíóâàëîñÿ ÿê îáñòàâèíà, ùî 
ïîì’ÿêøóє â³äïîâ³äàëüí³ñòü (ï. 4 ñò. 40) òà ñèëüíå äóøåâíå õâèëþâàííÿ, 
ùî âèíèêëî âíàñë³äîê ïðîòèçàêîííîãî íàñèëüñòâà àáî òÿæêî¿ îáðàçè ç áîêó 
ïîòåðï³ëîãî, ùî ðîçãëÿäàëîñÿ ÿê êîíñòèòóòèâíà îçíàêà çëî÷èí³â, ïåðåäáà-
÷åíèõ ñò. ñò. 95 òà 103. Пîêàðàííÿ çà ö³ çëî÷èíè çàëèøàëîñÿ íåçì³ííèì, 
ç ò³єþ ð³çíèöåþ, ùî ïðèìóñîâà ïðàöÿ, ïðî ÿêó éøëîñÿ ê ñò. 148 КК ÓРСР 
1927 ð. áóëà çàì³íåíà ó ñò. 103 КК ÓРСР 1960 ð. íà âèïðàâí³ ðîáîòè ñòðî-
êîì äî îäíîãî ðîêó. Тàêèé ìåäè÷íèé êðèòåð³é íåîñóäíîñò³, ÿê òèì÷àñîâèé 
ðîçëàä äóøåâíî¿ ä³ÿëüíîñò³ çáåð³ãàâñÿ. Тîìó, ïàòîëîã³÷íèé àôåêò, ÿê ³ ðàí³-
øå, ðîçãëÿäàâñÿ ÿê ï³äñòàâà äëÿ âèçíàííÿ îñîáè íåîñóäíîþ. 

Пðîòå, КК ÓРСР 1960 ð. ïðèòàìàíí³ ³ äåÿê³ â³äì³ííîñò³. Пî-ïåðøå, ó 
ÿêîñò³ ïîì’ÿêøóþ÷î¿ îáñòàâèíè â³í ïî÷àâ ðîçãëÿäàòè íå áóäü-ÿêå ñèëüíå 
äóøåâíå õâèëþâàííÿ, à âèêëþ÷íî âåëèêå äóøåâíå õâèëþâàííÿ, âèêëèêàíå 
íåïðàâîì³ðíèìè ä³ÿìè ïîòåðï³ëîãî, à, ïî-äðóãå çâ’ÿçàâ ïîíÿòòÿ ñèëüíîãî 
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äóøåâíîãî õâèëþâàííÿ ó ñò. ñò. 95 òà 103 ç òàêèì, ùî âèíèêëî ðàïòîâî.
Îñòàííє çàêîíîäàâ÷å ð³øåííÿ ó íàóêîâèõ êîëàõ áóëî ñïðèéíÿòî äåùî 

íåîäíîçíà÷íî. Пåðåâàæíà á³ëüø³ñòü â÷åíèõ ââàæàëà òàêèé êðîê ïîçèòèâ-
íèì, ÿêèé äîçâîëèòü á³ëüø ÷³òêî âèçíà÷èòè ïîíÿòòÿ ô³ç³îëîã³÷íîãî àôåêòó, 
íåâ³ä’єìíîþ ðèñîþ ÿêîãî є ðàïòîâ³ñòü [8, ñ. 19] òà â³äìåæóâàòè éîãî â³ä 
³íøèõ åìîö³éíèõ ñòàí³â, ÿê³ ìîæóòü ðîçãëÿäàòèñÿ âèêëþ÷íî ÿê ïîì’ÿêøó-
þ÷³ îáñòàâèíè. Çãîäîì, ñàìå öÿ ïîçèö³ÿ çíàéøëà â³äîáðàæåííÿ ó íîâèõ 
êðèì³íàëüíèõ êîäåêñàõ äåÿêèõ êðà¿í ïîñòðàäÿíñüêîãî ïðîñòîðó, ÿê³ âèêî-
ðèñòàëè òåðì³í «àôåêò» áåçïîñåðåäíüî ó òåêñò³ çàêîíó òà ïîâ’ÿçàëè éîãî 
³ç ñòàíîì ñèëüíîãî äóøåâíîãî õâèëþâàííÿ, ùî ðàïòîâî âèíèêëî (ñò. 107, 
ñò. 113 КК РФ, ñò. 141, ñò. 150 КК Рåñïóáë³êè Б³ëîðóñü, ñò. 131, ñò. 141 КК 
Кèðãèçüêî¿ Рåñïóáë³êè). Пðè öüîìó, í³ ïðî ñèëüíå äóøåâíå õâèëþâàííÿ, 
í³ ïðî àôåêò, ÿê îáñòàâèíó, ùî ïîì’ÿêøóє ïîêàðàííÿ íå çãàäóєòüñÿ, õî÷à 
âêàçóєòüñÿ íà ïðîòèïðàâí³ñòü ÷è àìîðàëüí³ñòü ä³é ïîòåðï³ëîãî, ÿêùî âîíè 
ñïðîâîêóâàëè çëî÷èí (ï. «ç» ÷. 1 ñò. 61 КК РФ, ï. 8 ÷. 1 ñò. 63 КК Рåñïó-
áë³êè Б³ëîðóñü, ï. «³» ñò. 76 КК Рåñïóáë³êè Мîëäîâà).

Іíø³ æ äîñë³äíèêè âèõîäèëè ç òîãî, ùî âêëþ÷åííÿ äî äèñïîçèö³é â³ä-
ïîâ³äíèõ ñòàòåé òàêî¿ îçíàêè, ÿê ðàïòîâ³ñòü, áóäå ìàòè ³ ïåâí³ íåãàòèâí³ 
íàñë³äêè. Çîêðåìà, çâåðòàëàñÿ óâàãà íà òå, ùî ô³ç³îëîã³÷íèé àôåêò ìîæå 
ôîðìóâàòèñÿ ³ ïîñòóïîâî ï³ä âïëèâîì òðèâàëî¿ ïñèõîòðàâìóþ÷î¿ ñèòóàö³¿, 
ÿêà âèêëèêàíà ñèñòåìàòè÷íîþ íåïðàâîì³ðíîþ àáî àìîðàëüíîþ ïîâåä³íêîþ 
ïîòåðï³ëîãî, íà ï³äñòàâ³ ÷îãî ïðîïîíóâàëîñÿ âêàç³âêó íà ðàïòîâ³ñòü ç òåê-
ñòó çàêîíó âèêëþ÷èòè [9, ñ. 32]. Кð³ì öüîãî, çàçíà÷àëîñÿ, ùî çàêîíîäàâ÷å 
ð³øåííÿ ùîäî ðàïòîâîñò³ àôåêòó áóäå ñïðèÿòè íåïðàâèëüíîìó òëóìà÷åííþ 
àôåêòèâíîãî çëî÷èíó. В³í áóäå ïîçèö³îíóâàòèñÿ íå ÿê ä³ÿííÿ, ùî çàäóìàíå 
³ âèêîíàíå ó ñòàí³ àôåêòó, à ÿê ïîñÿãàííÿ, ÿêå õàðàêòåðèçóєòüñÿ â³äñóò-
í³ñòþ ðîçðèâó ó ÷àñ³ ì³æ îáñòàâèíàìè, ÿê³ ñïðîâîêóâàëè äóøåâíå õâèëþ-
âàííÿ òà íàñë³äêàìè, òîáòî áóäå îòîòîæíþâàòèñÿ ïðèâ³ä (íåïðàâîì³ðíà 
ïîâåä³íêà ïîòåðï³ëîãî) òà ñòàíó àôåêòó, ùî íåîáґðóíòîâàíî, îñê³ëüêè ì³æ 
íåïðàâîì³ðíîþ ïîâåä³íêîþ ïîòåðï³ëîãî ³ âèíèêíåííÿì ñèëüíîãî äóøåâíî-
ãî õâèëþâàííÿ ìîæå áóòè ïåâíèé ðîçðèâ ó ÷àñ³, ïðîòÿãîì ÿêîãî ôîðìó-
єòüñÿ ñòàí àôåêòó [10, ñ. 45]. Îñòàíí³ ïîáîþâàííÿ áóëè íåáåçï³äñòàâíèìè, 
îñê³ëüêè ³ òåîð³ÿ [11, ñ. 183], ³ ñóäîâà ïðàêòèêà [12, ñ. 443] ïî÷àëè âèõî-
äèòè ç òîãî, ùî ðàïòîâ³ñòü âèíèêíåííÿ ñèëüíîãî äóøåâíîãî õâèëþâàííÿ 
ïîâèííà ïðîÿâëÿòèñÿ íåãàéíî, ÿê çâîðîòíÿ ðåàêö³ÿ íà íàñèëüñòâî, çíóùàí-
íÿ àáî òÿæêó îáðàçó, à ðîçðèâ ó ÷àñ³ ì³æ öèìè îáñòàâèíàìè ³ íàñë³äêàìè 
ó âèãëÿä³ ñìåðò³ ÷è ò³ëåñíèõ óøêîäæåíü ïîâèíåí áóòè â³äñóòí³é. 

Çàêîíîäàâåöü äåÿêèõ êîëèøí³õ ðàäÿíñüêèõ ðåñïóáë³ê íà ö³ çàñòåðåæåí-
íÿ â³äðåàãóâàâ. Дî â³äïîâ³äíèõ ñòàòåé КК РФ, КК Рåñïóáë³êè Б³ëîðóñü, 
КК Кèðãèçüêî¿ Рåñïóáë³êè òà ³íøèõ áóëè âíåñåíí³ äîïîâíåííÿ, â³äïîâ³äíî 
äî ÿêèõ ñòàí àôåêòó ìîæå áóòè âèêëèêàíèé ³ òðèâàëîþ ïñèõîòðàâìóþ÷îþ 
ñèòóàö³єþ, ÿêà âèíèêëà ó çâ’ÿçêó ç ñèñòåìàòè÷íîþ ïðîòèïðàâíîþ àáî àìî-
ðàëüíîþ ïîâåä³íêîþ ïîòåðï³ëîãî, õî÷à âêàç³âêà íà ðàïòîâ³ñòü âèíèêíåííÿ 
ñèëüíîãî äóøåâíîãî õâèëþâàííÿ òóò áóëà çáåðåæåíà. Мîëäàâñüêèé çàêî-
íîäàâåöü, ïðèéìàþ÷è íîâèé КК ó 2002 ð., â³ä òàêî¿ îçíàêè àôåêòó, ÿê ðàï-
òîâ³ñòü âèíèêíåííÿ, â³äìîâèâñÿ. Àëå çãîäîì, ñò. 146 òà 156 áóëè âèêëàäåí³ 
ó íîâ³é ðåäàêö³¿, äå àôåêò çíîâ áóâ ïîâ’ÿçàíèé ç ö³єþ îçíàêîþ.
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В³ò÷èçíÿíèé çàêîíîäàâåöü ïðîòÿãîì ä³¿ КК ÓРСР (ç 1992 ð. КК Óêðà-
¿íè) 1960 ð. ïîâåðòàâñÿ äî ïðîáëåìè ðåãëàìåíòàö³¿ â³äïîâ³äàëüíîñò³ çà 
ä³ÿííÿ, â÷èíåí³ ó ñòàí³ ñèëüíîãî äóøåâíîãî õâèëþâàííÿ äâ³÷³. Óêàçîì Пðå-
çèä³¿ Вåðõîâíî¿ Рàäè Óêðà¿íñüêî¿ РСР â³ä 12 ñ³÷íÿ 1983 ð. [13] ó ñàíê-
ö³¿ ñò. 103 ñëîâà «âèïðàâíèìè ðîáîòàìè íà ñòðîê äî îäíîãî ðîêó» áóëè 
çàì³íåí³ ñëîâàìè «âèïðàâíèìè ðîáîòàìè íà òîé ñàìèé ñòðîê», òîáòî íà 
ñòðîê äî äâîõ ðîê³â. Çàêîíîì Óêðà¿íè â³ä 26 ãðóäíÿ 1993 ð. [14] ó íîâ³é 
ðåäàêö³¿ áóëà âèêëàäåíà ñò. 15 КК. В³äïîâ³äíî äî ÷. 3 ñò. 15 ö³є¿ ðåäàêö³¿ 
íå âèçíàâàëèñÿ çëî÷èíîì ä³¿ ó ñòàí³ íåîáõ³äíî¿ îáîðîíè íåçàëåæíî â³ä 
íàñë³äê³â, ÿêùî îñîáà, ÿêà çä³éñíþє çàõèñò, íå ìîãëà âíàñë³äîê ïåðåëÿêó 
àáî ñèëüíîãî äóøåâíîãî õâèëþâàííÿ, ñïðè÷èíåíîãî ñóñï³ëüíî-íåáåçïå÷-
íèìè ä³ÿìè îö³íèòè â³äïîâ³äí³ñòü çàõèñòó õàðàêòåðîâ³ ïîñÿãàííÿ. Тàêèì 
÷èíîì, ñèëüíîìó äóøåâíîìó õâèëþâàííþ, ïîðÿä ³ç ñòàòóñîì ïîì’ÿêøóþ÷î¿ 
÷è êîíñòèòóòèâíî¿ îáñòàâèíè, áóëî íàäàíî ñòàòóñ ³ îáñòàâèíè, ÿêà âèêëþ-
÷àє çëî÷èíí³ñòü ä³ÿííÿ. 

Пåðâ³ñíà ðåäàêö³ÿ ä³þ÷îãî КК Óêðà¿íè 2001 ð. ï³äõ³ä, çàïðîïîíîâà-
íèé ïîïåðåäí³ì КК, ó çàãàëüíèõ ðèñàõ çáåð³ãàëà. В÷èíåííÿ çëî÷èíó ï³ä 
âïëèâîì ñèëüíîãî äóøåâíîãî õâèëþâàííÿ ðîçãëÿäàëîñÿ ÿê îáñòàâèíà, ÿêà 
ïîì’ÿêøóє ïîêàðàííÿ (ï. 7 ÷. 1 ñò. 66). Пðîòå, çàêîíîäàâåöü çàêð³ïèâ, ùî 
òàêå õâèëþâàííÿ ìîæå áóòè âèêëèêàíî íå ò³ëüêè íåïðàâîì³ðíèìè, à é 
àìîðàëüíèìè ä³ÿìè ïîòåðï³ëîãî, ùî íåîäíîðàçîâî ïðîïîíóâàëîñÿ çðîáèòè 
ùå ó ë³òåðàòóð³ 70-80-õ ðîê³â ХХ ñòîë³òòÿ [8, ñ. 45].

Сèëüíå äóøåâíå õâèëþâàííÿ, ÿê êîíñòèòóòèâíà îçíàêà çëî÷èí³â, ïåðåä-
áà÷åíèõ ñò. 116 òà ñò. 123, ÿê ³ ðàí³øå, ïîâ’ÿçóâàëîñÿ ³ç ðàïòîâ³ñòþ âèíèê-
íåííÿ òà òàêèìè ïðèâîäàìè, ùî éîãî âèêëèêàëè, ÿê ïðîòèçàêîííå íàñèëü-
ñòâî òà òÿæêà îáðàçà ç áîêó ïîòåðï³ëîãî, õî÷à ó ìåæàõ ñò. 116 ¿õ ïåðåë³ê 
áóâ äåùî ðîçøèðåíèé âêàç³âêîþ íà ñèñòåìàòè÷íå çíóùàííÿ, ÿêîþ çàêîíî-
äàâåöü íàìàãàâñÿ ï³äêðåñëèòè òó îáñòàâèíó, ùî íåãàòèâí³ åìîö³¿ ìîæóòü 
íàêîïè÷óâàòèñÿ é ïîñòóïîâî ³ çà ïðèíöèïîì «îñòàííüî¿ êðàïë³» âèêëèêàòè 
ñòàí ñèëüíîãî äóøåâíîãî õâèëþâàííÿ.

КК Óêðà¿íè 2001 ð. äåùî ïîì’ÿêøèâ ïîêàðàííÿ çà çëî÷èíè, ùî àíàë³-
çóþòüñÿ. Óìèñíå âáèâñòâî ó ìåæàõ ñò. 116 êàðàëîñÿ òåïåð îáìåæåííÿì 
âîë³ íà ñòðîê äî ï’ÿòè ðîê³â àáî ïîçáàâëåííÿì âîë³ íà òîé ñàìèé ñòðîê. 
Сàíêö³ÿ ñò. 123 ñòàëà á³ëüø àëüòåðíàòèâíîþ. Цå ä³ÿííÿ êàðàєòüñÿ ãðîìàä-
ñüêèìè ðîáîòàìè íà ñòðîê â³ä ñòà ï’ÿòäåñÿòè äî äâîõñîò ñîðîêà ãîäèí àáî 
âèïðàâíèìè ðîáîòàìè íà ñòðîê äî äâîõ ðîê³â, àáî îáìåæåííÿ âîë³ íà ñòðîê 
äî òðüîõ ðîê³â, àáî ïîçáàâëåííÿì âîë³ íà ñòðîê äî äâîõ ðîê³â. Íà â³äì³íó 
â³ä КК ÓРСР 1960 ð., ä³þ÷èé КК çàïîä³ÿííÿ ó ñòàí³ ñèëüíîãî äóøåâíîãî 
õâèëþâàííÿ ñåðåäíüî¿ òÿæêîñò³ ò³ëåñíèõ óøêîäæåíü çëî÷èíîì íå âèçíàє. 

Рîçøèðèâ КК Óêðà¿íè 2001 ð. ³ ñôåðó çàñòîñóâàííÿ ñèëüíîãî äóøåâíîãî 
õâèëþâàííÿ, ÿê îáñòàâèíè, ùî âèêëþ÷àє çëî÷èíí³ñòü ä³ÿííÿ. В³äïîâ³äíî äî 
ñò. 39 КК îñîáà íå ï³äëÿãàє êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ çà ïåðåâèùåííÿ 
ìåæ êðàéíüî¿ íåîáõ³äíîñò³, ÿêùî âíàñë³äîê ñèëüíîãî äóøåâíîãî õâèëþ-
âàííÿ, âèêëèêàíîãî íåáåçïåêîþ, ùî çàãðîæóâàëà, âîíà íå ìîãëà îö³íèòè 
â³äïîâ³äí³ñòü çàïîä³ÿíî¿ øêîäè ö³é íåáåçïåö³.

Ó òåîðåòè÷íèõ äæåðåëàõ ïåð³îäó ä³¿ ïåðâ³ñíî¿ ðåäàêö³¿ КК Óêðà¿íè 
2001 ð. çàçíà÷àëîñÿ, ùî ï³ä ñèëüíèì äóøåâíèì õâèëþâàííÿì ó çíà÷åíí³ 
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îáñòàâèíè, ÿêà ïîì’ÿêøóє ïîêàðàííÿ ñë³ä ðîçóì³òè êîðîòêî÷àñí³ ñòàíè 
ïñèõ³êè îñîáè (ô³ç³îëîã³÷íèé àôåêò, ñòàí åìîö³éíîãî çáóäæåííÿ, åìîö³éíî¿ 
íàïðóæåíîñò³, àôåêòèâíèé ñòàí), ùî âèñòóïàþòü ó âèãëÿä³ ³íòåíñèâíî¿ 
åìîö³¿, ÿêà çàéìàє äîì³íóþ÷å ñòàíîâèùå ó ñâ³äîìîñò³ ëþäèíè òà çíèæóє 
çäàòí³ñòü îñîáè óñâ³äîìëþâàòè ñâî¿ ä³¿ òà(àáî) êåðóâàòè íèìè, à ñèëüíå 
äóøåâíå õâèëþâàííÿ ó çíà÷åíí³ îçíàêè çëî÷èí³â, ïåðåäáà÷åíèõ ñò. ñò. 116, 
123 õàðàêòåðèçóєòüñÿ ðàïòîâ³ñòþ âèíèêíåííÿ ³ ìàє îòîòîæíþâàòèñÿ ëèøå 
³ç ô³ç³îëîã³÷íèì àôåêòîì [15, ñ. 76]. Íà ö³é ï³äñòàâ³ ïðîïîíóâàëîñÿ ó öèõ 
íîðìàõ çàì³íèòè òåðì³í «ñèëüíå äóøåâíå õâèëþâàííÿ» òåðì³íîì «ô³ç³îëî-
ã³÷íèé àôåêò», â³äìîâèòèñÿ â³ä òàêî¿ îçíàêè, ÿê ðàïòîâ³ñòü, îñê³ëüêè âîíà 
ïîâí³ñòþ îõîïëþєòüñÿ öèì ïîíÿòòÿì òà ðîçøèðèòè ïåðåë³ê ï³äñòàâ, ÿê³ 
éîãî âèêëèêàþòü çà ðàõóíîê âêàç³âêè íà ³íø³ (êð³ì íàñèëüñòâà, îáðàçè òà 
çíóùàííÿ) ïðîòèïðàâí³ òà àìîðàëüí³ ä³¿ ç áîêó ïîòåðï³ëîãî [16, ñ. 5-6].

Пðîòå, â³ò÷èçíÿíèé çàêîíîäàâåöü ïðè ðåôîðìóâàíí³ êðèì³íàëüíî-ïðàâî-
âèõ ïðèïèñ³â, äå ô³ãóðóє ñèëüíå äóøåâíå õâèëþâàííÿ, îáðàâ ³íøèé øëÿõ. 
Çàêîíîì Óêðà¿íè â³ä 6 ãðóäíÿ 2017 ð. [17] ï. 7 ÷. 1 ñò. 66 áóâ âèêëàäåíèé 
â òàê³é ðåäàêö³¿: «â÷èíåííÿ çëî÷èíó ï³ä âïëèâîì ñèëüíîãî äóøåâíîãî õâè-
ëþâàííÿ , âèêëèêàíîãî æîðñòîêèì ïîâîäæåííÿì, àáî òàêèì, ùî ïðèíèæóє 
÷åñòü ³ ã³äí³ñòü îñîáè, à òàêîæ çà íàÿâíîñò³ ñèñòåìàòè÷íîãî õàðàêòåðó 
òàêîãî ïîâîäæåííÿ ç áîêó ïîòåðï³ëîãî». Цÿ ôîðìóëà çíàéøëà â³äîáðàæåí-
íÿ ³ ó äèñïîçèö³ÿõ ñò. 116 òà 123 КК Óêðà¿íè. 

Тàêèì ÷èíîì: ïî-ïåðøå, áóëà ñêàñîâàíà âêàç³âêà íà ðàïòîâ³ñòü âèíèê-
íåííÿ ñòàíó ñèëüíîãî äóøåâíîãî õâèëþâàííÿ, ÿê îçíàêó çëî÷èí³â, ïåðåä-
áà÷åíèõ ñò. 116, ñò. 123 КК, õî÷à òåðì³í «àôåêò» òàê ³ íå ç’ÿâèâñÿ; ïî-äðó-
ãå, íàö³îíàëüíèé КК á³ëüøå íå äèôåðåíö³þє îçíàêè ñèëüíîãî äóøåâíîãî 
õâèëþâàííÿ, ÿê îáñòàâèíè, ùî ïîì’ÿêøóє ïîêàðàííÿ ³ ÿê êîíñòèòóòèâíî¿ 
îçíàêè çëî÷èí³â, ïåðåäáà÷åíèõ Îñîáëèâîþ ÷àñòèíîþ; ïî-òðåòє, áóâ âñòà-
íîâëåíèé єäèíèé ïðèâ³ä, ÿêèé âèêëèêàє ñèëüíå äóøåâíå õâèëþâàííÿ – 
æîðñòîêå ïîâîäæåííÿ, ïîâîäæåííÿ, ùî ïðèíèæóє ÷åñòü ³ ã³äí³ñòü îñîáè, 
ñèñòåìàòè÷íèé õàðàêòåð òàêîãî ïîâîäæåííÿ ç áîêó ïîòåðï³ëîãî. 

Пèòàííÿ ùîäî âàä òà ïåðåâàã çàïðîïîíîâàíîãî ï³äõîäó є ñàìîñò³éíèì 
ïðåäìåòîì íàóêîâîãî äîñë³äæåííÿ. П³äñóìîâóþ÷è æ âèêëàäåíå ñë³ä çàçíà-
÷èòè íàñòóïíå.

Висновки. Íàö³îíàëüíå êðèì³íàëüíå çàêîíîäàâñòâî òðàäèö³éíî âèêî-
ðèñòîâóâàëî òàêó êàòåãîð³þ, ÿê ñèëüíå äóøåâíå õâèëþâàííÿ. Пðè öüîìó 
çàêîíîòâîðåöü íàìàãàâñÿ âèîêðåìèòè ò³ ÷è ³íø³ âèäè åìîö³éíèõ ñòàí³â òà 
íàäàòè ¿ì ð³çíîãî êðèì³íàëüíî-ïðàâîâîãî ñòàòóñó, äèôåðåíö³þþ÷è, òàêèì 
÷èíîì, êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ïîñÿãàííÿ íà æèòòÿ òà çäîðîâ’ÿ 
îñîáè òà ³íäèâ³äóàë³çóþ÷è çà íèõ ïîêàðàííÿ. Íå äèâëÿ÷èñü íà òå, ùî 
ïîíÿòòÿ àôåêòó є äîâîë³ óñòàëåíèì ó ïñèõîëîã³÷í³é íàóö³ òà äîáðå â³äî-
ìèì ñïåö³àë³ñòàì êðèì³íàëüíî-ïðàâîâî¿ ãàëóç³ ó òåêñò³ КК âîíî í³êîëè íå 
âæèâàëîñÿ, õî÷à ïðîïîçèö³¿ ùîäî éîãî ââåäåííÿ ó ñôåðó ìàòåð³àëüíîãî 
çàêîíîäàâñòâà ëóíàëè íåîäíîðàçîâî ³ áóëè äîâîë³ îáґðóíòîâàíèìè. Пðîòå, 
ïðîöåñ âäîñêîíàëåííÿ â³ò÷èçíÿíèõ êðèì³íàëüíî-ïðàâîâèõ ïðèïèñ³â ùîäî 
â³äïîâ³äàëüíîñò³ çà çëî÷èíè, â÷èíåí³ ó ñòàí³ ñèëüíîãî äóøåâíîãî õâèëþ-
âàííÿ, ïðèíàéìí³ íà äàíîìó åòàï³ ¿õ ðîçâèòêó, çàê³í÷èâñÿ íå ò³ëüêè â³äìî-
âîþ çàêîíîäàâöÿ â³ä âèêîðèñòàííÿ ïîíÿòòÿ àôåêòó ó â³äïîâ³äíèõ íîðìàõ, à 
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é â³äìîâîþ â³ä âèîêðåìëåííÿ ð³çíèõ âèä³â åìîö³éíèõ ñòàí³â òà óí³ô³êàö³єþ 
ïðèâîä³â, ÿê³ âèêëèêàþòü ñèëüíå äóøåâíå õâèëþâàííÿ. Тàêà ïîçèö³ÿ äåùî 
ñóïåðå÷èòü íàö³îíàëüíèì íîðìàòèâíèì ³ òåîðåòè÷íèì òðàäèö³ÿì ó çàçíà-
÷åí³é ñôåð³ òà ïîòðåáóє ðåòåëüíîãî àíàë³çó.
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А н о т а ц і я
Капустін О. Б. Афект у кримінальному праві України: історія питання та сучасний 

стан проблеми. – Сòàòòÿ.
Ó ñòàòò³ àíàë³çóєòüñÿ ïðîöåñ ñòàíîâëåííÿ òà ðîçâèòêó â³ò÷èçíÿíèõ êðèì³íàëüíî-ïðà-

âîâèõ ïðèïèñ³â ùîäî âðàõóâàííÿ îñîáëèâîãî åìîö³éíîãî ñòàíó îñîáè, ÿêà â÷èíÿє çëî÷èí. 
Çàçíà÷àєòüñÿ, ùî ùå ó çàêîíîäàâ÷èõ àêòàõ, ÿê³ ïåðåäóâàëè íàö³îíàëüíèì КК, çä³éñíþâà-
ëèñÿ ñïðîáè äèôåðåíö³þâàòè òàê³ ñòàíè â çàëåæíîñò³ â³ä ³íòåíñèâíîñò³ åìîö³¿ ³ çîâí³øí³õ 
ïîäðàçíèê³â, ÿê³ ¿¿ âèêëèêàëè. Àëå ïðè öüîìó, âîíè ùå íå íàä³ëÿëèñÿ ñàìîñò³éíèì êðè-
ì³íàëüíî-ïðàâîâèì ñòàòóñîì. Сèëüíå ðîçäðàòóâàííÿ, âèêëèêàíå êðèâäîþ, îáðàçàìè àáî 
³íøèìè â÷èíêàìè ç áîêó ïîòåðï³ëîãî, ðîçãëÿäàëîñÿ ³ ÿê îáñòàâèíà, ùî ïîì’ÿêøóє âèíó òà 
ñóâîð³ñòü ïîêàðàííÿ, ³ ÿê êîíñòèòóòèâíà îçíàêà ä³ÿíü, ïåðåäáà÷åíèõ Îñîáëèâîþ ÷àñòèíîþ. 
В îñòàííüîìó âèïàäêó, áåçïîñåðåäíüî ó äèñïîçèö³ÿõ â³äïîâ³äíèõ ñòàòåé âèîêðåìëþâàëîñÿ ³ 
ðîçäðàòóâàííÿ, âèêëèêàíå íàñèëüíèöüêèìè ä³ÿìè àáî òÿæêîþ îáðàçîþ ç áîêó ïîòåðï³ëîãî, 
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ÿêå ùå íå ìàëî çíà÷åííÿ äëÿ êâàë³ô³êàö³¿, àëå ïîâèííî áóëî âðàõîâóâàòèñÿ ïðè ïðèçíà-
÷åíí³ ïîêàðàííÿ ó ìåæàõ ïåðåäáà÷åíèõ òóò ñàíêö³é. Вñòàíîâëåíî, ùî çãîäîì ð³çí³ åìîö³éí³ 
ñòàíè ïî÷àëè îõîïëþâàòèñÿ òàêèì óçàãàëüíþþ÷èì ïîíÿòòÿì, ÿê ñèëüíå äóøåâíå õâèëþ-
âàííÿ, ÿêå ïîñòóïîâî íàáóëî ïîäâ³éíî¿ êðèì³íàëüíî-ïðàâîâî¿ ïðèðîäè – ïîì’ÿêøóþ÷î¿ îá-
ñòàâèíè, ùî âðàõîâóâàëàñÿ ïðè ïðèçíà÷åíí³ ïîêàðàííÿ òà êîíñòèòóòèâíî¿ îçíàêè, ùî ìàëà 
âèçíà÷àëüíå çíà÷åííÿ äëÿ êâàë³ô³êàö³¿. Вèâ÷àєòüñÿ åâîëþö³ÿ äîêòðèíàëüíèõ ï³äõîä³â äî 
âèçíà÷åííÿ öüîãî ïîíÿòòÿ. П³äêðåñëþєòüñÿ, ùî ñèëüíå äóøåâíå õâèëþâàííÿ, ùî âèíèêëî 
ðàïòîâî âíàñë³äîê ïðîòèçàêîííîãî íàñèëüñòâà, òÿæêî¿ îáðàçè ÷è ñèñòåìàòè÷íîãî çíóùàííÿ 
ç áîêó ïîòåðï³ëîãî ó â³ò÷èçíÿí³é òåîð³¿ êðèì³íàëüíîãî ïðàâà îòîòîæíþâàëè ç ô³ç³îëîã³÷íèì 
àôåêòîì, ðîçãëÿäàëè éîãî ÿê êîíñòèòóòèâíó îçíàêó çëî÷èí³â, ïåðåäáà÷åíèõ ñò. 116, ñò. 
123 ä³þ÷îãî КК Óêðà¿íè òà ïðîïîíóâàëè çàêð³ïèòè öå ïîíÿòòÿ áåçïîñåðåäíüî ó òåêñò³ êðè-
ì³íàëüíîãî çàêîíó. Пðîòå, íàö³îíàëüíèé çàêîíîäàâåöü, ðåôîðìóþ÷è â³äïîâ³äí³ êðèì³íàëü-
íî-ïðàâîâ³ íîðìè ³ îð³єíòóþ÷èñü âèêëþ÷íî íà ì³æíàðîäíî-ïðàâ³ àêòè çàéíÿâ ³íøó ïîçèö³þ, 
ïîâåðíóâøèñü äî óí³ô³êàö³¿ ïîíÿòòÿ ñèëüíîãî äóøåâíîãî õâèëþâàííÿ ó ìåæàõ Çàãàëüíî¿ 
òà Îñîáëèâî¿ ÷àñòèí КК. Рîáèòüñÿ âèñíîâîê ùîäî íåïðèïóñòèìîñò³ ³ãíîðóâàííÿ âëàñíîãî 
³ñòîðè÷íîãî äîñâ³äó ó õîä³ ðåôîðìóâàííÿ â³ò÷èçíÿíîãî êðèì³íàëüíîãî çàêîíîäàâñòâà.

Ключові слова: àôåêò, ñèëüíå äóøåâíå õâèëþâàííÿ, åìîö³éíèé ñòàí, íàñèëüñòâî, îáðà-
çà, ïñèõîòðàâìóþ÷à ñèòóàö³ÿ, ïðîòèïðàâí³ ä³¿, àìîðàëüí³ ä³¿.

S u m m a r y
Kapustin А. B. Affect in the criminal law of Ukraine: history of the issue and current 

state of the problem. – Article.
The article analyzes the process of formation and development of domestic criminal legal 

orders to take into account the special emotional state of the perpetrator. It is noted that 
even in the legislative acts that preceded the national Criminal Code, attempts were made to 
differentiate such states depending on the intensity of the emotion and the external stimuli that 
caused it. But at the same time, they were not yet given independent criminal status. Strong 
annoyance caused by grievance, insults or other acts on the part of the victim was considered 
both as a circumstance that mitigates guilt and severity of punishment, and as a constitutive 
feature of the actions envisaged by the Special Part. In the latter case, the dispositions of the 
relevant articles also highlighted irritation caused by violent acts or grievous abuse on the part 
of the victim, which was not yet relevant to qualification, but had to be taken into account 
in imposing punishment within the limits of the sanctions provided here. It was found that 
later various emotional states began to be encompassed by such a generalizable notion as 
intense emotional upheaval, which gradually acquired a double criminal nature - a mitigating 
circumstance taken into account in the imposition of punishment and constitutional character, 
which was decisive for qualification. The evolution of doctrinal approaches to defining this 
concept is studied. It is emphasized that the intense emotional disturbance that arose suddenly 
as a result of unlawful violence, grave abuse or systematic abuse by the victim in the domestic 
theory of criminal law was identified with the physiological affect, regarded as a constitutive 
feature of the crimes alleged. 116, Art. 123 of the Criminal Code of Ukraine, and offered 
to consolidate this concept directly in the text of the criminal law. However, the national 
legislator, in reforming the relevant criminal law norms and focusing solely on international 
legal acts, has taken a different position, returning to the unification of the concept of intense 
emotional excitement within the General and Special sections of the Criminal Code. It is 
concluded that it is inadmissible to ignore one's own historical experience in the course of 
reforming domestic criminal law.

Key words: affect, intense emotional excitement, emotional state, violence, abuse, psycho-
traumatic situation, unlawful actions, immoral actions.
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According to WHO (World Health Organization) and UNAIDS internation-
al organizations, only injecting drug addicts in the country are about 425,000, 
and according to various independent experts, between 1 and 1.5 million 
people use drugs in Ukraine, and their number increases annually by 8-10%.

According to official data of the Ministry of Health, only heavy drugs use 
550 thousands of people. In Ukraine, drug addiction is spreading at an unprec-
edented rate – the number of drug addicts increases by 10% annually. And 
despite the fact that 12,000 people die every year from drugs, the number of 
drug addicts in Ukraine is increasing. According to independent experts, drug 
addiction and related diseases, such as HIV/AIDS, viral hepatitis, specific 
cancer, tuberculosis, kill up to 120,000 people per year in Ukraine [1, p.284].

The social reality in our State today gives rise to an increase in crime. Con-
ditions conducive to criminal aggression – uncontrolled trafficking in arms 
and drugs; Promotion of the cult of violence, pornography, prostitution.

The problem of uncontrolled trafficking in arms and drugs; Propaganda of 
the cult of violence, pornography, prostitution – a rather obvious condition 
of criminal aggression in Ukraine. All this is the reason for the development 
of crime and attitudes to violence in Ukrainian society, and does not con-
tribute to the normal quality of life of people. In Ukraine, the number of 
murders, robberies, apartment thefts and car thefts committed by bandits 
has increased sharply – one and a half or two times – over the past two 
years. The emergence of this wave of crime is triggered by the poverty of 
the population, the war in the east, and the long-term reform of law enforce-
ment agencies.

The analysis of crime prevention carried out by the Office of the Procura-
tor-General of Ukraine shows a number of negative trends, in particular the 
increase in the number of serious and particularly serious crimes of certain 
categories, while at the same time reducing the level of their disclosure.

This is stated in a letter dated 28 January 2016 from the Prosecutor 
General’s Office of Ukraine addressed to the National Police of Ukraine. The 
letter notes that almost 2,000 robberies, more than 15,000 robberies and 
200,000 thefts (of which 17,000 were houses of Ukrainian residents) commit-
ted within one year remained unsolved.
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Similar trends characterize the state of counteraction and disclosure of 
looting, robbery and vehicle theft. In 6 regions, the power of unsolved rob-
bery attacks increased significantly: in Ternopil – 8, Kharkov, Khmelnitskaya, 
Kherson and Cherkasy regions – 3 times.

The increase in crime is of particular concern to experts due to the fact that 
in the statistics of 2015, unlike the data for 2013, not taken into account occu-
pied territories – Crimea and a large part of Donetsk and Lugansk regions.

The modern crime situation in the country is similar to the nineties years 
of the twentieth century: the law has lost force, and people are not responsible 
for what they did. In the Strategy of national security of Ukraine approved by 
the Decree of the President of Ukraine of 26.05.2015 № 287/2015 it is stat-
ed rise in crime in Ukraine which is compound national security of relevant 
threats [2].

The high increase in the number of crimes in our opinion can also be 
explained by the fact that the police now register all offences. This is the 
principled position of the Ministry – not to ignore anything. Prior to the 
introduction of the Code of Criminal Procedure, law enforcement agencies 
could hide certain statements, and since 2012 have been obliged to register 
all, even minor, crimes. This certainly affects statistics, but is a positive. Too 
much load investigators, affects both disclosure and the increase in the num-
ber of offences. Sometimes one of the employees of the Ministry of Internal 
Affairs accounts for up to a hundred cases. And all because the law forces 
even minor offences to investigate under the same close procedure, and full-
fledged crimes.

In the political and legal sphere, corruption is the most criminogenic factor. 
A significant fact of the lateness (concealment) of this type of crime is the 
recorded number of cases of improper benefit – an average of 2,500 cases per 
year and the giving of improper benefit – an average of 412 registered appli-
cations per year. At the same time, according to various sociological surveys, 
up to 60% of citizens of Ukraine regularly face manifestations of corruption. 
At the World Corruption Perception Index (SRI) for 2016 Ukraine received 
29 points out of 100 possible. This is 2 points more than in 2015, but not 
enough for a country whose authorities have identified the fight against cor-
ruption as a top priority. The improvement of our position in the world rating 
was facilitated by the advance of anti-corruption reform, but the absence of 
an effective judicial system and the de facto impunity of corruption does not 
allow Ukraine to make a powerful leap forward and overcome the 30-ball bar-
rier called «shame for the nation».

In our opinion, theft, robbery and other things have increased in the coun-
try: - for the poor quality of law enforcement work. From law enforcement 
went experienced footage, lost many methods of detective work. According to 
modern law enforcement reform, it contains numerous shortcomings related 
to the lack of provisions on how to protect the police from political influence, 
accountability and cooperation, as well as no mandatory procedures for the 
reverse influence of the public on the functioning of certain aspects of the 
Ministry of Internal Affairs. However, national criminal law is evolving as 
crime changes [3, c.271].
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That is why it can be concluded that the prevention of banditry is not lim-
ited to law enforcement; it is deeper in content and interrelated, leading to a 
variety of ways, methods and measures to prevent organized banditry.

Thus, according to N.E. Menyala, two main approaches – traditional and 
non-traditional – can be distinguished in the field of combating organized 
crime. The first (traditional) relates primarily to the proper functioning of the 
criminal justice system, covering the development of:

1) independent criminal legislation, especially on laundering dirty money 
and confiscation of criminal proceeds;

2) procedural legislation, especially with regard to cooperation in the field 
of legal assistance (e.g. Eurojust cooperation)

3) the means and resources to properly investigate this category of cas-
es (specialized central agencies for combating dangerous organized groups) 
[4, p. 145].

The second (non-traditional) covers safety activities and includes various 
approaches at the community level (provision of information to citizens on 
various losses and risks, which entails banditry, introduction of hotlines, par-
ticipation in the work of various public organizations), as well as regulatory 
policy [5, c.177].

In this regard, it is worth noting that most European States still take a tra-
ditional approach in combating banditry through the criminal justice system.

The importance of countering banditry in the developed countries of the 
world makes it necessary to introduce their positive experience in Ukraine.

It should be noted that according to the definition of the EU Council of 
May 28, 2001, protection Is an activity that covers all activities that con-
tribute to the reduction of crime, as well as to the reduction of the sense 
of danger of citizens, both quantifiably and qualitatively, directly through 
abstinence from criminal acts or because of policies and interventions aimed 
at reducing opportunities for the commission of crime, as well as because 
of the impact on the causes of crime. Highlighting the areas of prevention 
of organized crime A.Y. Shostko notes that the main areas are social pre-
vention, rehabilitation approach, situational prevention, strategies of law 
enforcement agencies aimed at timely detection and punishment of criminals 
[5, c.199].

The current state of investigation of crimes and fair punishment of crimi-
nals, as well as the fight against offences in general, aimed at the performance 
of a general preventive function. At the same time, the preliminary investi-
gation bodies are also obliged to carry out individual preventive work in the 
performance of their functions.

The forms of preventive action vary according to the stages of investiga-
tion of crimes. During the opening of criminal proceedings, the investigator 
performs preventive work in the absence of procedural means: through inter-
views, oral warnings.

The main work on prevention is carried out at the following stage of 
investigation when enough data on circumstances of crime and its subject 
are collected, the mechanism of crime is investigated and it is established its 
reasons and conditions.
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It should be noted that preventive activities are impossible without crimi-
nological studies, which study the state and trends of crime, the causes and 
conditions affecting its territorial characteristics, specify the tasks and objects 
of prevention, the main directions and means of action, the list of subjects. 
This manifests the principle of scientific validity.

The CCP of Ukraine does not provide in its content for the obligation of 
the prosecution to establish the reasons and conditions that contributed to 
the commission of the crime [6]. In the absence of the latter, it is impossible 
to study the state and trends of crime, the causes and conditions affecting 
its territorial characteristics, and therefore to effectively carry out preventive 
activities of crime - which in the end can lead to an increase in the level of 
crime. That is why the National Police Act of Ukraine sets out in detail the 
preventive powers of police officers.

Thus, the main tasks of investigation include the prevention and suppres-
sion of offences. According to departmental and by-laws they:

1) carry out preventive and preventive activities aimed at preventing the 
commission of offences;

2) identify causes and conditions conducive to the commission of criminal 
and administrative offences, take measures within the limits of its competence 
to eliminate them;

3) take measures to detect criminal and administrative offences; Termi-
nates criminal and administrative offences;

4) take measures aimed at eliminating threats to the life and health of nat-
ural persons and public security resulting from the commission of a criminal, 
administrative offence;

5) respond in a timely manner to statements and reports of criminal, 
administrative offences or events;

6) Carry out pre-trial investigation of criminal offences within the limits of 
certain jurisdiction, etc. [7].

The prevention of banditry by operational units plays an important role. 
The effectiveness of the prevention of ordinary crime by operational units 
depends on the availability of reliable sources of operational information on 
crimes, are being prepared. It should be noted that there is currently no clear 
definition of sources of intelligence in science.

From the position of the operative worker, all sources of information can 
be divided into three groups:

People (citizens, officials, silent staff and freelance workers: illegal officers, 
agents, informants, etc.);

- Technical media (video recordings, photographs, phonograms, etc.);
- Documentary sources (mass media, Internet and other computer networks, 

official documents of legal entities, transactions, personal correspondence, etc.). 
Of course, the main source of operational and search information remains peo-
ple, first of all, silent staff and freelance workers. The legislator grants suffi-
ciently broad powers to operational units, establishing their right to establish 
confidential cooperation with persons on the basis of voluntary principles.

The activities of the operational units in the selection, acquisition and use 
of sources of intelligence are of crucial practical importance in preventing 
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banditry, since it is through the use of tacit officers that information about 
this crime can be obtained in advance and preventive measures are being 
prepared and taken. However, in order to select the source of promptly rele-
vant information in a timely and correct manner, the operative worker must 
possess the operational situation information, analyze it and evaluate it. At 
the same time, a considerable part of the operational information arriving from 
sources cannot be used immediately and similar remains until its use in oper-
ational search affairs, materials of preliminary expeditious check, expeditious 
accounts and to that. And given the level of informatization and automation of 
all spheres of public life without exception, it is almost impossible to do all the 
above without the use of modern information technologies. This also applies 
to the use of technical media, as well as documentary sources, the use of 
which by criminal investigation units (especially the media and the Internet) 
is currently only at the stage of development. Properly organized information 
and analytical support for the prevention of banditry increases the effective-
ness of preventive activities of operational units [8, p. 103-106].
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S u m m a r y
Kiflyuk Yu. V. Preventing banditry by law enforcement authorities. – Article.
This article describes the criminal situation prevailing in Ukraine, which poses a serious 

threat to the establishment and development of a sovereign State, and notes that one of the 
factors contributing to it is the existence of such a negative social phenomenon as organized 
crime in all forms of its manifestation and banditry in particular. Despite the steady decline 
in the number of criminal offences of this type, banditry remains one of the most dangerous 
types of organized crime requiring the strengthening of preventive law enforcement activities.

The problem of uncontrolled trafficking in arms and drugs; Propaganda of the cult of 
violence, pornography, prostitution – a rather obvious condition of criminal aggression in 
Ukraine. All this is the reason for the development of crime and attitudes to violence in 
Ukrainian society, and does not contribute to the normal quality of life of people. In Ukraine, 
the number of murders, robberies, apartment thefts and car thefts committed by bandits has 
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increased sharply – one and a half or two times – over the past two years. The emergence of 
this wave of crime is triggered by the poverty of the population, the war in the east, and the 
long-term reform of law enforcement agencies.

The analysis of crime prevention carried out by the Office of the Procurator-General of 
Ukraine shows a number of negative trends, in particular the increase in the number of serious 
and particularly serious crimes of certain categories, while at the same time reducing the level 
of their disclosure.

Thus, according to N.E. Menyala, two main approaches – traditional and non-traditional 
– can be distinguished in the field of combating organized crime. The first (traditional) relates 
primarily to the proper functioning of the criminal justice system, covering the development 
of: independent criminal legislation, especially on laundering dirty money and confiscation of 
criminal proceeds; procedural legislation, especially with regard to cooperation in the field of 
legal assistance (e.g. Eurojust cooperation); the means and resources to properly investigate 
this category of cases (specialized central agencies for combating dangerous organized groups). 

Key words: prevention, gang, law enforcement, banditry, organized crime.

А н о т а ц і я
Кіфлюк Ю. В. Запобігання бандитизму правоохоронними органами. – Сòàòòÿ.
Цÿ ñòàòòÿ îïèñóє êðèì³íàëüíó ñèòóàö³þ, ùî ñêëàëàñÿ â Óêðà¿í³, ÿêà ñòàíîâèòü ñåðéîçíó 

çàãðîçó óòâîðåííþ òà ðîçâèòêó ñóâåðåííî¿ äåðæàâè, òà çàçíà÷àє, ùî îäíèì ³ç ôàêòîð³â, 
ùî ñïðèÿþòü öüîìó, є íàÿâí³ñòü òàêîãî íåãàòèâíîãî ñîö³àëüíîãî ÿâèùà, ÿê îðãàí³çîâàíà 
çëî÷èíí³ñòü ó âñ³õ ôîðìàõ éîãî ïðîÿâó òà çîêðåìà áàíäèòèçìó. Íåçâàæàþ÷è íà ïîñò³éíå 
çìåíøåííÿ ê³ëüêîñò³ êðèì³íàëüíèõ çëî÷èí³â öüîãî òèïó, áàíäèòèçì çàëèøàєòüñÿ îäíèì ç 
íàéíåáåçïå÷í³øèõ âèä³â îðãàí³çîâàíî¿ çëî÷èííîñò³, ùî ïîòðåáóє ïîñèëåííÿ ïðåâåíòèâíî¿ 
ïðàâîîõîðîííî¿ ä³ÿëüíîñò³.

Пðîáëåìà íåêîíòðîëüîâàíî¿ òîðã³âë³ çáðîєþ òà íàðêîòèêàìè; Пðîïàãàíäà êóëüòó íà-
ñèëüñòâà, ïîðíîãðàô³¿, ïðîñòèòóö³¿ - äîñèòü î÷åâèäíèé ñòàí êðèì³íàëüíî¿ àãðåñ³¿ â Óêðà¿í³. 
Вñå öå є ïðè÷èíîþ ðîçâèòêó çëî÷èííîñò³ òà ñòàâëåííÿ äî íàñèëüñòâà â óêðà¿íñüêîìó ñó-
ñï³ëüñòâ³, ³ íå ñïðèÿє íîðìàëüí³é ÿêîñò³ æèòòÿ ëþäåé. В Óêðà¿í³ çà îñòàíí³ äâà ðîêè ð³çêî 
çðîñëà ê³ëüê³ñòü âáèâñòâ, ãðàáåæ³â, êâàðòèðíèõ êðàä³æîê òà êðàä³æîê àâòîìîá³ë³â, ñêîєíèõ 
áàíäèòàìè - ó ï³âòîðà-äâà ðàçè. Вèíèêíåííÿ ö³є¿ õâèë³ çëî÷èí³â ñïðè÷èíåíå á³äí³ñòþ íàñå-
ëåííÿ, â³éíîþ íà ñõîä³ òà äîâãîñòðîêîâîþ ðåôîðìîþ ïðàâîîõîðîííèõ îðãàí³â.

Пðîâåäåíèé Óïðàâë³ííÿì Гåíåðàëüíîãî ïðîêóðîðà Óêðà¿íè àíàë³ç çàïîá³ãàííÿ çëî÷èí-
íîñò³ ïîêàçóє íèçêó íåãàòèâíèõ òåíäåíö³é, çîêðåìà çá³ëüøåííÿ ê³ëüêîñò³ òÿæêèõ ³ îñîáëè-
âî òÿæêèõ çëî÷èí³â ïåâíèõ êàòåãîð³é, îäíî÷àñíî çíèæóþ÷è ð³âåíü ¿õ ðîçêðèòòÿ.

Тàêèì ÷èíîì, íà äóìêó Í.Є. Menyala, ìîæíà âèä³ëèòè äâà îñíîâí³ ï³äõîäè - òðàäèö³éíèé 
òà íåòðàäèö³éíèé - ó ñôåð³ áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ. Пåðøèé (òðàäèö³éíèé) 
ñòîñóєòüñÿ íàñàìïåðåä íàëåæíîãî ôóíêö³îíóâàííÿ ñèñòåìè êðèì³íàëüíîãî ïðàâîñóääÿ, ùî 
îõîïëþє ðîçðîáêó: íåçàëåæíîãî êðèì³íàëüíîãî çàêîíîäàâñòâà, îñîáëèâî ùîäî â³äìèâàííÿ 
áðóäíèõ ãðîøåé òà êîíô³ñêàö³¿ çëî÷èííèõ äîõîä³â; ïðîöåñóàëüíå çàêîíîäàâñòâî, îñîáëèâî 
ñòîñîâíî ñï³âðîá³òíèöòâà ó ñôåð³ ïðàâîâî¿ äîïîìîãè (íàïðèêëàä, ñï³âïðàöÿ Єâðîþñòó); 
çàñîáè òà ðåñóðñè äëÿ íàëåæíîãî ðîçñë³äóâàííÿ ö³є¿ êàòåãîð³¿ ñïðàâ (ñïåö³àë³çîâàí³ öåí-
òðàëüí³ îðãàíè áîðîòüáè ç íåáåçïå÷íèìè îðãàí³çîâàíèìè ãðóïàìè).

Ключові слова: çàïîá³ãàííÿ, áàíäè, ïðàâîîõîðîííà ä³ÿëüí³ñòü, áàíäèòèçì, îðãàí³çîâàíà 
çëî÷èíí³ñòü.
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ШЛЯХИ ВДОСКОНАЛЕННЯ АДМІНІСТРАТИВНОГО 
ЗАКОНОДАВСТВА У СФЕРІ ПУБЛІЧНО-СЕРВІСНОЇ 

ДІЯЛЬНОСТІ ДЕРЖАВНОЇ ПОДАТКОВОЇ СЛУЖБИ УКРАЇНИ

Постановка проблеми. Сó÷àñíà ñîö³àëüíî-åêîíîì³÷íà òà ïîë³òè÷-
íà ñèòóàö³ÿ â Óêðà¿í³ îáóìîâèëà çä³éñíåííÿ òðàíñôîðìàö³éíèõ ïðîöåñ³â 
ôàêòè÷íî ó âñ³õ ñôåðàõ ñóñï³ëüíîãî æèòòÿ. À îñîáëèâî âîíè òîðêíóëèñü 
ä³ÿëüíîñò³ îêðåìèõ îðãàí³â äåðæàâíî¿ âëàäè, çîêðåìà ïîäàòêîâèõ. Вñå öå 
âèìàãàє ïîøóêó øëÿõ³â ïîêðàùåííÿ ðîáîòè Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæ-
áè Óêðà¿íè, çîêðåìà â ÷àñòèí³ ÿê³ñíîãî âäîñêîíàëåííÿ çä³éñíåííÿ öèì 
â³äîìñòâîì ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³. Íàéá³ëüøà óâàãà, íà íàøó äóì-
êó, çàêîíîäàâöåì ìàє áóòè ïðèä³ëåíà àäì³í³ñòðàòèâíîìó çàêîíîäàâñòâó, 
íîðìàìè ÿêîãî âèçíà÷àþòüñÿ êëþ÷îâ³ çàñàäè çä³éñíåííÿ â³äïîâ³äíî¿ ä³ÿëü-
íîñò³ âêàçàíèì öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè. Мè ïåðåêîíàí³, 
ùî êîìïëåêñíå óäîñêîíàëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ 
ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè áóäå 
ñêëàäàòè ì³öíó îñíîâó äëÿ ïîäàëüøî¿ ïîáóäîâè íîâî¿ ìîäåë³ ôóíêö³îíóâàí-
íÿ äåðæàâíèõ ³íñòèòóö³é.

Стан дослідження. Пðîáëåì³ çä³éñíåííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ 
ð³çíèìè îðãàíàìè äåðæàâíî¿ âëàäè, â òîìó ÷èñë³ ³ ïîäàòêîâèìè, ïðèä³ëÿ-
ëè óâàãó ð³çí³ íàóêîâö³, ñåðåä ÿêèõ ñë³ä âêàçàòè ïðàö³: Þ.В. Кîâáàñþêà, 
В.П. Тðîùèíñüêîãî, Þ.П. Сóðì³íà, À.Б. Лèñà, À.Î. Тîï÷î¿, В.В. Þçåôî-
âè÷à, Í.Л. Àñòàïîâî¿, Í.І. Іëü÷àí³íîâî¿, Î.К. Тóðêîâî¿, Д.С. Тèõîíîâî¿, 
Þ.В. Кîâáàñþêà, В.П. Тðîùèíñüêîãî, В.Ф. Сèòíèêà, В. І. Кîçàê òà áàãà-
òüîõ ³íøèõ. Вò³ì, íåçâàæàþ÷è íà ÷èìàëó ê³ëüê³ñòü íàóêîâèõ ðîçðîáîê, â 
þðèäè÷í³é ë³òåðàòóð³ â³äñóòí³ êîìïëåêñí³ ðîçðîáêè, ïðèñâÿ÷åí³ âäîñêîíà-
ëåííþ àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà ó ñôåð³ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëü-
íîñò³ ïîäàòêîâèõ îðãàí³â.

Саме тому метою статті є: âèçíà÷èòè øëÿõè âäîñêîíàëåííÿ àäì³í³-
ñòðàòèâíîãî çàêîíîäàâñòâà ó ñôåð³ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ Дåðæàâ-
íî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè

Виклад основного матеріалу. Пî÷èíàþ÷è íàóêîâå äîñë³äæåííÿ âàðòî 
â³äçíà÷èòè, ùî íà ñüîãîäí³øí³é äåíü çàáåçïå÷åííÿ òà îðãàí³çàö³ÿ íàäàííÿ 
àäì³í³ñòðàòèâíèõ ïîñëóã îðãàíàìè Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè 
çä³éñíþєòüñÿ íà îñíîâ³ òà ó â³äïîâ³äíîñò³ äî Çàêîíó Óêðà¿íè «Пðî àäì³í³-
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ñòðàòèâí³ ïîñëóãè» òà â ìåæàõ ñâî¿õ ïîâíîâàæåíü. Яê ³ áóäü-ÿêèé îðãàí 
âèêîíàâ÷î¿ âëàäè, ДПС є ñóá’єêòîì íàäàííÿ àäì³í³ñòðàòèâíî¿ ïîñëóãè, ÿê 
ðåçóëüòàòó çä³éñíåííÿ éîãî ä³ÿëüíîñò³, ñïðÿìîâàíî¿ íà íàáóòòÿ, çì³íó ÷è 
ïðèïèíåííÿ ïðàâ òà/àáî îáîâ’ÿçê³â ô³çè÷íèõ àáî þðèäè÷íèõ îñ³á ó âèïàä-
êó çâåðíåííÿ òàêèõ îñ³á ³ç çàÿâàìè, â³äïîâ³äíî äî ï³äñòàâ òà ïîðÿäêó, 
âèçíà÷åíîìó âêàçàíèì âèùå Çàêîíîì [1]. Вàðòî â³äçíà÷èòè, ùî âçàãàë³, 
ïðèéíÿòòÿ òà ðîçðîáêà Çàêîíó Óêðà¿íè «Пðî àäì³í³ñòðàòèâí³ ïîñëóãè» 
áóëî ïðîãðåñèâíèì òà âàæëèâèì êðîêîì íà øëÿõó ïîáóäîâè ñó÷àñíî¿ ñåð-
â³ñíî¿ äåðæàâè. Сë³ä òàêîæ ï³äêðåñëèòè, ùî îäí³єþ ç íàéö³íí³øèõ íîâàö³é 
öüîãî çàêîíó є âèìîãà ùîäî ñòâîðåííÿ öåíòð³â íàäàííÿ àäì³í³ñòðàòèâíèõ 
ïîñëóã (ЦÍÀП) [2; 3]. ЦÍÀП – öå єäèíèé ³íòåãðîâàíèé îô³ñ, ó ÿêîìó 
íàäàþòüñÿ íàéá³ëüø çàïèòóâàí³ ãðîìàäÿíàìè àäì³í³ñòðàòèâí³ ïîñëóãè, 
òîáòî áàçîâ³ (ïîïóëÿðí³) ïîñëóãè. Цå ³ ðåєñòðàö³ÿ àêò³â öèâ³ëüíîãî ñòàíó 
(íàðîäæåííÿ, øëþá òîùî), ³ âèäà÷à ïàñïîðò³â òà ðåєñòðàö³ÿ ì³ñöÿ ïðî-
æèâàííÿ îñîáè, ³ ðåєñòðàö³ÿ íåðóõîìîñò³ òîùî. Íàâ³òü äëÿ âåëèêèõ ì³ñò 
³íòåãðàö³ÿ öèõ ïîñëóã äî íàäàííÿ ÷åðåç ЦÍÀП є âåëèêèì âèêëèêîì, àäæå 
äå-þðå öå ïîñëóãè, ÿê³ íàëåæàòü äî êîìïåòåíö³¿ îðãàí³â âèêîíàâ÷î¿ âëàäè, 
òîáòî äåðæàâè. Сüîãîäí³ ЦÍÀПè ðîçãëÿäàþòüñÿ ³ ÿê ³íñòèòóö³¿ ç íàäàííÿ 
«íåàäì³í³ñòðàòèâíèõ» ïîñëóã. Íå ò³ëüêè ñóïóòí³õ, ÿê-îò êñåðîêîï³þâàííÿ ³ 
ò.ä., à é ïîñëóã ð³çíèõ êîìóíàëüíèõ ï³äïðèєìñòâ (âîäîêàíàë³â, òåïëîêîìó-
íåíåðãî, ì³ñüêãàç³â òîùî) [2; 3].

Пîâåðòàþ÷èñü äî ðîçãëÿäó áåçïîñåðåäíüî ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ 
îðãàí³â Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè, òî íà íàøó äóìêó, êëþ÷îâèì íåäî-
ë³êîì â àäì³í³ñòðàòèâíî-ïðàâîâîìó ðåãóëþâàííÿ â³äïîâ³äíîãî íàïðÿìêó 
ðîáîòè â³äîìñòâà є â³äñóòí³ñòü íàëåæíîãî ï³äçàêîííîãî íîðìàòèâíî-ïðàâî-
âîãî çàáåçïå÷åííÿ. В äàíîìó âèïàäêó éäåòüñÿ ïðî òå, ùî ïîëîæåííÿ, ÿê³ 
ì³ñòÿòüñÿ ó ÇÓ «Пðî àäì³í³ñòðàòèâí³ ïîñëóãè» íîñÿòü äîñèòü óçàãàëüíå-
íèé õàðàêòåð òà íå ìîæóòü âðàõîâóâàòè âñþ ñïåöèô³êó ðîáîòè Дåðæàâíî¿ 
ïîäàòêîâî¿ ñëóæáè Óêðà¿íè çîêðåìà â ÷àñòèí³ çä³éñíåííÿ íåþ ïóáë³÷íî-ñåð-
â³ñíî¿ ä³ÿëüíîñò³. Тîæ, ç ìåòîþ âèð³øåííÿ á³ëüøîñò³ íàÿâíèõ ïðîáëåì â 
àäì³í³ñòðàòèâíî-ïðàâîâîìó ðåãóëþâàíí³ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ 
Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè, ââàæàєìî çà íåîáõ³äíå ðîçðîáèòè 
îêðåìèé ï³äçàêîííèé íîðìàòèâíî-ïðàâîâèé àêò, çîêðåìà «Пîëîæåííÿ ïðî 
ïóáë³÷íî-ñåðâ³ñíó ä³ÿëüí³ñòü Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè òà ¿¿ 
ñòðóêòóðíèõ ï³äðîçä³ë³â». Сàìå â³í, íà íàøó äóìêó, ïîâèíåí ñòàòè îñíî-
âîþ äëÿ ïîáóäîâè íîâî¿ ìîäåë³ ôóíêö³îíóâàííÿ îêðåñëåíîãî öåíòðàëüíîãî 
îðãàíó âèêîíàâ÷î¿ âëàäè, à òàêîæ ñòâîðèòü ñïðèÿòëèâ³ òåîðåòèêî-ïðàêòè÷-
í³ óìîâè äëÿ ïîäàëüøîãî ïîêðàùåííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ ïîäàò-
êîâèõ îðãàí³â â íàø³é äåðæàâ³.

Тàê, ïåðøî÷åðãîâèì ïèòàííÿì, ÿêå íåîáõ³äíî âèçíà÷èòè ó íàâåäåíîìó 
âèùå Пîëîæåíí³, öå ïîíÿòòÿ, ìåòó, çàâäàííÿ, ôóíêö³¿ òà ïðèíöèïè çä³éñ-
íåííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³. Вàðòî â³äçíà÷èòè, ùî ó íàóêîâ³é ë³òå-
ðàòóð³ ïîíÿòòÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè 
є ìàëîäîñë³äæåíèì, ùî â ñâîþ ÷åðãó îáóìîâëþє â³äñóòí³ñòü єäèíîãî ïîãëÿ-
äó ùîäî éîãî òëóìà÷åííÿ. Тîæ, ìè ñïèðàþ÷èñü íà àíàë³ç ³ñíóþ÷èõ íàóêî-
âèõ ïîçèö³é òà íîðì ä³þ÷îãî çàêîíîäàâñòâà Óêðà¿íè ïðîïîíóєìî çàêð³ïèòè 
íà çàêîíîäàâ÷îìó ð³âí³ òàêå ïîíÿòòÿ: «ïóáë³÷íî-ñåðâ³ñíà ä³ÿëüí³ñòü Дåð-



45Крилов Д. В. Шляхи вдосконалення адміністративного законодавства...

æàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè – öå ïóáë³÷íî âëàäíà ä³ÿëüí³ñòü îðãàí³â 
ДПС, ÿêà ðåàë³çóєòüñÿ ¿¿ óïîâíîâàæåíèìè ïîñàäîâèìè îñîáàìè, òà êîòðà 
ñïðÿìîâàíà íà íàäàííÿ âèçíà÷åíèõ çàêîíîì ïîñëóã îñîáàì, ÿê³ çâåðíóëèñü 
äàíîãî îðãàíó ç â³äïîâ³äíîþ çàÿâîþ». Мåòà ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ 
ДПС ïîëÿãàє ó òîìó, ùîá çàáåçïå÷èòè ðåàë³çàö³þ çàêîííèõ ïðàâ òà ³íòå-
ðåñ³â ñóá’єêò³â ïîäàòêîâèõ ïðàâîâ³äíîñèí, ùî â ñâîþ ÷åðãó çàáåçïå÷èòü 
äîòðèìàííÿ çàêîííîñò³ òà ïðàâîïîðÿäêó ó ïîäàòêîâ³é ãàëóç³. В³äïîâ³äíî 
äî îêðåñëåíî¿ ìåòè ìàþòü áóòè ñôîðìîâàí³ çàâäàííÿ ïóáë³÷íî ñåðâ³ñíî¿ 
ä³ÿëüíîñò³, äî ÿêèõ, íà íàøó äóìêó, ñë³ä â³äíåñòè:

– çàáåçïå÷èòè äîñòóï ïëàòíèê³â ïîäàòê³â äî âñ³є¿ íåîáõ³äíî¿ ³íôîðìàö³¿, 
ðåàë³çîâóþ÷è òàì ñàìèì ñâî¿ çàêîíí³ ïðàâà ó ïîäàòêîâ³é ãàëóç³;

– ïîêðàùèòè ÿê³ñòü òà åôåêòèâí³ñòü âçàєìîä³¿ íàñåëåííÿ ç ïîäàòêîâèìè 
îðãàíàìè;

– ï³äâèùèòè ð³âåíü äîâ³ðè íàñåëåííÿ äî îðãàí³â ДПС;
– îïòèì³çóâàòè íàâàíòàæåííÿ íà ³íø³ ñòðóêòóðí³ ï³äðîçä³ëè Дåðæàâíî¿ 

ïîäàòêîâî¿ ñëóæáè Óêðà¿íè;
– ï³äâèùèòè ð³âåíü ïðàâîâî¿ ñâ³äîìîñò³ ãðîìàäÿí òà ïðàö³âíèê³â ïîäàò-

êîâèõ îðãàí³â.
Îêðåìèì ³ âêðàé âàæëèâèì íàïðÿìêîì âäîñêîíàëåííÿ àäì³í³ñòðàòèâ-

íî-ïðàâîâîãî ðåãóëþâàííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàò-
êîâî¿ ñëóæáè Óêðà¿íè ÿê îñíîâè ïîáóäîâè íîâî¿ ìîäåë³ ôóíêö³îíóâàííÿ 
äåðæàâíèõ ³íñòèòóö³é, є âèçíà÷åííÿ ïðèíöèï³â çä³éñíåííÿ äàíîãî âèäó 
ä³ÿëüíîñò³ îêðåñëåíèì îðãàíîì äåðæàâíî¿ âëàäè. Вàðòî â³äçíà÷èòè, ùî 
íîðìàìè ÷èííîãî çàêîíîäàâñòâà, çîêðåìà Çàêîíîì Óêðà¿íè «Пðî àäì³í³-
ñòðàòèâí³ ïîñëóãè» âêàçóєòüñÿ, ùî Дåðæàâíà ïîë³òèêà ó ñôåð³ íàäàííÿ 
àäì³í³ñòðàòèâíèõ ïîñëóã áàçóєòüñÿ íà ïðèíöèïàõ: 1) âåðõîâåíñòâà ïðàâà, ó 
òîìó ÷èñë³ çàêîííîñò³ òà þðèäè÷íî¿ âèçíà÷åíîñò³; 2) ñòàá³ëüíîñò³; 3) ð³âíî-
ñò³ ïåðåä çàêîíîì; 4) â³äêðèòîñò³ òà ïðîçîðîñò³; 5) îïåðàòèâíîñò³ òà ñâîє-
÷àñíîñò³; 6) äîñòóïíîñò³ ³íôîðìàö³¿ ïðî íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã; 
7) çàõèùåíîñò³ ïåðñîíàëüíèõ äàíèõ; 8) ðàö³îíàëüíî¿ ì³í³ì³çàö³¿ ê³ëüêîñò³ 
äîêóìåíò³â òà ïðîöåäóðíèõ ä³é, ùî âèìàãàþòüñÿ äëÿ îòðèìàííÿ àäì³í³ñòðà-
òèâíèõ ïîñëóã; 9) íåóïåðåäæåíîñò³ òà ñïðàâåäëèâîñò³; 10) äîñòóïíîñò³ òà 
çðó÷íîñò³ äëÿ ñóá’єêò³â çâåðíåíü [2]. Вêàçàíèé ïåðåë³ê, áåççàïåðå÷íî ìàє 
ïðàâî íà ³ñíóâàííÿ, îäíàê, íà íàøó äóìêó, â³í є äåùî îáìåæåíèì òà íå 
â³äîáðàæàє âñþ ñïåöèô³êó çä³éñíåííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³, çîêðå-
ìà îðãàíàìè Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè. Тîæ, ìè ïåðåêîíà-
í³, ùî ïåðåë³ê â³äïîâ³äíèõ çàñàä ñë³ä ðîçøèðèòè íàñòóïíèìè: 1) ïðèíöèï 
ïîñò³éíîãî ï³äâèùåííÿ ÿêîñò³ òà äîñòóïíîñò³ âñ³є¿ íåîáõ³äíî¿ ³íôîðìàö³¿; 
2) ïðèíöèï äåáþðîêðàòèçàö³¿ íàäàííÿ â³äïîâ³äíèõ ïîñëóã; 3) ïðèíöèï ïðî-
òèä³¿ êîðóïö³¿; 4) ïðèíöèï ïîñò³éíîãî îö³íþâàííÿ ä³ÿëüíîñò³ îðãàí³â ДПС 
âçàãàë³, òà êîæíîãî îêðåìîãî ñëóæáîâöÿ çîêðåìà, 5) ãíó÷ê³ñòü òà îïåðà-
òèâí³ñòü îòðèìàííÿ ïîñëóã.

Пåðåêîíàí³, ùî çàêð³ïëåííÿ âêàçàíèõ âèùå ïîëîæåíü ñòîñîâíî ïóáë³÷-
íî ñåðâ³ñíî¿ ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè ñòâîðèòü íåîáõ³äíèé 
áàçèñ, îñíîâó, äëÿ ïîáóäîâó êàðäèíàëüíî íîâî¿ ìîäåë³ ôóíêö³îíóâàííÿ 
ïîäàòêîâèõ îðãàí³â çîêðåìà â ÷àñòèí³ íàäàííÿ â³äïîâ³äíèõ ïîñëóã. Рàçîì ³ç 
òèì, ñïðàâåäëèâèì áóäå â³äì³òèòè, ùî â «Пîëîæåíí³ ïðî ïóáë³÷íî-ñåðâ³ñíó 
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ä³ÿëüí³ñòü Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè òà ¿¿ ñòðóêòóðíèõ ï³ä-
ðîçä³ë³â» òàêîæ ñë³ä âèçíà÷èòè: çàãàëüí³ ïðàâèëà íàäàííÿ àäì³í³ñòðàòèâ-
íèõ ïîñëóã îðãàíàìè Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè; âñòàíîâëåííÿ 
ï³äñòàâ, ñòðîê³â, ïðîöåäóð, ôîðìè ðåçóëüòàòó äîçâ³ëüíèõ ðåєñòðàö³éíèõ, 
³íôîðìàö³éíèõ, çàñâ³ä÷óâàëüíèõ àäì³í³ñòðàòèâíèõ ïîñëóã, ùî íàäàþòüñÿ 
ï³ä ÷àñ ðåàë³çàö³¿ îðãàíàìè ДПС ïîêëàäåíèõ íà íèõ çàâäàíü; âèçíà÷åííÿ 
âíóòð³øíüî-îðãàí³çàö³éíèõ ïðîöåäóð ä³ÿëüíîñò³ îðãàí³â ДПС ùîäî íàäàííÿ 
àäì³í³ñòðàòèâíèõ ïîñëóã [4, ñ.13].

Îêðåìà óâàãà â ðàìêàõ çàïðîïîíîâàíîãî íàìè Пîëîæåííÿ, ïîâèííà 
áóòè ïðèä³ëåíà ïèòàííþ þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ îðãàí³â ДПС çà ä³¿ 
òà/àáî áåçä³ÿëüí³ñòü â êîíòåêñò³ íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã. Þðè-
äè÷íà â³äïîâ³äàëüí³ñòü öå âàæëèâèé çàõ³ä çàõèñòó ³íòåðåñ³â îñîáèñòîñò³, 
ñóñï³ëüñòâà ³ äåðæàâè. Вîíà íàñòóïàє â ðåçóëüòàò³ ïîðóøåííÿ ïðèïèñ³â 
ïðàâîâèõ íîðì òà âèÿâëÿєòüñÿ â ôîðì³ çàñòîñóâàííÿ äî ïðàâîïîðóøíè-
êà çàõîä³â äåðæàâíîãî ïðèìóñó. Íàéâàæëèâ³øîþ îçíàêîþ þðèäè÷íî¿ â³ä-
ïîâ³äàëüíîñò³ є òå, ùî âîíà âèçíà÷àєòüñÿ äåðæàâîþ ³ çàñòîñîâóєòüñÿ ¿¿ 
êîìïåòåíòíèìè îðãàíàìè. Дëÿ ïðàâîïîðóøíèêà þðèäè÷íà â³äïîâ³äàëüí³ñòü 
îçíà÷àє çàñòîñóâàííÿ äî íüîãî ñàíêö³é ïðàâîâèõ íîðì, âêàçàíèõ â íèõ 
ïåâíèõ çàõîä³â â³äïîâ³äàëüíîñò³ [5, ñ.334; 6]. Тîæ, ç ìåòîþ âäîñêîíàëåííÿ 
þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ ïðàö³âíèê³â Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè ââà-
æàєìî çà íåîáõ³äíå:

– ïî-ïåðøå, âèçíà÷èòè ï³äñòàâè äëÿ ïðèòÿãíåííÿ ïðàö³âíèê³â äî â³äïî-
â³äàëüíîñò³ çà íåâèêîíàííÿ òà/àáî íåíàëåæíå âèêîíàííÿ ñâî¿õ ïîñàäîâèõ 
îáîâ’ÿçê³â â êîíòåêñò³ çä³éñíåííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³, òàêèìè 
ï³äñòàâàìè ìîæóòü áóòè: íåñâîє÷àñíå íàäàííÿ ïåâíèõ ïîñëóã; íåãàòèâíå 
â³äíîøåííÿ (õàìñòâî, ãðóá³ñòü) ùîäî êë³єíò³â; óìèñíå ââåäåííÿ â îìà-
íó êîðèñòóâà÷³â àäì³í³ñòðàòèâíèìè ïîñëóãàìè, ùî ïîòÿãëî íàñòàííÿ äëÿ 
îñòàíí³õ íåãàòèâíèõ íàñë³äê³â; çëîâæèâàííÿ ñâî¿ì ñëóæáîâèì ïîëîæåí-
íÿì; íàâìèñíå çàòÿãóâàííÿ ïåâíèõ ïðîöåäóð, òîùî;

– ïî-äðóãå, ñë³ä äåòàëüíî ïðîïèñàòè âèäè þðèäè÷íî¿ â³äïîâ³äàëüíîñò³, 
äî ÿêèõ. Íà íàøó äóìêó, ñë³ä â³äíåñòè: äèñöèïë³íàðíó, àäì³í³ñòðàòèâíó òà 
ó äåÿêèõ âèïàäêàõ ìàòåð³àëüíó â³äïîâ³äàëüí³ñòü;

– ïî-òðåòє, íåîáõ³äíî äåòàëüíî ïðèïèñàòè ìåõàí³çì âðàõóâàííÿ äóìêè 
ãðîìàäñüêîñò³ ïðè âèçíà÷åíí³ ï³äñòàâ äëÿ ïðèòÿãíåííÿ ñëóæáîâö³â äî ïåâ-
íîãî âèäó â³äïîâ³äàëüíîñò³. 

І îñòàíí³é âàæëèâèé àñïåêò, íà ÿêèé îáîâ’ÿçêîâî ñë³ä çâåðíóòè óâàãó, 
öå âäîñêîíàëåííÿ ìåõàí³çìó çä³éñíåííÿ ãðîìàäñüêîãî êîíòðîëþ çà ïóáë³÷-
íî-ñåðâ³ñíîþ ä³ÿëüí³ñòþ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè. Тàêèé 
íàïðÿìîê îáóìîâëþєòüñÿ ³ñíóâàííÿ ñó÷àñíî¿ ñâ³òîâî¿ òåíäåíö³¿, â³äïîâ³äíî 
äî ÿêî¿ ïðåäñòàâíèêè ãðîìàäñüêîñò³ âñå àêòèâí³øå çàëó÷àþòüñÿ äî â³äïî-
â³äíèõ çàõîä³â. Гðîìàäñüêèé êîíòðîëü – öå ð³çíîâèä ñîö³àëüíî¿ ä³ÿëüíîñò³, 
îñê³ëüêè âîíà çä³éñíþєòüñÿ ëþäüìè òà çà äëÿ ëþäåé. Пðåäìåò ä³ÿëüíîñò³ 
ïî ðåàë³çàö³¿ ãðîìàäñüêîãî êîíòðîëþ áåçïîñåðåäíüî ïîâ’ÿçàíèé (çóìîâëå-
íèé) ç ôóíêö³ÿìè, ùî ïîêëàäåí³ íà â³äïîâ³äíèé ñòðóêòóðíèé åëåìåíò áóäü-
ÿêî¿ ñèñòåìè, îñê³ëüêè çà çàãàëüíèì çíà÷åííÿì ôóíêö³¿ – öå îá’єêòèâíî 
íåîáõ³äí³ íàïðÿìêè ä³ÿëüíîñò³, ùî âèðàæàþòü ñóòí³ñòü òà ïðèçíà÷åííÿ 
â³äïîâ³äíî¿ ñòðóêòóðè [7, ñ. 9]. В.Л. Фåäîðåíêî ³ Я.Î. Кàãëÿê ïðèéøëè 
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äî ñëóøíîãî âèñíîâêó ïðî òå, ùî ãðîìàäñüêèé êîíòðîëü ñòàíîâèòü ñîáîþ 
³íñòðóìåíò ãðîìàäñüêî¿ îö³íêè ñòóïåíÿ âèêîíàííÿ îðãàíàìè âëàäè òà ³íøè-
ìè ï³äêîíòðîëüíèìè îá'єêòàìè ¿õí³õ ñîö³àëüíèõ çàâäàíü. Тîáòî, ïðîäîâæó-
þòü àâòîðè, õàðàêòåðí³ â³äì³ííîñò³ ãðîìàäñüêîãî êîíòðîëþ â³ä áóäü-ÿêîãî 
³íøîãî âèäó êîíòðîëþ ëåæàòü ó ñóá'єêòíî-îá'єêòí³é ñôåð³ ³ ïîëÿãàþòü ó 
òîìó, ùî, ïî-ïåðøå, ãðîìàäñüêèé êîíòðîëü çä³éñíþєòüñÿ ñàìå ãðîìàäñüê³-
ñòþ (îðãàí³çîâàíîþ òà íåîðãàí³çîâàíîþ), ³, ïî-äðóãå, ùî ó ïðîöåñ³ çä³éñ-
íåííÿ ãðîìàäñüêîãî êîíòðîëþ êîíòðîëþєòüñÿ âèêîíàííÿ ñàìå ñîö³àëüíèõ 
çàâäàíü, áåçïîñåðåäíüî ïîâ'ÿçàíèõ ³ç çàõèñòîì ³ ðåàë³çàö³єþ ïðàâ ³ ñâîáîä 
ãðîìàäÿí, çàäîâîëåííÿì òà óçãîäæåííÿì ñîö³àëüíèõ ïîòðåá òà ³íòåðåñ³â 
íàñåëåííÿ [8, ñ. 77]. Тîæ, çä³éñíåííÿ ãðîìàäñüêîãî êîíòðîëþ çà ïóáë³÷-
íî-ñåðâ³ñíîþ ä³ÿëüí³ñòþ ДПС: ïî-ïåðøå, є âàæëèâèì ³ ÿñêðàâèì ïðîÿâîì 
ðåàë³çàö³¿ ïðèíöèï³â äåìîêðàòèçìó, ãëàñíîñò³ òà â³äêðèòîñò³ â ä³ÿëüíîñò³ 
äàíîãî öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè; ïî-äðóãå, ï³äâèùóє ð³âåíü 
äîâ³ðè íàñåëåííÿ äî ДПС; ïî-òðåòє, ï³äâèùóє ð³âåíü äèñöèïë³íè ïðàö³âíè-
ê³â ïîäàòêîâèõ îðãàí³â. À â³äòàê, âñå âêàçàíå ñâ³ä÷èòü ïðî òå, ùî íà ñüî-
ãîäí³ âàæëèâèì çàâäàííÿì äåðæàâè є ñòâîðèòè ä³єâèé ìåõàí³çì çàëó÷åííÿ 
ãðîìàäñüêîñò³ äî çä³éñíåííÿ íàãëÿäó ³ êîíòðîëþ ó äîñë³äæóâàí³é ñôåð³ 
ä³ÿëüíîñò³ ДПС Óêðà¿íè.

Висновок. Çàâåðøóþ÷è ïðåäñòàâëåíå íàóêîâå äîñë³äæåííÿ âàðòî â³ä-
çíà÷èòè, ùî â ö³ëîìó óêðà¿íñüêîþ äåðæàâîþ áóëî îáðàíî â³ðíèé øëÿõ ¿¿ 
ðîçáóäîâè, ÿê äåìîêðàòè÷íî¿, ñîö³àëüíî îð³єíòîâàíîþ òà ñåðâ³ñíî¿ êðà¿íè. 
Рàçîì ³ç òèì, â ðàìêàõ ïðåäñòàâëåíî¿ ïðîáëåìàòèêè âàðòî â³äçíà÷èòè, ùî 
íà ñüîãîäí³ â ïóáë³÷íî-ñåðâ³ñí³é ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè 
Óêðà¿íè çàëèøàєòüñÿ ÷èìàëà ê³ëüê³ñòü ïðîáëåìíèõ àñïåêò³â, ÿê³, ÿê âáà-
÷àєòüñÿ є ìîæëèâèì ÷åðåç çàïðîâàäæåííÿ çì³í òà äîïîâíåíü, ÿê³ áóëè 
çàïðîïîíîâàí³ íàìè ê ïðåäñòàâëåíîìó íàóêîâîìó äîñë³äæåíí³.
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А н о т а ц і я
Крилов Д. В. Шляхи вдосконалення адміністративного законодавства у сфері пу-

блічно-сервісної діяльності державної податкової служби України. – Сòàòòÿ.
Ó ñòàòò³, íà îñíîâ³ àíàë³çó ä³þ÷îãî çàêîíîäàâñòâà Óêðà¿íè òà íàóêîâèõ ïîãëÿä³â â÷åíèõ, âè-

çíà÷åíî íàéá³ëüø ïð³îðèòåòí³ øëÿõè âäîñêîíàëåííÿ àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà ó ñôåð³ 
ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè. Дîâåäåíî, ùî êëþ÷îâèì 
íàïðÿìêîì ðîáîòè çàêîíîäàâöÿ ìàє ñòàòè ðîçðîáêè òà ïðèéíÿòòÿ îêðåìîãî «Пîëîæåííÿ ïðî 
ïóáë³÷íî-ñåðâ³ñíó ä³ÿëüí³ñòü Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè òà ¿¿ ñòðóêòóðíèõ ï³äðîçä³-
ë³â». Çàïðîïîíîâàíî àâòîðñüêå áà÷åííÿ ùîäî ñòðóêòóðè òàêîãî ï³äçàêîííîãî àêòó. Íàãîëîøåíî, 
ùî âàæëèâèì íàïðÿìêîì âäîñêîíàëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ ïóáë³÷íî-ñåð-
â³ñíî¿ ä³ÿëüíîñò³ Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè ÿê îñíîâè ïîáóäîâè íîâî¿ ìîäåë³ ôóíê-
ö³îíóâàííÿ äåðæàâíèõ ³íñòèòóö³é, є âèçíà÷åííÿ ïðèíöèï³â çä³éñíåííÿ äàíîãî âèäó ä³ÿëüíîñò³ 
îêðåñëåíèì îðãàíîì äåðæàâíî¿ âëàäè. Вèçíà÷åíî, ùî ç ìåòîþ âäîñêîíàëåííÿ þðèäè÷íî¿ â³äïî-
â³äàëüíîñò³ ïðàö³âíèê³â Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè íåîáõ³äíå: âèçíà÷èòè ï³äñòàâè 
äëÿ ïðèòÿãíåííÿ ïðàö³âíèê³â äî â³äïîâ³äàëüíîñò³ çà íåâèêîíàííÿ òà/àáî íåíàëåæíå âèêîíàííÿ 
ñâî¿õ ïîñàäîâèõ îáîâ’ÿçê³â â êîíòåêñò³ çä³éñíåííÿ ïóáë³÷íî-ñåðâ³ñíî¿ ä³ÿëüíîñò³, òàêèìè ï³äñòà-
âàìè ìîæóòü áóòè: íåñâîє÷àñíå íàäàííÿ ïåâíèõ ïîñëóã; íåãàòèâíå â³äíîøåííÿ ùîäî êë³єíò³â; 
óìèñíå ââåäåííÿ â îìàíó êîðèñòóâà÷³â àäì³í³ñòðàòèâíèìè ïîñëóãàìè, ùî ïîòÿãëî íàñòàííÿ äëÿ 
îñòàíí³õ íåãàòèâíèõ íàñë³äê³â; çëîâæèâàííÿ ñâî¿ì ñëóæáîâèì ïîëîæåííÿì; íàâìèñíå çàòÿãó-
âàííÿ ïåâíèõ ïðîöåäóð, òîùî; äåòàëüíî ïðîïèñàòè âèäè þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ (äî ÿêèõ 
ñë³ä â³äíåñòè äèñöèïë³íàðíó, àäì³í³ñòðàòèâíó òà ó äåÿêèõ âèïàäêàõ ìàòåð³àëüíó â³äïîâ³äàëü-
í³ñòü); íåîáõ³äíî äåòàëüíî ïðèïèñàòè ìåõàí³çì âðàõóâàííÿ äóìêè ãðîìàäñüêîñò³ ïðè âèçíà÷åí-
í³ ï³äñòàâ äëÿ ïðèòÿãíåííÿ ñëóæáîâö³â äî ïåâíîãî âèäó â³äïîâ³äàëüíîñò³. Çðîáëåíî âèñíîâîê, 
ùî çä³éñíåííÿ ãðîìàäñüêîãî êîíòðîëþ çà ïóáë³÷íî-ñåðâ³ñíîþ ä³ÿëüí³ñòþ Дåðæàâíî¿ ïîäàòêîâî¿ 
ñëóæáè Óêðà¿íè: ïî-ïåðøå, є âàæëèâèì ³ ÿñêðàâèì ïðîÿâîì ðåàë³çàö³¿ ïðèíöèï³â äåìîêðàòèçìó, 
ãëàñíîñò³ òà â³äêðèòîñò³ â ä³ÿëüíîñò³ äàíîãî öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè; ïî-äðóãå, 
ï³äâèùóє ð³âåíü äîâ³ðè íàñåëåííÿ äî Дåðæàâíî¿ ïîäàòêîâî¿ ñëóæáè Óêðà¿íè; ïî-òðåòє, ï³äâè-
ùóє ð³âåíü äèñöèïë³íè ïðàö³âíèê³â ïîäàòêîâèõ îðãàí³â.

Ключові слова: çàêîíîäàâñòâî, àäì³í³ñòðàòèâíå çàêîíîäàâñòâî, ïóáë³÷íî-ñåðâ³ñíà ä³ÿëü-
í³ñòü, Дåðæàâíà ïîäàòêîâà ñëóæáà Óêðà¿íè.

S u m m a r y
Krylov D. V. Ways to improve administrative legislation in the field of public service 

activity of the State Tax Service of Ukraine. – Article.
The article, based on the analysis of the current legislation of Ukraine and scientific views of 

scientists, identifies the most priority ways of improving the administrative legislation in the field 
of public service activity of the State Tax Service of Ukraine. It is proved that the key area of 
work of the legislator should be the development and adoption of a separate "Regulation on public 
service activity of the State Tax Service of Ukraine and its structural subdivisions". The author's 
vision on the structure of such by-law is proposed. It is emphasized that an important direction 
of improving the administrative and legal regulation of public service activity of the State Tax 
Service of Ukraine as a basis for building a new model of functioning of state institutions is to 
define the principles of implementation of this type of activity by a designated body of state 
power. It is determined that in order to improve the legal responsibility of employees of the 
State Tax Service of Ukraine, it is necessary to: determine the grounds for holding employees 
accountable for non-performance and/or improper performance of their official duties in the 
context of performing public service activities, such grounds may be: services; negative attitude 
towards customers; deliberate misrepresentation of users by administrative services, which has 
led to the onset of recent adverse effects; abuse of office; deliberate delaying of certain procedures, 
etc.; detail the types of legal liability (which should include disciplinary, administrative and, in 
some cases, financial liability); it is necessary to prescribe in detail the mechanism for taking into 
account the public opinion when determining the grounds for bringing employees to a certain 
type of responsibility. It is concluded that the exercise of public control over the public service 
activity of the State Tax Service of Ukraine: first, it is an important and striking manifestation of 
the implementation of the principles of democracy, transparency and openness in the activities of 
this central executive body; secondly, it increases the level of public confidence in the State Tax 
Service of Ukraine; third, it increases the discipline of tax authorities.

Key words: legislation, administrative legislation, public service activity, State Tax Service 
of Ukraine.
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МІЖНАРОДНИЙ ДОСВІД ПРАВОВОГО РЕГУЛЮВАННЯ 
ДІЯЛЬНОСТІ АНАЛІТИЧНИХ СПІЛЬНОТ

Загальна постановка проблеми. Гëîáàë³çàö³ÿ ÿê íåâ³ä’єìíà ÷àñòèíà 
³ñíóâàííÿ é ðîçâèòêó ñó÷àñíîãî ñâ³òó çíà÷íîþ ì³ðîþ àêòóàë³çóâàëà ïîòðå-
áó â äîñë³äæåíí³ äîñâ³äó ïåðåäîâèõ äåðæàâ ç ïîäàëüøîþ éîãî àäàïòàö³єþ 
äî óìîâ Óêðà¿íè. Îñîáëèâî¿ âàæëèâîñò³ öå íàáóâàє ó ñôåð³ àíàë³òè÷íî¿ 
ä³ÿëüíîñò³, àäæå â³ä öüîãî â ê³íöåâîìó ðàõóíêó çàëåæèòü åôåêòèâí³ñòü 
äåðæàâíîãî óïðàâë³ííÿ, íîðìîòâîð÷îñò³ é ïðàâîçàñòîñóâàííÿ, âðåøò³-ðåøò 
- íàö³îíàëüíà áåçïåêà, à â³äòàê ³ ïîäàëüøå ³ñíóâàííÿ íàøî¿ äåðæàâè ÿê 
ñóâåðåííîãî, êîíêóðåíòîñïðîìîæíîãî ñóá’єêòà ì³æíàðîäíèõ â³äíîñèí.. 

Аналіз публікацій. Д³ÿëüí³ñòü òàê çâàíèõ «ôàáðèê äóìîê» (àíãë. think 
tanks) âæå òðèâàëèé ÷àñ ïë³äíî äîñë³äæóєòüñÿ çàðóá³æíèìè ôàõ³âöÿìè â 
ãàëóç³ ïðàâà, óïðàâë³ííÿ, ïîë³òîëîã³¿, ñîö³îëîã³¿, çîêðåìà, òàêèìè â÷åíèìè, 
ÿê Д. Àáåëñîí, Ó. Ґåëíåð, Ó. Дàíí, Е. Дæîíñîí, П. Дèêñîí, Д. Еéáåëñîí, 
Ф. Кàïëàí, Дæ. Мàêãàí, Р. Рàíêâ³ò, Е. Р³÷, Дæ. Сì³ò, Д. Сòîóí, Р. Сòðàéê, 
Ç. Óîëëåê, П. Хàéєñ, Д. Хàðò òà ³í. Çàâäÿêè öüîìó äîâîë³ äåòàë³çîâàíî 
âèñâ³òëåíî ¿õ ñóòí³ñòü ³ òèïîëîã³çàö³þ, ðîëü ó çîâí³øíüî- ³ âíóòð³øíüîïî-
ë³òè÷íèõ ïðîöåñàõ, âïëèâ íà ôîðìóâàííÿ ãðîìàäñüêî¿ äóìêè; ïðîâåäåíî 
ïîð³âíÿëüíèé àíàë³ç ¿õíüî¿ ä³ÿëüíîñò³ ó ðÿä³ êðà¿í. Îêðåìà íèçêà ðîá³ò 
ïðèñâÿ÷åíà âèâ÷åííþ äîñâ³äó âçàєìîä³¿ äåðæàâè ³ç íåäåðæàâíèìè àíàë³-
òè÷íèìè óñòàíîâàìè, çîêðåìà ùîäî ìîæëèâîñòåé â³äòâîðåííÿ ôåíîìåíó 
Сèë³êîíîâî¿ äîëèíè ó СШÀ, ðîë³ óí³âåðñèòåò³â ó ôîðìóâàíí³ ðåã³îíàëüíî¿ 
ïîë³òèêè, øëÿõ³â åôåêòèâíîãî âïðîâàäæåííÿ ³ííîâàö³é ó âñ³ ñóñï³ëüíî çíà-
÷óù³ ñôåðè ä³ÿëüíîñò³, òðàíñíàö³îíàë³çàö³¿ àíàë³òèêè òîùî [1 - 4].

Ó â³ò÷èçíÿí³é íàóö³ ä³ÿëüí³ñòü àíàë³òè÷íèõ öåíòð³â, ÿê óêðà¿íñüêèõ, òàê 
³ çàðóá³æíèõ, çäåá³ëüøîãî äîñë³äæóєòüñÿ ôàõ³âöÿìè â ãàëóç³ äåðæàâíî-
ãî óïðàâë³ííÿ, ñîö³îëîãàìè, ïîë³òîëîãàìè. Îñîáëèâî ñë³ä â³äçíà÷èòè ðîëü 
Óêðà¿íñüêîãî öåíòðó åêîíîì³÷íèõ ³ ïîë³òè÷íèõ äîñë³äæåíü ³ì. Î. Рîçóì-
êîâà, ÿêèé íà ïî÷àòêó 2000-õ ðîê³â ïðîâîäèâ äîñë³äæåííÿ ùîäî ñòàíó ³ 
ïåðñïåêòèâ ä³ÿëüíîñò³ íåóðÿäîâèõ àíàë³òè÷íèõ öåíòð³â â Óêðà¿í³, â³äîáðà-
æàþ÷è ðåçóëüòàòè ó â³äïîâ³äíèõ àíàë³òè÷íèõ äîïîâ³äÿõ [5, 6]. 

Ó 2016 ðîö³ ïîáà÷èëî ñâ³ò âèäàííÿ «Мîçêîâ³ öåíòðè êðà¿í ñâ³òó» çà 
àâòîðñòâîì М. І. Сåí÷åíêà, Î. М. Сåí÷åíêà, В. Г. Гàñòèíùèêîâà. [7] 
Ó íàóêîâ³é ïðàö³ äîñë³äæåíî ñïåöèô³êó ä³ÿëüíîñò³ àíàë³òè÷íèõ öåíòð³â, 
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ðåïðåçåíòîâàíî íàéá³ëüø âïëèâîâ³ òðàíñíàö³îíàëüí³ ìîçêîâ³ öåíòðè (Рàäà 
ì³æíàðîäíèõ â³äíîñèí, Кîì³òåò 300, Рèìñüêèé êëóá, Тðèñòîðîííÿ êîì³-
ñ³ÿ, Б³ëüäåáåðçüêèé êëóá); äåòàëüíî îõàðàêòåðèçîâàíî åâîëþö³þ ä³ÿëüíî-
ñò³ «ôàáðèê äóìêè» ³ «ìîçêîâèõ òðåñò³â» СШÀ, Вåëèêî¿ Бðèòàí³¿, êðà¿í 
Єâðîïè, КÍР, Яïîí³¿, Іçðà¿ëþ, Тóðå÷÷èíè òà ³í. äåðæàâ; ïðåäñòàâëåíî êîí-
öåïö³þ «ôàáðèêè äóìêè» äëÿ îðãàí³â âëàäè Óêðà¿íè. В³ääàþ÷è íàëåæíå 
øèðîò³ îõîïëåííÿ ìàòåð³àëó, òèì íå ìåíø, ñë³ä âèçíàòè, ùî çäåá³ëüøî-
ãî â³í íîñèòü îïèñîâèé õàðàêòåð ³ ñêîð³øå ìîæå ñëóãóâàòè áàçèñîì äëÿ 
ïîäàëüøî¿ ñèñòåìàòèçàö³¿.

Îêðåìó íèçêó ïóáë³êàö³é ñêëàäàþòü àíàë³òè÷í³ äîïîâ³ä³ é àíàë³òè÷í³ 
çàïèñêè, ï³äãîòîâëåí³ ôàõ³âöÿìè Íàö³îíàëüíîãî ³íñòèòóòó ñòðàòåã³÷íèõ 
äîñë³äæåíü. Çîêðåìà, ïðîòÿãîì îñòàíí³õ äâîõ ðîê³â íèìè ðåïðåçåíòîâà-
í³ ìàòåð³àëè çà âåëüìè àêòóàëüíîþ òåìàòèêîþ, ñåðåä ÿêî¿ îñîáëèâî ñë³ä 
â³äçíà÷èòè: «Пðîáëåìè âïðîâàäæåííÿ ñó÷àñíèõ ñòàíäàðò³â ³íôîðìàö³éíî¿ 
áåçïåêè â óìîâàõ ñòàíîâëåííÿ íàö³îíàëüíî¿ ñèñòåìè ê³áåðáåçïåêè Óêðà-
¿íè» [8], «Дîñâ³ä Í³ìå÷÷èíè ó ôóíêö³îíóâàíí³ ïëàòôîðì äåðæàâíî-ïðè-
âàòíîãî ïàðòíåðñòâà â ñôåð³ ê³áåðáåçïåêè» [9], «Íîðìàòèâíî-ïðàâîâ³ òà 
îðãàí³çàö³éí³ çàñàäè äåðæàâíî-ïðèâàòíîãî ïàðòíåðñòâà СШÀ ó ñôåð³ 
ê³áåðáåçïåêè» [10], «Дåðæàâíî-ïðèâàòíå ïàðòíåðñòâî ó ñôåð³ ê³áåðáåçïå-
êè: êåéñ Í³ìå÷÷èíè» [11], «Єâðîïåéñüêå ïðèâàòíî-äåðæàâíå ñï³âðîá³òíè-
öòâî ó ñôåð³ ê³áåðáåçïåêè: ï³äõîäè äî ôîðìóâàííÿ òà íîðìàòèâíî-ïðàâîâ³ 
çàñàäè» [12] òà ³í. Îñîáëèâ³ñòþ ïîä³áíîãî ðîäó äîñë³äæåíü є òå, ùî âîíè 
âèð³çíÿþòüñÿ àêöåíòóâàííÿì íà ïðèêëàäíîìó õàðàêòåð³ ïðîáëåìè, ÿâëÿ-
þòü ñîáîþ íåâ³ä’єìíó ÷àñòèíó ³íôîðìàö³éíî-àíàë³òè÷íîãî çàáåçïå÷åííÿ 
é àíàë³òèêî-ïðîãíîçíîãî ñóïðîâîäæåííÿ ä³ÿëüíîñò³ Пðåçèäåíòà Óêðà¿íè, 
Рàäè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè. Рàçîì ³ç òèì ö³ ìàòåð³àëè 
ñëóãóþòü ñâîєð³äíèì âåêòîðîì ³ äëÿ â÷åíèõ, ÿê³ äîñë³äæóþòü ïåâíó ïðî-
áëåìàòèêó íà òåîðåòè÷íèõ çàñàäàõ. В ö³ëîìó æ ñë³ä çàçíà÷èòè, ùî çäå-
á³ëüøîãî óâàãà ïðîô³ëüíèõ ôàõ³âö³â çàçíà÷åíî¿ óñòàíîâè, ÿê öå ñâ³ä÷èòü 
íàâåäåíà âèùå òåìàòèêà äîñë³äæåíü çà äàíèì íàïðÿìîì, çîñåðåäæåíà íà 
ïèòàííÿõ ê³áåðáåçïåêè. Цå ä³éñíî âàæëèâî â óìîâàõ ã³áðèäíî¿ â³éíè, ïðîòå 
íå âè÷åðïóє óñüîãî ä³àïàçîíó ³íôîðìàö³éíî-ïðàâîâèõ â³äíîñèí, à òèì á³ëü-
øå óïðàâë³ííÿ ìåõàí³çìàìè àíàë³òè÷íî¿ ä³ÿëüíîñò³. 

 Виділення не вирішених раніше частин загальної проблеми. 
Íå çâàæàþ÷è íà âåëèêèé ³íòåðåñ äîñë³äíèê³â äî ð³çíèõ àñïåêò³â ôóíêö³î-
íóâàííÿ àíàë³òè÷íèõ ñï³ëüíîò, âçàєìíèõ â³äíîñèí ì³æ íèìè òà îðãàíàìè 
äåðæàâíî¿ âëàäè, ïèòàííÿ ùîäî àêòóàëüíîãî äëÿ Óêðà¿íè ì³æíàðîäíîãî 
äîñâ³äó ïðàâîâîãî ðåãóëþâàííÿ äàíîãî âèäó ä³ÿëüíîñò³ çàëèøàєòüñÿ ñëà-
áî âèâ÷åíèì. Цå çóìîâëþє ïîñòàíîâêó цілі ñòàòò³: äîñë³äèòè é óçàãàëü-
íèòè ì³æíàðîäíèé äîñâ³ä ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ 
ñï³ëüíîò. Дîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè óìîæëèâëþєòüñÿ ðîçâ’ÿçàííÿì 
òàêèõ çàâäàíü: 1. Îõàðàêòåðèçóâàòè ñóòí³ñòü þðèäè÷íî¿ êîìïàðàòèâ³ñ-
òèêè â ñôåð³ ³íôîðìàö³éíèõ â³äíîñèí â àñïåêò³ ïðàâîâîãî ðåãóëþâàííÿ 
ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò. 2. Пðîàíàë³çóâàòè ñïåöèô³êó çàõ³äíî¿ òà 
ñõ³äíî¿ ìîäåëåé äîñë³äæóâàíîãî âèäó ä³ÿëüíîñò³. 3. Вñòàíîâèòè ïðèéíÿòí³ 
äëÿ àäàïòàö³¿ äî óìîâ Óêðà¿íè êëàñòåðè ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ 
àíàë³òè÷íèõ ñï³ëüíîò. 
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Виклад основного матеріалу дослідження. Сï³â³ñíóâàííÿ é âçàє-
ìîä³ÿ äåðæàâ â óìîâàõ ãëîáàë³çàö³¿ ñâ³òîâî¿ ñï³ëüíîòè, ïîÿâà é ôóíêö³îíó-
âàííÿ ³íôîðìàö³éíîãî ïðîñòîðó, íå îáìåæåíîãî êîðäîíàìè îäí³є¿ êðà¿íè, 
ïîøèðåííÿ òðàíñíàö³îíàëüíèõ êîíòàêò³â çíà÷íîþ ì³ðîþ ³íòåíñèô³êóâàëè 
íàãàëüíó íåîáõ³äí³ñòü ó òåîðåòè÷íèõ ³ ïðèêëàäíèõ äîñë³äæåííÿõ â ãàëóç³ 
ïîð³âíÿëüíîãî ïðàâîçíàâñòâà. Яêùî ó ïîïåðåäí³ ÷àñè ïîä³áíà ä³ÿëüí³ñòü 
çàäîâîëüíÿëà çäåá³ëüøîãî íàóêîâèé ³íòåðåñ, òî òåïåð ÷èì äàë³, òèì á³ëüøå 
ïî÷èíàþòü äîì³íóâàòè ïðàêòè÷í³ ïîòðåáè. Ç îäíîãî áîêó, íåîáõ³äí³ñòü â 
àêòèâ³çàö³¿ ðîçâèòêó þðèäè÷íî¿ êîìïàðàòèâ³ñòèêè ґðóíòóєòüñÿ íà òîìó, ùî 
íå çàâæäè є ñåíñ âèãàäóâàòè ùîñü ñâîє, ÿêùî â ³íøèõ äåðæàâàõ â³äíàéøëè 
åôåêòèâí³ çàñîáè ðîçâ’ÿçàííÿ òî¿ ÷è ³íøî¿ ïðîáëåìè, îñîáëèâî, ÿêùî òàêà 
ïðîáëåìà є ³äåíòè÷íîþ. Ç ³íøîãî áîêó, çðîñòàє ðîëü ì³æäåðæàâíèõ ³íñòè-
òóö³é, íà ÿê³ ïîêëàäàєòüñÿ ì³ñ³ÿ âèð³øåííÿ íàäñêëàäíèõ çàâäàíü, ïîøóêó 
âèõîä³â ç êðèçîâèõ ñèòóàö³é, à â³äòàê - ³ â³äáîðó íàéá³ëüø ïðèéíÿòíèõ äëÿ 
óñ³õ ó÷àñíèê³â âèñíîâê³â, ùî íåìîæëèâî áåç ñèñòåìàòèçàö³¿ òà óçàãàëüíåí-
íÿ çíàíü ïðî ìíîæèíí³ñòü ìîäåëåé, â òîìó ÷èñë³ ùîäî ïðàêòèêè ïðàâîâî-
ãî ðåãóëþâàííÿ ó ð³çíèõ äåðæàâàõ. Ó òàêèé ñïîñ³á, âñå ÷àñò³øå âèíèêàє 
íåîáõ³äí³ñòü âèõîäó çà ìåæ³ êîíêðåòíèõ íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì é 
îïåðòÿ íà ïåðåäîâèé äîñâ³ä ³íøèõ êðà¿í.

 Вèçíà÷àþ÷è ïðåäìåòíå ïîëå þðèäè÷íî¿ êîìïàðàòèâ³ñòèêè, Î. Д. Тèõî-
ìèðîâ çàóâàæóє, ùî âîíî «íå îáìåæóєòüñÿ ëèøå ïðàâîâèìè ñèñòåìàìè 
àáî ïðàâîâèìè êóëüòóðàìè, ïðàâîâèìè òðàäèö³ÿìè, ÿê³ çà ñâîєþ ñóòòþ є 
ïåâíèìè ñïîñîáàìè â³äîáðàæåííÿ ïðàâîâî¿ ðåàëüíîñò³, à ïðàãíå îõîïèòè 
îñòàííþ ó âñüîìó ¿¿ îáñÿç³, õî÷à ³ ó ïåâíîìó ðàêóðñ³…» [13, ñ. 113]. Бåç-
óìîâíî, íå éäåòüñÿ ïðî ìåõàí³÷íå ïåðåíåñåííÿ ÷óæîð³äíèõ åëåìåíò³â äî 
ïåâíîãî íàö³îíàëüíîãî ³íñòèòóö³îíàëüíîãî ñåðåäîâèùà. 

Вáà÷àþ, ùî ó íàéá³ëüø óçàãàëüíåíîìó âèãëÿä³ ïðîöåäóðó ïîä³áíîãî 
ðîäó äîñë³äæåíü ìîæíà ïðåäñòàâèòè ÷åðåç òàê³ åòàïè:

– çá³ð ³íôîðìàö³¿ ÿê ó âèãëÿä³ òåîðåòè÷íèõ äîñë³äæåíü çàðóá³æíèõ 
â÷åíèõ çà â³äïîâ³äíîþ òåìàòèêîþ, òàê ³ ó âèãëÿä³ ôàêòàæó (þðèäè÷íèõ 
äîêóìåíò³â, ñòàòèñòè÷íèõ â³äîìîñòåé, äàíèõ îô³ö³éíèõ äîïîâ³äåé ³ ðåë³ç³â, 
ïîä³éíèé ðÿä òîùî);

– ñåëåêö³ÿ é ñèñòåìàòèçàö³ÿ â³ä³áðàíîãî ìàòåð³àëó;
– îö³íêà ñòóïåíþ éîãî ïðèéíÿòíîñò³ äëÿ Óêðà¿íè;
– ãåíåðóâàííÿ ³äåé;
– ï³äãîòîâêà ðåêîìåíäàö³é ùîäî àäàïòàö³¿ ì³æíàðîäíîãî äîñâ³äó äî 

â³ò÷èçíÿíèõ óìîâ òà øëÿõ³â ³ìïëåìåíòàö³¿ ïåâíèõ íîðì äî óêðà¿íñüêîãî 
çàêîíîäàâñòâà. 

Кîðåñïîíäóþ÷è çàçíà÷åíå äî ñïåöèô³êè þðèäè÷íî¿ êîìïàðàòèâ³ñòèêè 
â àñïåêò³ ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò, ìîæ-
íà âèîêðåìèòè ñàìîñò³éíèé íàïðÿì, ïîâ’ÿçàíèé ³ç ïîð³âíÿëüíèì àíàë³çîì 
íîðìîòâîð÷î¿ ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â ð³çíèõ êðà¿í ó çàçíà÷åíîìó 
àñïåêò³ íà ï³äñòàâ³ äîñë³äæåííÿ ëåãàëüíèõ ³ äîêòðèíàëüíèõ äæåðåë ³ç 
ïîäàëüøèì çàñòîñóâàííÿì ìåòîä³â îö³íþâàííÿ é ñèíòåçó íîâîãî çíàííÿ. 
Íàéá³ëüøîþ ñêëàäí³ñòþ ïðè öüîìó ìîæå âèñòóïàòè ñàìå âèçíà÷åííÿ òîãî 
«ðàö³îíàëüíîãî çåðíà», ÿêå, ñèìâîë³÷íî êàæó÷è, ìîæå ïðîðîñòè íà óêðà-
¿íñüê³é íèâ³. 
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Îêðåìèì ñåãìåíòîì íàóêîâîãî çíàííÿ âèñòóïàє âèä³ëåííÿ êîëà ïèòàíü, 
ÿê³ â ðàêóðñ³ ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò є 
íàéá³ëüø íàãàëüíèìè äëÿ Óêðà¿íè. В³äá³ð ³ ñèñòåìàòèçàö³ÿ ïîä³áíèõ ïèòàíü 
ñàìî ïî ñîá³ ìîæå ðîçãëÿäàòèñÿ ÿê îêðåìà íàóêîâà ïðîáëåìà. Íà øëÿõó ¿¿ 
ðîçâ’ÿçàííÿ ïðîïîíóþ âêëþ÷èòè äî öüîãî ïåðåë³êó òàê³:

– ÿê³ ñàìå àñïåêòè ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò ï³äëÿãàþòü ïðàâîâî-
ìó ðåãóëþâàííþ, à ùî ìîæå çàëèøèòèñÿ ïîçà óíîðìóâàííÿì;

– ÿêèé þðèäè÷íèé ñòàòóñ ìîæóòü ìàòè àíàë³òè÷í³ ñï³ëüíîòè;
– ÿêèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè ìàє ðåãóëþâàòèñÿ ¿õíÿ ä³ÿëüí³ñòü;
– ÿêèì є îïòèìàëüíå ñï³ââ³äíîøåííÿ äåðæàâíèõ ³ íåäåðæàâíèõ àíàë³-

òè÷íèõ ³íñòèòóö³é, ÷è ïîòðåáóє öå ñâîãî þðèäè÷íîãî óíîðìóâàííÿ;
–  ÿêà ìîäåëü óòâîðåííÿ é óïðàâë³ííÿ àíàë³òè÷íèìè ñï³ëüíîòàìè є íàé-

á³ëüø ïðèéíÿòíîþ äëÿ Óêðà¿íè; 
–  ÿê³ àíàë³òè÷í³ ïîñëóãè ìîæóòü íàäàâàòè ñï³ëüíîòè òàêîãî ðîäó ³ ÷èì 

öå ðåãóëþєòüñÿ ç ïîçèö³é ïðàâà; 
– ÿêèì є ïðàâîâèé ìåõàí³çì âèçíà÷åííÿ âèäàòê³â íà äåðæàâíå ô³íàíñó-

âàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò;
– íà ÿêèõ ïðàâîâèõ çàñàäàõ çä³éñíþєòüñÿ ï³äãîòîâêà, ïåðåï³äãîòîâêà, 

ï³äâèùåííÿ êâàë³ô³êàö³¿ àíàë³òèê³â;
– ÿêó þðèäè÷íó â³äïîâ³äàëüí³ñòü íåñóòü àíàë³òè÷í³ ñï³ëüíîòè çà íàâ-

ìèñíå ïåðåêðó÷åííÿ é ï³äðîáêó äàíèõ, ìàí³ïóëþâàííÿ ãðîìàäñüêîþ äóì-
êîþ, ÿêùî öå â ïîäàëüøîìó ïðèçâîäèòü äî íåãàòèâíèõ íàñë³äê³â òîùî. 

Бåçóìîâíî, íàâåäåíèé ïåðåë³ê íå є âè÷åðïíèì, ïðîòå íàòåïåð íàâ³òü ò³ 
ïèòàííÿ, ùî â íüîìó ì³ñòÿòüñÿ, àáî âçàãàë³ íå âðåãóëüîâàí³ íà ð³âí³ íîðìà-
òèâíî-ïðàâîâèõ àêò³â àáî ðîçïîðîøåí³ ïî äåñÿòêàõ äîêóìåíò³â, ÿê³ íåð³äêî 
âñòóïàþòü ó ïðîòèð³÷÷ÿ ì³æ ñîáîþ. Ó çâ’ÿçêó ç ïîäîëàííÿì ïîä³áíî¿ ñèòó-
àö³¿, íàóêîâî îáґðóíòîâàíèìè çì³íàìè ïîòð³áíî çâåðíóòèñÿ ÿê äî ñòèñëî¿ 
³ñòîð³¿ ïèòàííÿ, òàê ³ äî ñó÷àñíîãî ì³æíàðîäíîãî äîñâ³äó. 

Îñê³ëüêè â ìåæàõ îäí³є¿ ñòàòò³ íåìîæëèâî ðåïðåçåíòóâàòè ïðàêòèêó 
ä³ÿëüíîñò³ ó äàíîìó íàïðÿì³ äåñÿòê³â äåðæàâ, є ñåíñ çà äîïîìîãîþ ìåòîäó 
òèïîëîã³çàö³¿ ðîçãëÿíóòè ìîäåë³, ùî óìîâíî ìîæíà ïîçíà÷èòè ÿê çàõ³äíó 
é àç³éñüêó.

Іäåÿ çàëó÷åííÿ ³íòåëåêòóàë³â äî óïðàâë³ííÿ äåðæàâîþ ïðîñòåæóєòüñÿ ç 
àíòè÷íèõ ÷àñ³â. Тàê, äàâíüîãðåöüêèé ô³ëîñîô Пëàòîí ó ïðàö³ «Дåðæàâà», 
íàïèñàí³é ùå ó 360 ðîö³ äî íàøî¿ åðè, íàäàâàâ äàí³é ÷àñòèí³ ñóñï³ëüñòâà 
ïðîâ³äíó ðîëü â óïðàâë³íí³ ³äåàëüíîþ äåðæàâîþ. [14] Íà ïðàêòèö³ ïðî-
òÿãîì ñòîë³òü çäåá³ëüøîãî öå ðåàë³çîâóâàëîñÿ ÷åðåç çàëó÷åííÿ íàéá³ëüø 
îñâ³÷åíèõ îñ³á äî êàòåãîð³¿ ÷èíîâíèê³â, ôîðìóâàííÿ íà òàêèõ çàñàäàõ òàê 
çâàíîãî «áþðîêðàòè÷íîãî àïàðàòó» ç³ çíà÷íîþ ê³ëüê³ñòþ ðàäíèê³â, êîí-
ñóëüòàíò³â, åêñïåðò³â òîùî. 

Çà ñïîñòåðåæåííÿì ãðóïè àìåðèêàíñüêèõ äîñë³äíèê³â, ïåðø³ ñïðîáè 
çâåðíåííÿ â Єâðîï³ äî íåçàëåæíèõ åêñïåðò³â, ÿê³ íå ìàëè â³äíîøåííÿ äî 
âëàäè, äàòóþòüñÿ ХVІ – ХVІІ ñò., êîëè íåîáõ³äíî áóëî îáґðóíòóâàòè ðîç-
ïîä³ë äîõîä³â ì³æ êîðîëÿìè òà êàòîëèöüêîþ öåðêâîþ [15]. Цå äàє ï³äñòàâè 
ñòâåðäæóâàòè, ùî íà òîé ÷àñ íàéá³ëüø âèòðåáóâàíèì ñòàëî òå, ùî ñüîãîäí³ 
íàçèâàєòüñÿ åêîíîì³÷íîþ àíàë³òèêîþ é åêîíîì³÷íèì êîíñàëòèíãîì, à çíà-
÷èòü, ñàìå öåé íàïðÿì ïî÷àâ ðîçâèâàòèñÿ îäíèì ç ïåðøèõ. 
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Çàãîñòðåííÿ ïîë³òè÷íèõ â³äíîñèí ì³æ єâðîïåéñüêèìè êðà¿íàìè ó ХІХ 
ñò. ïðèçâåëî äî íåîáõ³äíîñò³ ñòâîðåííÿ ïðîòîòèï³â ñó÷àñíèõ àíàë³òè÷íèõ 
öåíòð³â, ÿê³ ðîçðîáëÿëè çàñàäè ì³æíàðîäíèõ â³äíîñèí, ïèòàííÿ â³éñüêîâî¿ 
ïîë³òèêè é îáîðîíè. Íàïðèêëàä, ó 1831 ð. â Лîíäîí³ áóâ çàñíîâàíèé Кîðî-
ë³âñüêèé ³íñòèòóò äîñë³äæåíü â ãàëóç³ îáîðîíè é áåçïåêè (Royal United 
Services Institute for Defence and Security Studies), ÿêèé çãîäîì òðàíñôîð-
ìóâàâñÿ â Кîðîë³âñüêèé îá’єäíàíèé ³íñòèòóò îáîðîííèõ äîñë³äæåíü [16]. 
Пðèíàã³äíî ñë³ä çàçíà÷èòè, ùî ñàìå çàâäÿêè â³éñüêîâèì ó ÷àñè Дðóãî¿ 
ñâ³òîâî¿ â³éíè ç’ÿâèëàñÿ é ïîøèðèëàñÿ íîì³íàö³ÿ «ìîçêîâèé öåíòð», ÿêèì 
íà ïåðøîìó åòàï³ éìåíóâàëè ê³ìíàòè, â ÿêèõ îáãîâîðþâàëèñÿ ñòðàòåã³¿ 
âåäåííÿ â³éñüêîâèõ ä³é [17]. 

Дàíèé ³ñòîðè÷íèé åêñêóðñ çðîáëåíèé ó çâ’ÿçêó ç òèì, ùî á³ëüø³ñòü óêðà-
¿íñüêèõ â÷åíèõ ïðè îïèñ³ ä³ÿëüíîñò³ çàêîðäîííèõ àíàë³òè÷íèõ öåíòð³â âèíî-
ñèòü çà äóæêè ¿õíþ ïåðåäòå÷ó ³ ïî÷èíàє ñàìå ç íîâ³òíüî¿ àìåðèêàíñüêî¿ ³ñòî-
ð³¿, â òîìó ÷èñë³ ïîâ’ÿçàíî¿ ³ç òàê çâàíèì ôåíîìåíîì Сèë³êîíîâî¿ äîëèíè. 

Íà òåïåð³øí³é ÷àñ â ì³æíàðîäí³é ïðàêòèö³ íà ïîçíà÷åííÿ àíàë³òè÷íèõ 
öåíòð³â âèêîðèñòîâóþòüñÿ òàê³ íàçâè, ÿê Think tank, Think trust («ìîçêîâ³ 
öåíòðè», «ìîçêîâ³ òðåñòè», «ôàáðèêè äóìîê») ³ êîíñòàòóєòüñÿ ¿õ ðîçìà¿òòÿ, 
ÿêå çà ìåòîäîì óçàãàëüíåííÿ ìîæíà ïðåäñòàâèòè òàêèìè ãðóïàìè: 

– ³íñòèòóòè (áþðî) äîñë³äæåíü;
– àíàë³òè÷í³ ñëóæáè â îðãàí³çàö³ÿõ;
– àíàë³òè÷í³ ôóíäàö³¿ òà ñïåö³àë³çîâàí³ ôîíäè; 
– àíàë³òè÷í³ öåíòðè;
– òàðãåòèíã-öåíòðè (â³ä àíãë. «target» - ö³ëü, òîáòî öåíòðè ç íàóêîâîãî 

îáґðóíòóâàííÿ ïîñòàíîâêè ö³ëåé òà âèðîáëåííÿ øëÿõ³â ¿õíüîãî äîñÿãíåííÿ);
– ðàäè, êîì³òåòè, îðãàí³çàö³¿ ç³ ñïåö³àë³çîâàíèõ äîñë³äæåíü;
– àñîö³àö³¿, åêñïåðòí³ ãðóïè àíàë³òèê³â òîùî.
Є óñ³ ï³äñòàâè ñòâåðäæóâàòè, ùî ñõîæîþ äëÿ âñ³õ êðà¿í ðèñîþ ñòàëî òå, 

ùî àíàë³òè÷í³ ñï³ëüíîòè çàïîâíþþòü ñîáîþ ñåðåäèííå ³íñòèòóö³îíàëüíå 
ñåðåäîâèùå, ÿêå óòâîðþєòüñÿ ì³æ çàìîâíèêàìè â îñîá³ îðãàí³â äåðæàâíî¿ 
âëàäè, á³çíåñ-ñòðóêòóð òîùî ³ êëàñè÷íèìè íàóêîâèìè / íàóêîâî-äîñë³äíè-
ìè óñòàíîâàìè é óí³âåðñèòåòàìè. Р³÷ â ò³ì, ùî àêàäåì³÷íà íàóêà é îñâ³-
òà çîð³єíòîâàí³ íà ïðèðîùåííÿ, â³äòâîðåííÿ é ðîçïîâñþäæåííÿ ñèñòåìè 
çíàíü, ¿õíþ ôóíäàìåíòàë³çàö³þ, â òîé ÷àñ, ÿê ôóíêö³¿ àíàë³òè÷íèõ ñï³ëü-
íîò âèð³çíÿþòüñÿ ÿñêðàâî âèðàæåíîþ ïðàãìàòè÷í³ñòþ, òîáòî çä³éñíåííÿì 
àíàë³òèêè ç ìåòîþ ³íôîðìàö³éíîãî çàáåçïå÷åííÿ/ ñóïðîâîäæåííÿ óïðàâ-
ë³íñüêî¿ ä³ÿëüíîñò³, êîíñàëòèíãó, åêñïåðòèçè ïðîåêò³â, àäâîêàö³¿, ïðîãíî-
çóâàííÿ çà ïåâíèìè íàïðÿìàìè ä³ÿëüíîñò³ ÿê äåðæàâíèõ óñòàíîâ, òàê ³ 
ïîë³òè÷íèõ ïàðò³é òà ðóõ³â, á³çíåñ-ñòðóêòóð òîùî. Яê çàçíà÷àє Р. Хààñ, 
ãîëîâíà ì³ñ³ÿ ìîçêîâèõ öåíòð³â ïîëÿãàє â òîìó, ùîá çàïîâíèòè ðîçðèâ ì³æ 
ñâ³òîì ³äåé òà ñâ³òîì ä³é. [18, ð. 5] 

Íàâ³òü íà ð³âí³ â³ò÷èçíÿíîãî ïðàâîâîãî ðåãóëþâàííÿ ïðîñòåæóєòüñÿ òå, 
ùî Çàêîíè Óêðà¿íè «Пðî íàóêîâó ³ íàóêîâî-òåõí³÷íó ä³ÿëüí³ñòü» [19], «Пðî 
îñâ³òó» [20], «Пðî âèùó îñâ³òó» [21] íå îõîïëþþòü çä³éñíåííÿ àíàë³òè÷íî¿ 
ä³ÿëüíîñò³ ó ïîâí³é ì³ð³. Íà ÷àñ³ ðîçðîáêà é óõâàëåííÿ Çàêîíó, ÿêèé áóâ 
áè ïðèñâÿ÷åíèé ñàìå öüîìó íàïðÿìó ³ç óðàõóâàííÿì ïåðåäîâîãî ì³æíàðîä-
íîãî äîñâ³äó. 
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Îäðàçó îãîâîðèìî, ùî â³äîêðåìëåííÿ àíàë³òè÷íèõ ñï³ëüíîò â³ä êëà-
ñè÷íèõ íàóêîâèõ ³ îñâ³òí³õ óñòàíîâ íå îçíà÷àє, ùî àíàë³òè÷í³ öåíòðè íå 
ìîæóòü ñòâîðþâàòèñÿ íà ¿õí³é áàç³, ïðîòå á³ëüø³ñòü òàêèõ óñòàíîâ ó ñâ³ò³ 
³ñíóþòü íåçàëåæíî. Îäíîþ ç âàãîìèõ ïåðåâàã â îñòàííüîìó âèïàäêó є òå, 
ùî ó òàêèé ñïîñ³á âîíè âèõîäÿòü ç âåðòèêàë³ ïðÿìîãî óïðàâë³ííÿ, à çíà-
÷èòü, ¿õí³ ³íôîðìàö³éí³ ïðîäóêòè ìàþòü á³ëüøå øàíñ³â áóòè íå çààíãàæî-
âàíèìè, ñì³ëèâèìè ó çàñòîñóâàíí³ ³ííîâàö³éíèõ ìåòîäèê ³ â ñàìèõ îö³íêàõ, 
ïðîïîíóâàòè àëüòåðíàòèâè é ïîïåðåäæàòè ïðî ã³ïîòåòè÷í³ íàñë³äêè òèõ ÷è 
³íøèõ ð³øåíü, ÿê³ ïðèéìàþòüñÿ óïðàâë³íöÿìè. 

Пðè ìíîæèííîñò³ ìîäåëåé ä³ÿëüíîñò³ àíàë³òè÷íèõ öåíòð³â âàðòî íàé-
á³ëüøó óâàãó ïðèä³ëèòè ðîçãëÿäó òàê çâàíèõ «çàõ³äíî¿» é «àç³éñüêî¿» ìîäå-
ëåé. Ц³ëêîì çðîçóì³ëî, ùî êîæíà ç äåðæàâ ìàє ñâîþ ïðàâîâó ðåàëüí³ñòü, à 
â³äòàê ³ ïî-ñâîєìó ðåãóëþє çàñàäè ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò. Рàçîì 
ç òèì, ìîæíà âèä³ëèòè äîì³íàíòè ï³äõîä³â ³ êåð³âíèõ ïðèíöèï³â.

Іñòîðè÷íî ñêëàëîñÿ òàê, ùî äåðæàâè Єâðîïè ³ П³âí³÷íî¿ Àìåðèêè 
(çîêðåìà, СШÀ ³ Кàíàäà) îáðàëè äëÿ ñåáå êëàñòåðíó ìîäåëü, çà ÿêî¿ 
óâåñü ìàñèâ àíàë³òèêè ÷³òêî ðîçïîä³ëåíèé çà ñïåö³àë³çàö³єþ, íàïðèêëàä: 
çîâí³øíÿ é âíóòð³øíÿ ïîë³òèêà, ïðàâî, áåçïåêà ³ îáîðîíà, åêîíîì³êà é 
ô³íàíñè, åêîëîã³ÿ, ìåäèöèíà, îñâ³òà òîùî. Цå äîçâîëÿє íå ò³ëüêè ïîêëà-
äàòèñÿ íà äóìêó ôàõ³âö³â íàéâèùî¿ êâàë³ô³êàö³¿ ó ñâî¿é ãàëóç³, à é äåëåãó-
âàòè ðåãóëÿòîðíó ä³ÿëüí³ñòü ïðîô³ëüíèì îðãàíàì, ðàö³îíàëüíî ï³äõîäèòè 
äî ïèòàíü äåðæàâíîãî ô³íàíñóâàííÿ é îòðèìàííÿ â³äïîâ³äíèõ âèäàòê³â 
â³ä ä³ÿëüíîñò³ «ìîçêîâèõ öåíòð³â», âíîðìîâóâàòè êîíêóðñíèé â³äá³ð íà 
îòðèìàííÿ ñóáñèä³é òà ãðàíò³â äëÿ òàêèõ óñòàíîâ, íàâ³òü çàëó÷àòè ¿õ äî 
áëàãîä³éíîñò³. Тàê, íàïðèêëàä, «Çàêîí ïðî áëàãîä³éí³ñòü», óõâàëåíèé ó 
2011 ð. ó Вåëèê³é Бðèòàí³¿, ïåðåäáà÷àє, ùî áëàãî÷èíí³ñòü ìîæå ïðîÿâ-
ëÿєòüñÿ íå ò³ëüêè ó ìàòåð³àëüí³é ôîðì³, à â³äòàê ñåðåä ö³ëåé ä³ÿëüíîñò³ 
àíàë³òè÷íèõ öåíòð³â ç-ïîì³æ ³íøèõ ìàє áóòè ïðîñâ³òíèöòâî â ³íòåðåñàõ 
ñóñï³ëüñòâà. [22] 

Ó òîé æå ÷àñ ³íòåãðàö³ÿ íàóêè ó ð³çíèõ ãàëóçÿõ, ¿¿ ³íòåðíàö³îíàë³çàö³ÿ, 
òåíäåíö³¿ ðîçâèòêó ì³æíàðîäíîãî ïðàâà çóìîâèëè â îñòàíí³ äåñÿòèð³÷÷ÿ 
àêòèâ³çàö³þ çàñòîñóâàííÿ êîëàáîðàòèâíî¿ ìîäåë³. Çäåá³ëüøîãî âîíà ïðèäàò-
íà äëÿ ä³ÿëüíîñò³ òðàíñíàö³îíàëüíèõ ³ ì³æäåðæàâíèõ àíàë³òè÷íèõ öåíòð³â 
é ґðóíòóєòüñÿ íà ïðèíöèïàõ óçãîäæåíîñò³ ³íòåðåñ³â ó÷àñíèê³â, ñï³ëüíîñò³ 
ö³ëåé, ãóìàí³ñòè÷íèõ óñòàíîâêàõ ³ ïîë³òè÷í³é íåéòðàëüíîñò³. Іëþñòðàö³єþ 
òàêî¿ ìîäåë³ ìîæå ñëóãóâàòè ä³ÿëüí³ñòü Кîíñîðö³óìó ç âèâ÷åííÿ âåðõî-
âåíñòâà ïðàâà çàäëÿ âèðîáëåííÿ óí³âåðñàëüíèõ ðåêîìåíäàö³é ç éîãî ñòà-
íîâëåííÿ ³ çì³öíåííÿ. В³í ÿâëÿє ñîáîþ ñï³ëüíîòó ïðîâ³äíèõ äîñë³äíèê³â ç 
óñüîãî ñâ³òó, ôàõ³âö³â ó ð³çíèõ ãàëóçÿõ, âêëþ÷àþ÷è ïðàâî, åêîíîì³êó, ïîë³-
òîëîã³þ, ñîö³îëîã³þ, ì³æíàðîäí³ â³äíîñèíè, àíòðîïîëîã³þ. [23] Дëÿ Óêðà¿íè 
âåëüìè àêòóàëüíèìè є âèñíîâêè Кîíñîðö³óìó ùîäî êðèòåð³¿â âèì³ðó âåðõî-
âåíñòâà ïðàâà, ïðàâîâèõ øëÿõ³â ðîçâèòêó áåçïåêè, þðèäè÷íî¿ êâàë³ô³êàö³¿ 
ä³ÿëüíîñò³ íåäåðæàâíèõ îçáðîєíèõ ñóá’єêò³â òà ³í, 

Çàçâè÷àé ïðàâîâå ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò, ñòâîðå-
íèõ çà ïðèíöèïîì êëàñòåðíî¿ àáî êîëàáîðàòèâíî¿ ìîäåë³, çä³éñíþєòüñÿ íà 
ï³äñòàâ³ ñòàòóòíèõ äîêóìåíò³â, ÿê³ óçãîäæóþòüñÿ â³äïîâ³äíèìè îðãàíàìè 
þñòèö³¿ ç ïîïåðåäíüîþ åêñïåðòèçîþ íà ïðåäìåò â³äñóòíîñò³ ïðîòèð³÷ ç ÷èí-
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íèìè íîðìàìè ïðàâà, çàô³êñîâàíèìè â çàêîíàõ ³ ïðîô³ëüíèõ ï³äçàêîííèõ 
àêòàõ îêðåìî¿ äåðæàâè ÷è â ì³æíàðîäíèõ àêòàõ. 

Îêðåìî¿ óâàãè çàñëóãîâóþòü ïðàâîâ³ àíàë³òè÷í³ öåíòðè (Legal Think 
tanks). Їõ ïîäâ³éíà ïðèðîäà ïðîÿâëÿєòüñÿ â òîìó, ùî, ç îäíîãî áîêó, âîíè 
ñòâîðþþòüñÿ ³ ôóíêö³îíóþòü íà ï³äñòàâ³ ïåâíèõ ïðàâîâèõ íîðì, âñòàíîâ-
ëåíèõ ó ò³é ÷è ³íø³é äåðæàâ³. Ç ³íøîãî áîêó, âîíè âèñòóïàþòü ðóø³éíîþ 
ñèëîþ ðîçâèòêó é óäîñêîíàëåííÿ çàêîíîäàâñòâà, âèðîáëåííÿ ðåêîìåíäàö³é 
ùîäî îïòèì³çàö³¿ ðåãóëþâàííÿ ïðè ïîÿâ³ íîâèõ òåíäåíö³é, ïðîãíîçóâàííÿ 
íàñë³äê³â óïðàâë³íñüêèõ ä³é, ïðîãðàìóâàííÿ ñòðàòåã³é. 

Щî æ äî òàê çâàíî¿ «àç³éñüêî¿ ìîäåë³» ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷-
íèõ ñï³ëüíîò, òî âîíà õàðàêòåðèçóєòüñÿ ñâîєþ åòíîíàö³îíàëüíîþ ñïåöèô³-
êîþ. Íàïðèêëàä, â Кèòà¿ àíàë³òè÷í³ ³íñòèòóö³¿ íàïðÿìó ï³äïîðÿäêîâóþòüñÿ 
ïàðò³éíèì îðãàíàì ³ ïðàöþþòü ñóòî â ìåæàõ òèõ çàâäàíü, ÿê³ ñôîðìóëüî-
âàí³ öèìè îðãàíàìè. Тèì íå ìåíø, àáñîëþòíî ÷³òêî ôîðìóëþþòüñÿ ïîñòàâ-
ëåí³ ïåðåä àíàë³òèêàìè ö³ë³. Тàê, Гîëîâà КÍР Сèíü Цçèíüïèí, âèñòóïàþ÷è 
íà ïëåíàðíîìó çàñ³äàíí³ ЦК КПК, çàçíà÷èâ, ùî ìîäåðí³çàö³ÿ «ñèñòåìè 
äåðæàâíîãî óïðàâë³ííÿ ³ óïðàâë³íñüêèõ ìîæëèâîñòåé çâîäèòüñÿ äî òîãî, 
ùîá, àäàïòóþ÷èñü äî ñó÷àñíèõ çì³í, íå ò³ëüêè ðåôîðìóâàòè ò³ ³íñòèòóòè 
³ ìåõàí³çìè, çàêîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè, ÿê³ íå â³äïîâ³äàþòü 
âèìîãàì ðîçâèòêó ïðàêòèêè, à é íåîäì³ííî çàïðîâàäæóâàòè íîâ³ ³íñòèòóòè 
³ ìåõàí³çìè, íîâ³ çàêîíè ³ íîðìàòèâíî-ïðàâîâ³ àêòè, ðîáëÿ÷è óñ³ ³íñòèòóòè 
á³ëüø íàóêîâèìè é äîñêîíàëèìè, ïåðåâîäÿ÷è óïðàâë³ííÿ ïàðò³éíèìè, äåð-
æàâíèìè é ñóñï³ëüíèìè ñïðàâàìè â ðóñëî ³íñòèòóö³îíàë³çàö³¿, ðåãëàìåíòà-
ö³¿ ³ ïðîöåñóàë³çàö³¿» [24, ññ. 129-130]

Щå îäíèì õàðàêòåðíèì ïðèêëàäîì àç³éñüêî¿ ìîäåë³ ðåãóëþâàííÿ àíà-
ë³òè÷íî¿ ä³ÿëüíîñò³ ìîæå ñëóãóâàòè ôóíêö³îíóâàííÿ â³äïîâ³äíèõ ñëóæá 
ó ñêëàä³ ÷åáîë³â (ô³íàíñîâî-ïðîìèñëîâèõ ãðóï) ó П³âäåíí³é Кîðå¿. [25] 
Ó íàø³é êðà¿í³ äîáðå â³äîìà ïðîäóêö³ÿ êîìïàí³é Samsung, LG, Hyunday 
òà äåÿêèõ ³íøèõ, ÿê³ ïî ñóò³ ÿâëÿþòü ñîáîþ ñ³ìåéí³ êîðïîðàö³¿, â ÿêèõ 
âëàäà ïåðåäàєòüñÿ ó ñïàäùèíó. Чåáîë³ õàðàêòåðèçóþòüñÿ ñâîєþ øèðîêîþ 
ïðîô³ëüí³ñòþ òà ³ííîâàö³éíî îð³єíòîâàíèì ï³äõîäîì äî åêîíîì³êè. Тîæ 
îêð³ì âèïóñêó é ïîñò³éíîãî îíîâëåííÿ ìîäåëüíîãî ðÿäó ïîáóòîâî¿ òåõí³êè, 
åëåêòðîí³êè, âîíè âêëþ÷àþòü â ñåáå âèðîáíèê³â òåêñòèëþ, áóä³âåëüí³ êîì-
ïàí³¿, ñóäíîáóäóâàííÿ, îðãàí³çàö³þ ïàðê³â â³äïî÷èíêó, ñòðàõóâàííÿ òîùî. 
Сóòòєâèé ïðîðèâ öèõ êîìïàí³é íà ñâ³òîâîìó ðèíêó, êîíêóðåíòîñïðîìîæ-
í³ñòü âèðîáëåíèõ íèìè òîâàð³â ñòàëè ìîæëèâèìè â òîìó ÷èñë³ çàâäÿêè 
åôåêòèâí³é á³çíåñ-àíàë³òèö³. Ц³ëêîì çðîçóì³ëî, ùî ä³ÿëüí³ñòü òàêèõ ñëóæá 
ðåãóëþєòüñÿ âíóòð³øíüî êîðïîðàòèâíèìè íîðìàòèâíèìè àêòàìè, ÿê³ îõî-
ïëþþòü øèðîêèé ä³àïàçîí àñïåêò³â: â³ä ï³äãîòîâêè é óìîâ â³äáîðó ïåðñî-
íàëó àíàë³òèê³â, ðåæèìó ¿õíüî¿ ä³ÿëüíîñò³ äî îö³íêè åôåêòèâíîñò³ é îïëàòè 
ïðàö³. Гîëîâíîþ ðóø³éíîþ ñèëîþ âèñòóïàє ïðèíöèï çìàãàëüíîñò³ é æîð-
ñòêî¿ êîíêóðåíö³¿, ùî ðîçïîâñþäæóєòüñÿ íå ò³ëüêè íà îêðåìèõ ïðàö³âíèê³â, 
à é ç îãëÿäó íà àíàë³òè÷íó ðîçâ³äêó ÿê åëåìåíòó ïðîìèñëîâîãî øï³îíàæó, 
ïîñò³éíå ïðîòèñòîÿííÿ ç àìåðèêàíñüêèìè, ÿïîíñüêèìè ô³ðìàìè òîùî. 

Íå çâàæàþ÷è íà âåëüìè ñïåöèô³÷í³ ðèñè àç³éñüêî¿ ìîäåë³ ïðàâîâîãî 
ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò, äëÿ Óêðà¿íè ÿê äåðæàâè, ùî 
íàö³ëåíà íà ñòð³ìêå çðîñòàííÿ ñâîє¿ âàãîìîñò³ ó ñâ³ò³, öåé äîñâ³ä є íå ìåíø 
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ö³ííèì, í³æ äîñâ³ä çàõ³äíèõ êðà¿í. Íàñàìïåðåä, ùîäî øàíîáëèâîãî ñòàâ-
ëåííÿ äî àíàë³òè÷íî¿ åë³òè; âðàõóâàííÿ âàãîìîñò³ ³íòåëåêòóàëüíèõ ðåñóð-
ñ³â äëÿ äåðæàâè ³ ñóñï³ëüñòâà; ðîçóì³ííÿ ðîë³ âèðîáëåíèõ àíàë³òè÷íèìè 
öåíòðàìè ³íôîðìàö³éíèõ ïðîäóêò³â ó ôîðìóâàíí³ íàö³îíàëüíèõ ñòðàòåã³é; 
âì³ííÿ äåðæàâíèõ ñëóæáîâö³â êâàë³ô³êîâàíî ³ìïëàíòóâàòè ðåçóëüòàòè àíà-
ë³òèêè â ïðàêòèêó óïðàâë³íñüêî¿ ä³ÿëüíîñò³; ï³äãîòîâêè ³ ñòèìóëþâàííÿ 
êàäð³â àíàë³òè÷íèõ ñëóæá; ñïîñîá³â ðåêðóòèíãó ïðîâ³äíèõ àíàë³òèê³â íà 
äåðæàâíó ñëóæáó. 

Висновки. Сòð³ìê³ çì³íè ñó÷àñíîãî ñâ³òó âåäóòü äî òîãî, ùî ñóòòє-
â³ ïåðåâàãè îòðèìóþòü ò³ äåðæàâè, ÿê³ ñïðîìîæí³ àäåêâàòíî îö³íþâàòè 
òà åôåêòèâíî âèêîðèñòîâóâàòè íàÿâí³ â íèõ ðåñóðñè, âèðîáëÿòè âëàñíèé 
³íôîðìàö³éíèé ïðîäóêò, ïðîãíîçóâàòè ðîçñòàíîâêó ñèë íà ì³æíàðîäíîìó 
ïðîñòîð³. Óñå öå íåìîæëèâî áåç îïåðòÿ íà ä³ÿëüí³ñòü àíàë³òè÷íèõ ñï³ëüíîò, 
ÿê³, ñâîєþ ÷åðãîþ, ïîòðåáóþòü ïðàâîâîãî ðåãóëþâàííÿ òàêî¿ ä³ÿëüíîñò³. 
В ðåçóëüòàò³ ïðîâåäåíîãî äîñë³äæåííÿ áóëî âñòàíîâëåíî, ùî, âèõîäÿ÷è ç 
àíàë³çó ì³æíàðîäíîãî äîñâ³äó, äëÿ Óêðà¿íè íàéá³ëüø ïðèéíÿòíîþ є êëàñ-
òåðíà ìîäåëü, õàðàêòåðíà äëÿ êðà¿í Çàõîäó. Тèì íå ìåíø, öå íå îçíà÷àє, 
ùî ñë³ä îáìåæóâàòèñÿ ëèøå òàêîþ ìîäåëëþ, àäæå ðîçìà¿òòÿ ï³äõîä³â ìàє 
÷èìàëî ïîòåíö³é äëÿ ñóòòєâîãî ïðîðèâó íàøî¿ äåðæàâè ó äîñë³äæóâàíîìó 
íàïðÿì³. 
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А н о т а ц і я
Мандзюк О. А. Міжнародний досвід правового регулювання діяльності аналітич-

них спільнот. – Сòàòòÿ.
Сòàòòÿ ì³ñòèòü óçàãàëüíåííÿ âàæëèâîãî äëÿ Óêðà¿íè äîñâ³äó ïåðåäîâèõ äåðæàâ ñâ³òó 

ó çàçíà÷åíîìó íàïðÿì³. Îõàðàêòåðèçîâàíà ñóòí³ñòü þðèäè÷íî¿ êîìïàðàòèâ³ñòèêè â ñôåð³ 
³íôîðìàö³éíèõ â³äíîñèí â àñïåêò³ ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ ñï³ëüíîò. 
Дåòàë³çîâàíî ðîçãëÿíóòî çàõ³äíó (êëàñòåðíó é êîëàáîðàòèâíó) é àç³éñüêó ìîäåë³. Вèçíà-
÷åíî ïðèéíÿòí³ äëÿ óìîâ Óêðà¿íè ï³äõîäè ³ ïðèíöèïè. Óçàãàëüíåííÿ äîñâ³äó àíàë³òè÷íèõ 
öåíòð³â, ¿õ òèïîëîã³çàö³ÿ â çàõ³äíèõ êðà¿íàõ ìàþòü áàãàòîð³÷íó òðàäèö³þ. Óêðà¿íà ïîð³âíÿíî 
íåäàâíî ïðèєäíàëàñÿ äî òèõ êðà¿í, â ÿêèõ àêòèâíî âèêîðèñòîâóþòüñÿ ðåçóëüòàòè ä³ÿëüíîñò³ 
àíàë³òèê³â. Ó çâ'ÿçêó ç öèì çðîñòàє ðîëü âèâ÷åííÿ ì³æíàðîäíîãî äîñâ³äó òà éîãî âïðîâà-
äæåííÿ ó âñ³õ ñôåðàõ óïðàâë³íñüêî¿ ä³ÿëüíîñò³. Àâòîð ñòàòò³ ñë³äóє òðàäèö³ÿì ïðàâîâèõ ïî-
ð³âíÿëüíèõ äîñë³äæåíü òà âèçíà÷àє ò³ àñïåêòè, ÿê³ ìàþòü ì³æíàðîäíèé õàðàêòåð. Вèõîäÿ÷è 
ç ³ñòîðè÷íèõ äàíèõ, â³í ââàæàє, ùî â çàõ³äíèõ êðà¿íàõ íàéá³ëüø ïîøèðåíîþ є êëàñòåðíà 
ìîäåëü ðåãóëþâàííÿ ä³ÿëüíîñò³ àíàë³òè÷íèõ öåíòð³â. Тàêà ìîäåëü ïåðåäáà÷àє âðàõóâàííÿ 
ñïåö³àë³çàö³¿ àíàë³òèêè â ð³çíèõ îáëàñòÿõ. Вîäíî÷àñ ³íòåãðàö³ÿ ð³çíèõ íàóê, íåîáõ³äí³ñòü 
âèð³øåííÿ ãëîáàëüíèõ ïðîáëåì ïðèçâîäèòü äî âèíèêíåííÿ òðàíñíàö³îíàëüíèõ òà ì³æäåð-
æàâíèõ àíàë³òè÷íèõ ñï³ëüíîò. Íàéá³ëüø ïðèéíÿòíîþ äëÿ íèõ є ìîäåëü ñï³ëüíî¿ ðîáîòè, ÿêà 
áàçóєòüñÿ íà ïðèíöèïàõ ì³æíàðîäíîãî ïðàâà, ãóìàí³çìó òà ïîë³òè÷íîãî íåéòðàë³òåòó. Àç³-
àòñüêà ìîäåëü, ÿêà òàêîæ ïðåäñòàâëåíà â ñòàòò³, õàðàêòåðèçóєòüñÿ ñóâîðîþ ñïðÿìîâàí³ñòþ, 
ïîñòàíîâêîþ êîíêðåòíèõ ö³ëåé òà àêòèâíèì âèêîðèñòàííÿì óñ³õ ³íòåëåêòóàëüíèõ ðåñóðñ³â. 
Àâòîð ñòàòò³ âèçíà÷àє ò³ ïðèíöèïè òà ï³äõîäè êîæíî¿ ìîäåë³, ÿê³ äîïîìîæóòü Óêðà¿í³ ðåà-
ë³çóâàòè ñâî¿ ñòðàòåã³¿ íà ì³æíàðîäí³é àðåí³.

Ключові слова: þðèäè÷íà êîìïàðàòèâ³ñòèêà, ïîð³âíÿëüíî-ïðàâîâå äîñë³äæåííÿ, ì³æíà-
ðîäíèé äîñâ³ä, åòàïè óçàãàëüíåííÿ ì³æíàðîäíîãî äîñâ³äó, ïðàâîâå ðåãóëþâàííÿ, ä³ÿëüí³ñòü 
àíàë³òè÷íèõ ñï³ëüíîò, àíàë³òè÷í³ öåíòðè, ôàáðèêè äóìîê, ìîçêîâèé öåíòð, ìîäåëü ïðàâîâî-
ãî ðåãóëþâàííÿ, ³ñòîð³ÿ àíàë³òèêè.
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S u m m a r y
Mandziuk O. A. International experience of legal regulation of the activities of 

analytical communities. – Article.
The article contains a variety of uses for Ukraine that view the national world at the 

indicated pressure. It is characterized by a substantial law firm related to information relations 
in the legal regulation of analytical communities. Western (cluster and collaborative) and 
Asian models are considered in detail. Determined the acceptance for Ukraine of contracts 
and principles. The generalization of the experience of analytical centers, their typologization 
in Western countries have many years of tradition. Ukraine relatively recently joined those 
countries in which the results of analysts' activity are actively used. In this regard, the role 
of studying international experience and its implementation in all areas of managerial activity 
is growing. The author of the article follows the traditions of legal comparative studies and 
identifies those aspects that are international in nature. Based on historical data, he believes 
that in Western countries the most common is the cluster model for regulating the activities 
of analytical centers. Such a model involves taking into account the specialization of analytics 
in various areas. At the same time, the integration of various sciences, the need to solve 
global problems leads to the emergence of transnational and interstate analytical communities. 
The most acceptable for them is the collaborative model, which is based on the principles of 
international law, humanism and political neutrality. The Asian model, which is also presented 
in the article, is characterized by strict directivity, setting specific goals, and the active use of 
all intellectual resources. The author of the article identifies those principles and approaches of 
each model that will help Ukraine implement its strategies in the international arena. 

Key words: legal comparative studies, comparative legal research, international experience, 
stages of generalizing international experience, legal regulation, the activities of analytical 
communities, analytical centers, thought factories, think tank, legal regulation model, history 
of analytics.
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ЩОДО ПИТАННЯ ОЗНАК ТА КЛАСИФІКАЦІЇ 
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Постановка проблеми. Íà ñüîãîäí³øí³é ÷àñ ó â³ò÷èçíÿí³é þðèäè÷-
í³é ë³òåðàòóð³ íåìàє єäèíîãî ï³äõîäó äî âèçíà÷åííÿ îçíàê òà êëàñèô³êàö³¿ 
îðãàíó äåðæàâíî¿ âëàäè. Ó çâ’ÿçêó ç öèì ³ñíóє òåîðåòè÷íà òà ïðàêòè÷íà 
íåîáõ³äí³ñòü âèçíà÷èòè îñíîâí³ îçíàêè, ÿê³ õàðàêòåðèçóþòü îðãàíè äåð-
æàâíî¿ âëàäè, ùî äîçâîëÿþòü â³äìåæóâàòè ¿õ â³ä ³íøèõ ñóá’єêò³â, ó òîìó 
÷èñë³, äåðæàâíèõ ï³äïðèєìñòâ, óñòàíîâ òà îðãàí³çàö³é, à òàêîæ ÷åðåç ç’ÿñó-
âàííÿ îñíîâíèõ êðèòåð³¿â êëàñèô³êàö³¿ îðãàí³â äåðæàâíî¿ âëàäè âèÿñíè-
òè ¿õíþ ñïåöèô³êó òà ä³àëåêòè÷íèé çâ'ÿçîê єäíîñò³ ³ ð³çíîìàí³òòÿ ï³ä ÷àñ 
çä³éñíåííÿ íèìè äåðæàâíî¿ âëàäè â ñèñòåì³ äåðæàâíîãî ìåõàí³çìó.

Гîëîâíîþ метою ö³є¿ ñòàòò³ ñïðîáóâàòè ðîçêðèòè îñíîâí³ îçíàêè, ÿê³ 
õàðàêòåðèçóþòü îðãàíè äåðæàâíî¿ âëàäè òà ç’ÿñóâàòè îñíîâí³ êðèòåð³¿â ¿õ 
êëàñèô³êàö³¿.

Виклад основного матеріалу.
Îðãàíè äåðæàâíî¿ âëàäè ìàþòü ïåâí³ âëàñòèâ³ ¿ì îçíàêè. Îðãàíè çàêî-

íîäàâ÷î¿, âèêîíàâ÷î¿ ³ ñóäîâî¿ âëàäè âèçíà÷åí³ íîðìàìè Кîíñòèòóö³¿ Óêðà-
¿íè, çàêîí³â òà ³íøèõ íîðìàòèâíèõ àêò³â, òîä³ ÿê ïðàâîâèé ñòàòóñ îðãàí³â 
äåðæàâíî¿ âëàäè, ùî íå íàëåæàòü äî çàçíà÷åíèõ ãàëóçåé âëàäè, íå çàâæäè 
÷³òêî âðåãóëüîâàíèé çàêîíîäàâñòâîì [1, ñ.22].

Яê çàóâàæóє І. Мàíüêîâñüêèé, îðãàíó äåðæàâíî¿ âëàäè âëàñòèâ³ âñ³ 
îçíàêè îðãàíó äåðæàâè [2, ñ. 6-8].

Îðãàí äåðæàâè, ÿê ñòâåðäæóє Р. Гàâðèëîâ õàðàêòåðèçóєòüñÿ òàêèìè 
êëþ÷îâèìè îçíàêàìè, ÿê îðãàí³çàö³éíà ñàìîñò³éí³ñòü, â³äîêðåìëåí³ñòü, 
ïóáë³÷íà ïðàâîñóá'єêòí³ñòü [3, c.67].

В. Рîìàíîâà ðîçãëÿäàє îðãàí äåðæàâíî¿ âëàäè ÿê îñîáëèâå äåðæàâ-
íî-ïðàâîâå ÿâèùå õàðàêòåðèçóєòüñÿ íàÿâí³ñòþ íèçêè ñïåöèô³÷íèõ îçíàê. 

Пåðøîþ òàêîþ îçíàêîþ íà äóìêó â÷åíîãî є òå, ùî îðãàíè äåðæàâíî¿ 
âëàäè ñòâîðþþòüñÿ ³ ä³þòü ò³ëüêè íà ïðàâîâ³é îñíîâ³. Пîðÿäîê ¿õ îðãàí³-
çàö³¿ ³ ôóíêö³îíóâàííÿ âèçíà÷àєòüñÿ Кîíñòèòóö³єþ, çàêîíàìè òà ³íøèìè 
íîðìàòèâíî-ïðàâîâèìè àêòàìè. Îðãàíè äåðæàâè, ùî ôîðìóþòüñÿ ³ ä³þòü 
äîâ³ëüíî, ìàþòü íåêîíñòèòóö³éíèé õàðàêòåð, à îòæå, ¿õ ³ñíóâàííÿ íåçàêîí-
íî [4, ñ.97].

Пðè öüîìó ÿê ñëóøíî ï³äêðåñëþє Î. Тàëàëàåâ, «æîäåí äåðæàâíèé îðãàí 
íå ìîæå ìàòè ïðàâ, ÿê³ ðàçîì ç òèì íå áóëè á ïðàâàìè ñàìî¿ äåðæàâè. 
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Ç ³íøîãî áîêó, äåðæàâà ìîæå ³ñíóâàòè ³ ä³ÿòè ò³ëüêè ÷åðåç ñâî¿ îðãàíè» 
[5, ñ.16].

Дðóãîþ îçíàêîþ îðãàíó äåðæàâíî¿ âëàäè íà ïîãëÿä В. Рîìàíîâî¿ є òå, 
ùî äåðæàâà íàä³ëÿє êîæåí ñâ³é îðãàí ñïåö³àëüíî¿ êîìïåòåíö³¿. Кîìïåòåí-
ö³ÿ îçíà÷àє, ùî îðãàí ìàє âñòàíîâëåíèìè â çàêîííîìó ïîðÿäêó ïðàâîìî÷-
íîñò³ ùîäî çä³éñíåííÿ äåðæàâíî-âëàäíèõ ôóíêö³é â ïåâí³é ñôåð³ äåðæàâíî¿ 
ä³ÿëüíîñò³. І òðåòüîþ òàêîþ îçíàêîþ îðãàíó äåðæàâíî¿ âëàäè çà ñëîâàìè 
àâòîðà є òå, ùî îðãàí äåðæàâè íàä³ëåíèé ïðàâîì âèäàííÿ þðèäè÷íèõ àêò³â 
ïðàâîçàñòîñóâàííÿ, ùî ì³ñòÿòü îáîâ'ÿçêîâ³ çàãàëüí³ òà ³íäèâ³äóàëüí³ ïðà-
âîâ³ ïðèïèñè. 

Пðè öüîìó ñåðåä ³íøèõ îçíàê îðãàí³â äåðæàâíî¿ âëàäè В. Рîìàíîâà 
ââàæàє, ùî ìîæíà íàçâàòè íàÿâí³ñòü ïóáë³÷íîâëàñíèõ ïîâíîâàæåíü; ³ñíó-
âàííÿ âëàñíî¿ îðãàí³çàö³éíî¿ ñòðóêòóðè; ìàéíîâó â³äîêðåìëåí³ñòü; ô³íàíñó-
âàííÿ ä³ÿëüíîñò³ çà ðàõóíîê êîøò³â äåðæàâíî¿ ñêàðáíèö³ [4, ñ.97 ].

В ñâîþ ÷åðãó М. Бàãëàé òàêîæ âèä³ëÿє òðè îçíàêè ÿê³ íà éîãî äóìêó 
ïðèòàìàíí³ îðãàíó äåðæàâíî¿ âëàäè:

1) êîæåí îðãàí äåðæàâíî¿ âëàäè ñòâîðþєòüñÿ â³äïîâ³äíî äî âñòàíîâëå-
íîãî êîíñòèòóö³єþ, çàêîíàìè ÷è ³íøèìè ïðàâîâèìè àêòàìè ïîðÿäêîì, ùî 
âèêëþ÷àє ìîæëèâ³ñòü äîâ³ëüíîãî íàãðîìàäæåííÿ îðãàí³â äåðæàâíî¿ âëàäè;

2) îðãàí äåðæàâíî¿ âëàäè íàä³ëåíèé âëàäíèìè ïîâíîâàæåííÿìè, òîáòî 
éîãî ð³øåííÿ íîñÿòü îáîâ'ÿçêîâèé äëÿ âñ³õ õàðàêòåð ³ ïðè íåîáõ³äíîñò³ 
ï³äêð³ïëþþòüñÿ ïðèìóñîâîþ ñèëîþ äåðæàâè;

3) ä³ÿëüí³ñòü îðãàí³â äåðæàâíî¿ âëàäè çä³éñíþєòüñÿ â ôîðìàõ ³ ìåòîäà-
ìè, âñòàíîâëåíèìè ïðàâîâèìè àêòàìè [6, ñ.333].

Сåðåä âèñëîâëåíî¿ ó íàóêîâ³é þðèäè÷í³é ë³òåðàòóð³ òî÷îê çîðó ç öüîãî 
ïèòàííÿ çàñëóãîâóє íà óâàãó òàêîæ äóìêà Е. Мåðêóëîâà. Тàê, ç ïîçèö³é 
äîñë³äíèêà, «íàéâàæëèâ³øèìè õàðàêòåðèñòèêàìè îðãàíó äåðæàâíî¿ âëàäè 
ñë³ä âèçíàòè òå, ùî â³í є â³äíîñíî â³äîêðåìëåíèì ³ ñàìîñò³éíèì åëåìåíòîì 
äåðæàâíîãî àïàðàòó, óñòàíîâà ÿêîãî ïîâ'ÿçàíå ç áåçïîñåðåäíüîþ îðãàí³çà-
ö³éíî-þðèäè÷íî¿ òðàíñôîðìàö³єþ ³ ïðàêòè÷íîþ ðåàë³çàö³єþ ïåâíî¿ ôóíêö³¿ 
äåðæàâíî¿ âëàäè (çä³éñíåííÿì âèçíà÷åíîãî îáñÿãó âëàäíèõ ïîâíîâàæåíü 
ïðè ðåàë³çàö³¿ ÿêî¿-íåáóäü ôóíêö³¿) » [7, ñ.9]. Íàòîì³ñòü À. Пåòðîâ ââàæàє, 
ùî ñèñòåìà îðãàí³â - öå «ôîðìóâàííÿ, îðãàí³çàö³ÿ òà ä³ÿëüí³ñòü (âêëþ÷àþ-
÷è âçàєìîä³þ) îðãàí³â äåðæàâíî¿ âëàäè» [8, ñ.134]. Íà äóìêó Б. Еë³ñååâà, 
ï³ä ñèñòåìîþ îðãàí³â äåðæàâíî¿ âëàäè â Рîñ³éñüê³é Фåäåðàö³¿ ñë³ä ðîçóì³òè 
«ïîєäíàííÿ òðüîõ ã³ëîê âëàäè, ñòðóêòóðíî ³ îðãàí³çàö³éíî ðîçä³ëåíèõ (ïî 
âèêîíóâàíèõ ôóíêö³é ³ çàéìàíèì ð³âíÿìè), ðàçîì ç òèì ïîâ'ÿçàíèõ ³íòåãðó-
þ÷èì ³íñòèòóòîì ãëàâè äåðæàâè, ïðàâîâèìè íîðìàìè ³ ðåàë³çóþòü ôóíêö³¿ 
äåðæàâè » [9, ñ.14].

Яê ñëóøíî çàóâàæóє В. Вàñèëåíêî, ó ñôåð³ ì³æíàðîäíèõ â³äíîñèí ä³¿ 
îðãàí³â äåðæàâè þðèäè÷íî ðîçö³íþþòüñÿ ÿê ä³¿ ñàìî¿ äåðæàâè. Чåðåç ä³¿ 
îðãàí³â äåðæàâè ïðîÿâëÿєòüñÿ éîãî ñóâåðåííà âîëÿ, âèðàçíèêîì ÿêî¿ є 
êîæåí îðãàí ³ ¿õ ñóêóïí³ñòü. Бåç ñèñòåìè îðãàí³â äåðæàâà íå çìîãëà á ðåà-
ë³çóâàòè ñóâåðåí³òåò, ÿêèé â ñâîþ ÷åðãó îáóìîâëþє єäí³ñòü ö³є¿ ñèñòåìè, 
ÿêà óîñîáëþâàëà ³ ïðåäñòàâëÿє äåðæàâó [10, ñ. 98].

Пîãîäæóєìîñü ç В. Кðàâ÷åíêî, ùî âèçíà÷àëüíîþ îçíàêîþ îðãàíó äåð-
æàâíî¿ âëàäè є íàÿâí³ñòü ó íüîãî äåðæàâíî-âëàäíèõ ïîâíîâàæåíü, ùî 
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â³äîêðåìëþє éîãî â³ä ³íøèõ äåðæàâíèõ óñòàíîâ, ÿê³ òàêîæ óòâîðþþòü-
ñÿ äåðæàâîþ äëÿ çä³éñíåííÿ çàâäàíü ³ ôóíêö³é äåðæàâè, àëå íà â³äì³íó 
â³ä îðãàí³â äåðæàâíî¿ âëàäè íå íàä³ëÿþòüñÿ âëàäíèìè ïîâíîâàæåííÿìè, 
íàïðèêëàä, äåðæàâí³ çàêëàäè îñâ³òè [11, ñ.157].

Л. Íàëèâàéêî â³äçíà÷àє, ùî íàÿâí³ñòü äåðæàâíî-âëàäíèõ ïîâíîâàæåíü 
є íàéá³ëüø âàæëèâîþ îçíàêîþ äåðæàâíîãî îðãàíó. Цÿ îçíàêà ïðèòàìàííà 
ëèøå îðãàíàì äåðæàâè òà äîçâîëÿє â³äîêðåìëþâàòè ¿õ, ç îäíîãî áîêó, â³ä 
³íøèõ äåðæàâíèõ îðãàí³çàö³é, ÿê³ є åëåìåíòàìè ìåõàí³çìó äåðæàâè, òà â³ä 
íåäåðæàâíèõ îðãàí³çàö³é – ç ³íøîãî [12, ñ. 482]. 

Рîçãëÿäàþ÷è â³äì³íí³ñòü äåðæàâíèõ îðãàí³â â³ä ³íøèõ ñóá’єêò³â, 
Í. Íèæíèê çàçíà÷àє, ùî äåðæàâí³ îðãàíè ó ñâî¿é ñóêóïíîñò³ óòâîðþþòü 
äåðæàâíèé àïàðàò, ÿêèé є ñêëàäîâîþ ÷àñòèíîþ ìåõàí³çìó äåðæàâè, äî 
ÿêîãî òàêîæ âõîäÿòü äåðæàâí³ óñòàíîâè, äåðæàâí³ îðãàí³çàö³¿ òà äåðæàâí³ 
ï³äïðèєìñòâà. Îñòàíí³, íà â³äì³íó â³ä äåðæàâíîãî îðãàíó íå ìàþòü äåð-
æàâíî-âëàäíèõ ïîâíîâàæåíü; íå âèñòóïàþòü â³ä ³ìåí³ äåðæàâè; âèñòóïàþòü 
÷àñòèíîþ ìåõàí³çìó, à íå àïàðàòó äåðæàâè; ìàþòü ïåâí³ ïðàâà ³ îáîâ’ÿçêè 
ùîäî ñòâîðåííÿ ìàòåð³àëüíèõ ³ äóõîâíèõ áëàã, à íå êîìïåòåíö³þ ùîäî ðåà-
ë³çàö³¿ ôóíêö³é äåðæàâè [13, ñ.28].

В. Хðîïàíþê îðãàíè äåðæàâè êëàñèô³êóє «ïî ïîðÿäêó ¿õ ñòâîðåííÿ ³ 
õàðàêòåðîì âèêîíóâàíèõ íèìè çàâäàíü» [14, ñ.139]. 

М. Бàãëàé âèîêðåìëþє òðè ãðóïè äåðæàâíèõ îðãàí³â: îðãàíè äåðæàâíî¿ 
âëàäè, äåðæàâí³ îðãàíè òà îðãàíè äåðæàâíî¿ âëàäè ç³ ñïåö³àëüíèì ñòàòó-
ñîì. Íà äóìêó â÷åíîãî, «îðãàíè äåðæàâíî¿ âëàäè ñêëàäàþòüñÿ ç âèáîðíèõ 
äåïóòàò³â ÷è ïðèçíà÷óâàíèõ äåðæàâíèõ ñëóæáîâö³â, íàä³ëåíèõ ïåâíèìè 
âëàäíèìè ïîâíîâàæåííÿìè. Àëå îðãàí âëàäè ìîæå áóòè ³ â îñîá³ îäí³є¿ 
ëþäèíè. Тàêèìè є íà äóìêó â÷åíîãî Пðåçèäåíò, Гåíåðàëüíèé ïðîêóðîð, 
Óïîâíîâàæåíèé ç ïðàâ ëþäèíè. Пðè öüîìó àâòîð àêöåíòóє, ùî ö³ ïîñàäîâ³ 
îñîáè ä³þòü â ñèëó êîíñòèòóö³é àáî çàêîí³â ³ íåñóòü â³äïîâ³äàëüí³ñòü ò³ëü-
êè ïåðåä òèìè, õòî ¿õ îáðàâ àáî ïðèçíà÷èâ » [6, ñ. 332].

Ó çâ’ÿçêó ç ÷èì М. Бàãëàé êëàñèô³êóє äåðæàâí³ îðãàíè: «çà ð³âíåì ñâîє¿ 
ä³ÿëüíîñò³», «ïî ïîðÿäêó ôîðìóâàííÿ», «ïî ³єðàðõ³¿ ï³äïîðÿäêóâàííÿ», «ïî 
ã³ëêàõ âëàäè», «ïî óí³âåðñàëüíîñò³ ñâîє¿ êîìïåòåíö³¿», «çà ñïîñîáîì ïðè-
éíÿòòÿ ð³øåííÿ» [15, ñ.380-384].

Вèä³ëèìî îñíîâí³ êðèòåð³¿ êëàñèô³êàö³¿ îðãàí³â äåðæàâè, ùî âèêîðèñòî-
âóþòüñÿ ó ñâ³òîâ³é ïðàêòèö³. Пî-ïåðøå, îðãàíè äåðæàâè êëàñèô³êóþòüñÿ ïî 
òåðèòîð³¿, íà ÿêó ïîøèðþþòüñÿ ïîâíîâàæåííÿ àáî òåðèòîð³àëüíèé ìàñø-
òàá êîìïåòåíö³¿. Дåðæàâè ç óí³òàðíèì óñòðîєì ç òî÷êè çîðó îðãàí³çàö³¿ 
ïóáë³÷íî¿ âëàäè, ìîæíà ðîçä³ëèòè íà: öåíòðàë³çîâàí³, â³äíîñíî äåöåíòðàë³-
çîâàí³ ³ äåöåíòðàë³çîâàí³ [16, ñ.663].

Тàê, íà ïåðåêîíàííÿ В. Пåðåâàëîâà çà îñîáëèâîñòÿìè ä³ÿëüíîñò³ òà 
ïîðÿäêó ïðèéíÿòòÿ ð³øåíü îðãàíè äåðæàâè ïîä³ëÿþòüñÿ íà êîëåã³àëüí³ ³ 
îäíîîñ³áí³ [17, ñ.84].

 À. Мàëüêî ñòâåðäæóє, ùî â³äïîâ³äíî äî ïîðÿäêó çä³éñíåííÿ êîìïåòåí-
ö³¿ îðãàíè äåðæàâè êëàñèô³êóþòüñÿ íà êîëåã³àëüí³ ³ єäèíîíà÷àëüí³ [18, 
ñ.66]. Íàòîì³ñòü В. Пåðåâàëîâ êîíêðåòèçóє ï³äñòàâè ðîçïîä³ëó äåðæàâíèõ 
îðãàí³â íà êîëåã³àëüí³ ³ єäèíîíà÷àëüí³ ³ âèñëîâëþє òâåðäæåííÿ, ùî ñàìå 
âèõîäÿ÷è ç ñïîñîáó ïðèéíÿòòÿ ð³øåíü äåðæàâí³ îðãàíè ïîä³ëÿþòüñÿ íà 
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êîëåã³àëüí³ ³ єäèíîíà÷àëüí³. Ó êîëåã³àëüíèõ îðãàíàõ (ïðåäñòàâíèöüê³ îðãà-
íè) ð³øåííÿ ïðèéìàþòüñÿ çà ïîãîäæåííÿì ³ ãîëîñóâàííÿì, â єäèíîíà÷àëü-
íèõ îðãàíàõ (ïðåçèäåíò, âèêîíàâ÷³, äåÿê³ ñóäîâ³ îðãàíè) ð³øåííÿ ïðèéìàє 
îäíîîñ³áíî îäíà ïîñàäîâó îñîáó [17, ñ.84].

Тàê, íà äóìêó À. Мàëüêî çà ôîðìîþ ðåàë³çàö³¿ äåðæàâíî¿ ä³ÿëüíîñò³ 
îðãàíè äåðæàâè êëàñèô³êóþòüñÿ íà ïðåäñòàâíèöüê³, âèêîíàâ÷î-ðîçïîðÿä÷³, 
ñóäîâ³, ïðîêóðîðñüê³ òà ³íø³ êîíòðîëüíî-íàãëÿäîâ³ îðãàíè; ... ç ïðàâîâèõ 
ôîðì ä³ÿëüíîñò³ - íà ïðàâîòâîð÷³, ïðàâîçàñòîñîâí³ òà ïðàâîîõîðîíí³. Тàêèì 
÷èíîì, ³ñíóþòü ð³çí³ ï³äñòàâè êëàñèô³êàö³¿ äåðæàâíèõ îðãàí³â [18, ñ.66].

Ç ñâîãî áîêó Î. Чåïóíîâ âèä³ëÿє â³ñ³ì îñíîâíèõ êðèòåð³¿ êëàñèô³êàö³¿ 
îðãàí³â äåðæàâè, ùî âèêîðèñòîâóþòüñÿ ó ñâ³òîâ³é ïðàêòèö³. Дî ïåðøî¿ ãðó-
ïè â³äíîñÿòüñÿ îðãàíè äåðæàâè, ùî êëàñèô³êóþòüñÿ ïî òåðèòîð³¿, íà ÿêó 
ïîøèðþþòüñÿ ïîâíîâàæåííÿ àáî òåðèòîð³àëüíèé ìàñøòàá êîìïåòåíö³¿. Дî 
äðóãî¿ ãðóïè â³äíîñÿòüñÿ îðãàíè äåðæàâíî¿ âëàäè, ùî êëàñèô³êóþòüñÿ â 
çàëåæíîñò³ â³ä ñï³âï³äïîðÿäêîâàíîñò³ îðãàí³â ì³æ ñîáîþ. Сåðåä íèõ ðîçð³ç-
íÿþòü âèù³ ³ íèæ÷åñòîÿù³. Îñîáëèâî öå ñòîñóєòüñÿ îðãàí³â âèêîíàâ÷î¿ ³ 
ñóäîâî¿ âëàäè. Вîíè ìîæóòü ìàòè ð³çíó ï³äïîðÿäêîâàí³ñòü Дî òðåòüî¿ ãðóïè 
Î. Чåïóíîâ â³äíîñèòü äåðæàâí³ îðãàíè, ùî êëàñèô³êóþòüñÿ ùîäî ïîðÿä-
êó óòâîðåííÿ îðãàí³â íà ò³ ÿê³ óòâîðåí³ (âèùèì îðãàíîì â ðàìêàõ éîãî 
êîìïåòåíö³¿) ³ ò³ ÿê³ îáèðàþòüñÿ (àáî íàñåëåííÿì, àáî ïðåäñòàâíèöüêèì 
îðãàíîì). Дî ÷åòâåðòî¿ ãðóïè çà òâåðäæåííÿì àâòîðà â³äíîñÿòüñÿ ò³, ùî 
êëàñèô³êóþòüñÿ çà õàðàêòåðîì ³ çì³ñòîì êîìïåòåíö³¿, ÿêà âåäå äî ïîä³ëó íà 
îðãàíè çàãàëüíî¿, ãàëóçåâî¿ òà ì³æãàëóçåâî¿ (ôóíêö³îíàëüíî¿) êîìïåòåíö³¿. 
Пðèíàëåæí³ñòü äî ï'ÿòî¿ çàëåæàòü â³ä ïîðÿäêó âèð³øåííÿ ïèòàíü êîìïå-
òåíö³¿, ÿêà є ï³äñòàâîþ äëÿ âèä³ëåííÿ îðãàí³â, ÿê³ ìîæíà êëàñèô³êóâàòè íà 
îðãàíè êîëåã³àëüíîãî òà îäíîîñ³áíîãî óïðàâë³ííÿ. Шîñòà ãðóïà âèõîäèòü 
ç ôóíêö³îíàëüíîãî ïðèçíà÷åííÿ (õàðàêòåðó âèêîíóâàíèõ çàâäàíü) îðãàíè 
äåðæàâè ìîæóòü áóòè ïîä³ëåí³ íà çàêîíîäàâ÷³ (ïàðëàìåíò), âèêîíàâ÷î-ðîç-
ïîðÿä÷³ (óðÿä, ì³í³ñòåðñòâà), ñóäîâ³ (ñóäè) ³ êîíòðîëüí³ (ïðîêóðàòóðà, ³òä.) 
õî÷à ïîä³áíà êëàñèô³êàö³ÿ ÿê çàóâàæóє â÷åíèé, ïðîâîäèòüñÿ, âèõîäÿ÷è íå 
ñò³ëüêè ç ôóíêö³îíàëüíîãî ïðèçíà÷åííÿ îðãàí³â äåðæàâè, à ç ïðèíöèïó 
ïîä³ëó âëàäè. Дî ñüîìî¿ ãðóïè íàëåæàòü îðãàíè äåðæàâè ÿê³ ìîæíà êëàñè-
ô³êóâàòè çà òåðì³íàìè ïîâíîâàæåíü, òîáòî íà ïîñò³éí³, ÿê³ ñòâîðþþòüñÿ 
áåç îáìåæåííÿ òåðì³íó ä³¿ òà òèì÷àñîâ³, ÿê³ ñòâîðþþòüñÿ íà ïåâíèé òåðì³í, 
öå ïîâ'ÿçàíî ç âèð³øåííÿì íàãàëüíèõ çàâäàíü, âèêëèêàíèõ ïåâíèìè òèì÷à-
ñîâèìè îáñòàâèíàìè (íàïðèêëàä, ó çâ'ÿçêó ç ââåäåííÿì íàäçâè÷àéíîãî ÷è 
âîєííîãî ñòàíó). І äî âîñüìî¿, çà äæåðåëîì ô³íàíñóâàííÿ ³íîä³ ðîçð³çíÿþòü 
áþäæåòí³ îðãàíè ³ ò³ ÿê³ åêîíîì³÷íî ñàìîñò³éí³ (çà ðàõóíîê â³äðàõóâàíü â³ä 
êåðîâàíèõ îá'єêò³â), ïðè öüîìó íà ïåðåêîíàííÿ àâòîðà, îðãàíè äåðæàâíîãî 
óïðàâë³ííÿ (â øèðîêîìó ñåíñ³), ÿê³ ïîâ'ÿçàí³ ç âëàäîþ, ïîâèíí³ áóòè ò³ëüêè 
áþäæåòíèìè, õî÷à ³ çáåð³ãàòè ïåâíó ñòèìóëþþ÷ó çàëåæí³ñòü, îáóìîâëåíó 
ÿê³ñòþ óïðàâë³ííÿ [19, ñ.152-154].

Дîñë³äæóþ÷è îçíàêè êëàñèô³êàö³¿ îðãàí³â äåðæàâíî¿ âëàäè М. Тàòåíîâ 
òàêîæ çâåðòàє óâàãó íà òå, ùî ó äåðæàâàõ-ôåäåðàö³ÿõ îðãàíè äåðæàâè 
êëàñèô³êóþòüñÿ íà ôåäåðàëüí³ (öåíòðàëüí³), îðãàíè ñóá'єêò³â Фåäåðàö³¿, 
à òàêîæ îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Рàçîì ç òèì àâòîð âêàçóє íà 
òå, ùî є é ³íø³ ï³äñòàâè êëàñèô³êàö³¿ äåðæàâíèõ îðãàí³â. Тàê, çà ñïîñîáîì 
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óòâîðåííÿ äåðæàâí³ îðãàíè ä³ëÿòüñÿ íà ïåðâèíí³ ³ ïîõ³äí³. Пåðâèíí³ îðãà-
íè äåðæàâè íå ôîðìóþòüñÿ ³íøèìè äåðæàâíèìè îðãàíàìè ³ îòðèìóþòü 
âëàäó àáî â ïîðÿäêó ñïàäêóâàííÿ çà ñïàäêîâî¿ ìîíàðõ³¿, àáî ïðè ðåñïóáë³ö³ 
óòâîðþþòüñÿ øëÿõîì âñåíàðîäíèõ âèáîð³â (ïðåäñòàâíèöüê³ îðãàíè, ïðåçè-
äåíò â á³ëüøîñò³ êðà¿í). Пîõ³äí³ îðãàíè ôîðìóþòüñÿ ïåðâèííèìè îðãàíàìè 
³ ¿ì ï³äêîíòðîëüí³. Дî íèõ â³äíîñÿòüñÿ âèêîíàâ÷³, ñóäîâ³ òà ³íø³ îðãàíè. 
Тàêîæ äîñë³äíèê äîâîäèòü, ùî çà õàðàêòåðîì êîìïåòåíö³¿ îðãàíè äåðæàâè 
áóâàþòü çàãàëüíî¿ òà ñïåö³àëüíî¿ êîìïåòåíö³¿. Пðè öüîìó îðãàíè çàãàëüíî¿ 
êîìïåòåíö³¿ ïîêëèêàí³ âèð³øóâàòè øèðîêå êîëî ïèòàíü, íàïðèêëàä, óðÿä, 
çä³éñíþє âñ³ ôóíêö³¿ äåðæàâè. В ñâîþ ÷åðãó îðãàíè ñïåö³àëüíî¿ êîìïå-
òåíö³¿ çàéìàþòüñÿ âèêîíàííÿì îäí³є¿ ôóíêö³¿ äåðæàâè àáî îäíèì âèäîì 
ä³ÿëüíîñò³ (ì³í³ñòåðñòâî çàêîðäîííèõ ñïðàâ, îñâ³òè ³ íàóêè). Íà äóìêó 
М. Тàòåíîâà, çàëåæíî â³ä òåðèòîð³àëüíîãî ð³âíÿ ôóíêö³îíóâàííÿ îðãàí³â 
äåðæàâíî¿ âëàäè ïîä³ëÿþòüñÿ íà âèù³ ³ ì³ñöåâ³. Вèù³ äåðæàâí³ îðãàíè 
(ïàðëàìåíò, ïðåçèäåíò, óðÿä, âåðõîâíèé ñóä) ñòîÿòü íà ÷îë³ äåðæàâíîãî 
ìåõàí³çìó, ðîçòàøîâàí³ âîíè â îñíîâíîìó â ñòîëèö³ äåðæàâè ³ ¿õ âëàä-
íèé âïëèâ ïîøèðþєòüñÿ íà òåðèòîð³þ âñ³є¿ äåðæàâè. Вëàäí³ ïîâíîâàæåííÿ 
âèùèõ îðãàí³â ñóá'єêò³â ôåäåðàö³¿ ïîøèðþþòüñÿ íà òåðèòîð³þ â³äïîâ³äíèõ 
ñóá'єêò³â ôåäåðàö³¿. М³ñöåâ³ äåðæàâí³ îðãàíè çä³éñíþþòü ñâî¿ ôóíêö³¿ â 
àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèõ îäèíèöÿõ (ðàéîíàõ, ïîâ³òàõ, ãðàôñòâàõ, 
êîìóíàõ, ïðîâ³íö³ÿõ ³ ò.ä.). Рîëü ì³ñöåâèõ äåðæàâíèõ îðãàí³â çà ñëîâàìè 
М. Тàòåíîâà, íà ïåðøèé ïîãëÿä ìîæå çäàòèñÿ ìåíø çíà÷óùîþ, í³æ âèùèõ 
îðãàí³â äåðæàâíî¿ âëàäè, îäíàê íàñïðàâä³ ñàìå ç íàñåëåííÿì áåçïîñåðåäíüî 
ïðàöþþòü ì³ñöåâ³ äåðæàâí³ îðãàíè òà îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ ³ 
îáñÿã ¿õ ðîáîòè á³ëüø çíà÷íèé. Кð³ì òîãî àâòîð ââàæàє, ùî ïî òåðì³íàõ ä³¿ 
îðãàí³â äåðæàâíî¿ âëàäè êëàñèô³êóþòüñÿ íà ïîñò³éí³ ³ òèì÷àñîâ³. Пîñò³éí³ 
äåðæàâí³ îðãàíè ä³þòü áåç îáìåæåííÿ ÷àñó. Тèì÷àñîâ³ ñòâîðþþòüñÿ íà 
ïåâíèé ïåð³îä ÷àñó äëÿ äîñÿãíåííÿ ïåâíèõ ö³ëåé àáî òèì÷àñîâî äî ôîðìó-
âàííÿ ïîñò³éíèõ îðãàí³â âëàäè [20, ñ.265].

Íà îñíîâ³ ïðîâåäåíîãî äîñë³äæåííÿ ïðèõîäèìî äî âèñíîâêó, ùî îðãàí 
äåðæàâíî¿ âëàäè ìàє ðÿä ñïåöèô³÷íèõ îçíàê ÿê³ âèîêðåìëþþòü éîãî â³ä 
³íøèõ ñóá’єêò³â, ó òîìó ÷èñë³, äåðæàâíèõ ï³äïðèєìñòâ, óñòàíîâ òà îðãàí³-
çàö³é. Дî íàéãîëîâí³øî¿ òàêî¿ îçíàêè â³äíîñèòüñÿ íàëåæí³ñòü ïîâíîâàæåíü 
çä³éñíþâàòè äåðæàâíî-âëàäí³ ôóíêö³é â ïåâí³é ñôåð³ äåðæàâíî¿ ä³ÿëüíîñò³ 
â ðåçóëüòàò³ ÷îãî ³ ïðîÿâëÿєòüñÿ éîãî ñóâåðåííà âîëÿ, ÿêà ó ñóêóïíîñò³ ç 
³íøèìè îðãàíàìè äåðæàâíî¿ âëàäè є âò³ëåííÿì ñóâåðåí³òåòó äåðæàâè.

Íå çâàæàþ÷è íà ð³çíîìàí³òíó êëàñèô³êàö³þ îðãàí³â äåðæàâíî¿ âëàäè âñ³ 
âîíè âèêîíóþòü âàæëèâó ðîëü â ñèñòåì³ äåðæàâíîãî ìåõàí³çìó òà ñòàíîâ-
ëÿòü êàðêàñíó êîíñòðóêö³þ, ÿêà ïðè ñâî¿é ð³çíîìàí³òí³é ñïåöèô³ö³ ìàє ä³à-
ëåêòè÷íèé çâ'ÿçîê єäíîñò³, ùî â ñóêóïíîñò³ ³ є ò³єþ äåðæàâíî-óòâîðþþ÷îþ 
ñêëàäîâîþ ç äîïîìîãîþ ÿêî¿ äåðæàâà ôóíêö³îíóє. 
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А н о т а ц і я
Равлюк А. Г. Щодо питання ознак та класифікації органів державної влади. – 

Сòàòòÿ.
Íà ñüîãîäí³øí³é ÷àñ ó â³ò÷èçíÿí³é þðèäè÷í³é ë³òåðàòóð³ íåìàє єäèíîãî ï³äõîäó äî âè-

çíà÷åííÿ îçíàê òà êëàñèô³êàö³¿ îðãàíó äåðæàâíî¿ âëàäè. Рÿä àâòîð³â ââàæàþòü, ùî äî 
îñíîâíèõ, êëþ÷îâèõ îçíàê, ùî õàðàêòåðèçóþòü îðãàí äåðæàâíî¿ âëàäè ìîæíà â³äíåñòè òå, 
ùî ïðàâîâó îñíîâó éîãî ñòâîðåííÿ òà ôóíêö³îíóâàííÿ ïåðåäáà÷åíî íîðìàòèâíî-ïðàâîâèìè 
àêòàìè. Пðîòå íå äîñèòü ÷³òêî â³äîáðàæàþòü ñïåöèô³÷í³ îçíàêè îðãàíó äåðæàâíî¿ âëàäè ÿê³ 
³ âèîêðåìëþþòü éîãî â³ä ³íøèõ ñóá’єêò³â, ó òîìó ÷èñë³, äåðæàâíèõ ï³äïðèєìñòâ, óñòàíîâ òà 
îðãàí³çàö³é Мåòà ö³є¿ ñòàòò³ ïîëÿãàє â òîìó, ùîá ðîçêðèòè îñíîâí³ îçíàêè, ÿê³ õàðàêòåðèçó-
þòü îðãàíè äåðæàâíî¿ âëàäè òà ç’ÿñóâàòè îñíîâí³ êðèòåð³¿â ¿õ êëàñèô³êàö³¿. Ó çâ’ÿçêó ç öèì 
ó ñòàòò³ ïðîàíàë³çîâàíî ð³çí³ òåîðåòè÷í³ ïîãëÿäè â êîíòåêñò³ âàæëèâîñò³ äàíîãî ïèòàííÿ 
äëÿ êîíñòèòóö³éíî-ïðàâîâîãî ðåãóëþâàííÿ çä³éñíåííÿ äåðæàâíî¿ âëàäè òà âèÿâëåíî îçíàêè 
îðãàíó äåðæàâíî¿ âëàäè, ùî â³äìåæîâóþòü éîãî â³ä ³íøèõ äåðæàâíèõ óñòàíîâ òà îðãàí³çà-
ö³é. Чåðåç ç’ÿñóâàííÿ îñíîâíèõ êðèòåð³¿â êëàñèô³êàö³¿ îðãàí³â äåðæàâíî¿ âëàäè âèÿñíåíî 
¿õíþ ñïåöèô³êó òà ä³àëåêòè÷íèé çâ'ÿçîê єäíîñò³ ³ ð³çíîìàí³òòÿ ï³ä ÷àñ çä³éñíåííÿ íèìè äåð-
æàâíî¿ âëàäè â ñèñòåì³ äåðæàâíîãî ìåõàí³çìó. Дîñë³äæåíî îñíîâí³ îçíàêè, ÿê³ õàðàêòåðè-
çóþòü îðãàíè äåðæàâíî¿ âëàäè, ùî â ñâîþ ÷åðãó äîçâîëèëî âèÿâèòè ðÿä ñïåöèô³÷íèõ îçíàê 
ÿê³ âèîêðåìëþþòü éîãî â³ä ³íøèõ ñóá’єêò³â, ó òîìó ÷èñë³, äåðæàâíèõ ï³äïðèєìñòâ, óñòàíîâ 
òà îðãàí³çàö³é. Дî íàéãîëîâí³øî¿ òàêî¿ îçíàêè â³äíîñèòüñÿ íàëåæí³ñòü ïîâíîâàæåíü çä³éñ-
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íþâàòè äåðæàâíî-âëàäí³ ôóíêö³é â ïåâí³é ñôåð³ äåðæàâíî¿ ä³ÿëüíîñò³ â ðåçóëüòàò³ ÷îãî ³ 
ïðîÿâëÿєòüñÿ éîãî ñóâåðåííà âîëÿ, ÿêà ó ñóêóïíîñò³ ç ³íøèìè îðãàíàìè äåðæàâíî¿ âëàäè є 
âò³ëåííÿì ñóâåðåí³òåòó äåðæàâè. Пðîàíàë³çóâàâøè ð³çí³ òåîðåòè÷í³ ïîãëÿäè ç’ÿñîâàíî, ùî 
íå çâàæàþ÷è íà ð³çíîìàí³òíó êëàñèô³êàö³þ îðãàí³â äåðæàâíî¿ âëàäè âñ³ âîíè âèêîíóþòü 
âàæëèâó ðîëü â ñèñòåì³ äåðæàâíîãî ìåõàí³çìó òà ñòàíîâëÿòü êàðêàñíó êîíñòðóêö³þ, ÿêà 
ïðè ñâî¿é ð³çíîìàí³òí³é ñïåöèô³ö³ ìàє ä³àëåêòè÷íèé çâ'ÿçîê єäíîñò³, ùî â ñóêóïíîñò³ ³ є 
ò³єþ äåðæàâíî-óòâîðþþ÷îþ ñêëàäîâîþ ç äîïîìîãîþ ÿêî¿ äåðæàâà ôóíêö³îíóє. 

Ключові слова: îðãàí äåðæàâíî¿ âëàäè, îçíàêè, êðèòåð³¿ êëàñèô³êàö³¿ îðãàí³â äåðæàâíî¿ 
âëàäè. 

S u m m a r y
Ravliuk A. H. On the issue of signs and classification of public authorities. – Article.
At present, there is no single approach in the domestic legal literature to defining the 

characteristics and classification of a public authority. A number of authors believe that the 
basic, key features that characterize a public authority include the fact that the legal basis for 
its creation and operation is provided for by legal acts. However, the specific features of a public 
authority that differentiate it from other entities, including state-owned enterprises, institutions 
and organizations, are not sufficiently clearly displayed. to clarify the main criteria for their 
classification. In this connection, the article analyzes various theoretical views in the context of 
the importance of this issue for the constitutional and legal regulation of the exercise of state 
power and identifies signs of a state authority that differentiate it from other state institutions 
and organizations. By clarifying the basic criteria for the classification of public authorities, 
their specificity and dialectical relation of unity and diversity in the exercise of state power 
in the system of state mechanism have been clarified. The basic features that characterize 
public authorities have been investigated, which in turn has revealed a number of specific 
features that set it apart from other entities, including state-owned enterprises, institutions 
and organizations. The most important of these features is the attribution of powers to perform 
state-governmental functions in a certain sphere of state activity, which results in his sovereign 
will, which, in conjunction with other state authorities, is the embodiment of state sovereignty. 
Analyzing different theoretical views, it is found that despite the diverse classification of public 
authorities, they all play an important role in the system of state mechanism and make a frame 
structure, which in its diverse specificity has a dialectical connection of unity, which in the 
aggregate is the state - forming component by which the state functions.

Key words: public authority, features, criteria for classification of public authorities.
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Постановка проблеми. Цèôðîâà åïîõà, â ÿêó ñòð³ìêî óâ³éøëî ëþä-
ñòâî, ñóòòєâî çì³íþє òðàäèö³éí³ ï³äõîäè äî ðîçóì³ííÿ ñïîæèâ÷èõ â³äíî-
ñèí. Íèí³ ðåàë³çàö³ÿ òîâàð³â òà ïîñëóã çà äîïîìîãîþ ìåðåæ³ «Іíòåðíåò» 
(å-êîìåðö³ÿ) íàáèðàє âñå á³ëüøî¿ ïîïóëÿðíîñò³, ùî îáóìîâëåíî, íàñàìïå-
ðåä, íèçüêîþ ö³íîþ òîâàð³â òà ïîñëóã, à òàêîæ çðó÷í³ñòþ ¿õ îòðèìàííÿ. 
Пðîãíîçóєòüñÿ, ùî äî ê³íöÿ 2019 ð. çàãàëüíîñâ³òîâèé ïîêàçíèê ïðîäàæ³â 
³íòåðíåò-ìàãàçèí³â ìîæå äîñÿãòè ïîçíà÷êè â 2 òðèëí. äîë., ùî є á³ëüøèì 
ó ïîð³âíÿíí³ ç 2017 ð. íà 6%. Рîçâèòîê IT-òåõíîëîã³é ïðèçâ³â äî òîãî, ùî 
ñïîæèâàííÿ âñòóïèëî â åðó îíëàéí-ïîêóïîê, îòæå, ³ çàõèñò ïðàâ ñïîæèâà-
÷³â òàêîæ çàçíàє ó çâ’ÿçêó ç öèì çì³í. Вèíèêàþòü ïèòàííÿ: íàñê³ëüêè öå 
áåçïå÷íî? Яê³ ãàðàíò³¿ ìàє ñïîæèâà÷ ùîäî ðåàëüíîñò³ íàäàííÿ ïîñëóã òà 
îòðèìàííÿ çàìîâëåíèõ òîâàð³â?

В îñòàíí³ äåñÿòèë³òòÿ Кèòàé äåìîíñòðóє çíà÷í³ ïîêàçíèêè åêîíîì³÷-
íîãî çðîñòàííÿ, ùî äîçâîëèëî éîìó ïîñ³ñòè äðóãå ì³ñöå ó ñâ³ò³ çà ð³âíåì 
ðîçâèòêó åêîíîì³êè. Л³äåðîì åëåêòðîííî¿ êîìåðö³¿ є Кèòàé (ìàéæå 50% 
â³ä çàãàëüíîñâ³òîâîãî ïîêàçíèêà). Çà äàíèìè Àñîö³àö³¿ «Óêðà¿íñüêî-êèòàé-
ñüêîãî Сï³âðîá³òíèöòâà», îáñÿã åëåêòðîííî¿ êîìåðö³¿ â Кèòà¿, çã³äíî ç ïðè-
éíÿòîþ â êðà¿í³ ãàëóçåâîþ ïðîãðàìîþ ðîçâèòêó íà 2016–2020 ðð., ìàє 
çðîñòè äî 5,8 òðëí. äîë. Тàêîæ ó ö³é êðà¿í³ ðîçì³ùóєòüñÿ ìàéæå ïîëîâèíà 
íàéá³ëüøèõ ³íòåðíåò-êîìïàí³é ñâ³òó – 9 (ó 2013 ð. ¿õ áóëå ëèøå 2), à â 
СШÀ – 11 [2]. Сòð³ìêèé ðîçâèòîê öèôðîâî¿ åêîíîì³êè â³ä³ãðàє ñóòòєâó 
ðîëü ó çðîñòàíí³ íàö³îíàëüíî¿ åêîíîì³êè êðà¿íè, ðîçâèòêó ï³äïðèєìíèöüêî¿ 
òà ³ííîâàö³éíî¿ ä³ÿëüíîñò³, çðîñòàííÿ ð³âíÿ æèòòÿ, áîðîòüá³ ç á³äí³ñòþ.

В Óêðà¿í³ öåé ðèíîê òàêîæ ñòð³ìêî ðîçâèâàєòüñÿ ³ çà îñòàíí³é ð³ê çá³ëü-
øèâñÿ íà 30%, ùî є äðóãèì ïîêàçíèêîì â Єâðîï³ çà øâèäê³ñòþ çðîñòàííÿ. 
Ç îãëÿäó íà âèïåðåäæàëüíèé ðîçâèòîê öüîãî âèäó òîðã³âë³ â Кèòà¿, ÿêèé 
â á³ëüø³é ì³ð³ ñòèêàєòüñÿ ç çàõèñòîì ïðàâ ñïîæèâà÷³â â öèôðîâó åïîõó, 
í³æ Óêðà¿íà, êîðèñíèì є âèâ÷åííÿ äîñâ³äó ö³є¿ êðà¿íè ùîäî çàõèñòó ïðàâ 
ñïîæèâà÷³â â íîâèõ óìîâàõ. 

Аналіз останніх досліджень та публікацій. Пðîáëåìó çàõèñòó 
ïðàâ ñïîæèâà÷³â â óìîâàõ öèôðîâî¿ åêîíîì³êè äîñë³äæóþòü ïðåäñòàâíèêè 
íå ëèøå åêîíîì³÷íî¿ íàóêè, àëå é ïðàâíèêè, ñåðåä ÿêèõ Þ. Î. Дåì³í-
ñüêà, Í. Іëü÷åíêî, Í. Кîðîáöîâà, Г. Îñåòèíñüêî¿ М. Пåëåõ, К. Сâ³íöîâà, 
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Р. Хàíèê-Пîñïîë³òàê, М. Хîìåíêî, Т. Й. Шîï³íñüê³ òà ³í. Сë³ä çàçíà÷èòè, 
ùî íàéá³ëüøó óâàãó äîñë³äíèêè ïðèä³ëÿþòü єâðîïåéñüêîìó òà àìåðèêàí-
ñüêîìó äîñâ³äó çàõèñòó ïðàâ ñïîæèâà÷³â, îìèíàþ÷è óâàãîþ äîñâ³ä êðà¿íè ç 
âèïåðåäæàþ÷èì ðîçâèòêîì åëåêòðîííî¿ êîìåðö³¿.

Метою статті є ðîçãëÿä îñîáëèâîñòåé ïðàâîâîãî çàõèñòó ïðàâ ñïîæè-
âà÷³â ó Кèòà¿ â³äïîâ³äíî ó êîíòåêñò³ ðîçâèòêó öèôðîâî¿ åêîíîì³êè çàãàëîì 
òà ö³є¿ êðà¿íè çîêðåìà. 

Мåòîäîëîã³÷íó îñíîâó äîñë³äæåííÿ ñêëàäàþòü ïîð³âíÿëüíî-ïðàâîâèé, 
ôîðìàëüíî-þðèäè÷íèé, ñòðóêòóðíî-ôóíêö³îíàëüíèé, ñòàòèñòè÷íèé ìåòîäè. 

Виклад основного матеріалу. Íåîáõ³äíî çàçíà÷èòè, ùî çàõèñò ïðàâ 
ñïîæèâà÷³â ó öèôðîâó åïîõó є, íàéìåíø ðîçâèíåíîþ ñôåðîþ çàêîíîäàâ-
ñòâà, ÿê íà íàö³îíàëüíîìó, òàê ³ ì³æíàðîäíîìó ð³âíÿõ. Тàê, çâè÷àéí³ ðåæè-
ìè çàõèñòó ñïîæèâà÷³â íå ïîâíîþ ì³ðîþ â³äïîâ³äàþòü êîíêðåòíèì ìåòîäàì 
ðåàë³çàö³¿ åëåêòðîííî¿ êîìåðö³¿, ÿê³ ïîñò³éíî ðîçâèâàþòüñÿ, íàïðèêëàä, 
ðåêëàì³ ó ñîö³àëüíèõ ìåðåæàõ. Щîäî ì³æíàðîäíîãî-ïðàâîâèõ àêò³â ó ö³é 
ñôåð³, òî âîíè ìàþòü, çäåá³ëüøîãî, ðåêîìåíäàö³éíèé õàðàêòåð òà çà çì³ñ-
òîì є çàãàëüíèìè. Ó ðàìêàõ Кîíôåðåíö³¿ ÎÎÍ ç òîðã³âë³ òà ðîçâèòêó ó 
1985 ð. áóëè ðîçðîáëåí³ «Кåð³âí³ ïðèíöèïè äëÿ çàõèñòó ³íòåðåñ³â ñïî-
æèâà÷³â», ÿê³ є «ö³ííèì ïåðåë³êîì ïðèíöèï³â äëÿ âèçíà÷åííÿ îñíîâíèõ 
õàðàêòåðèñòèê íàö³îíàëüíèõ çàêîíîäàâñòâ ùîäî çàõèñòó ïðàâ ñïîæèâà÷³â, 
ïðàâîçàñòîñîâíèõ óñòàíîâ, ñèñòåì â³äøêîäóâàííÿ çáèòê³â ³ äëÿ íàäàííÿ 
äîïîìîãè äåðæàâàì-÷ëåíàì, çàö³êàâëåíèì ó ðîçðîáö³ òà çàñòîñóâàíí³ íàö³-
îíàëüíèõ òà ðåã³îíàëüíèõ íîðìàòèâíèõ àêò³â, ùî â³äïîâ³äàþòü ¿õ âëàñíèì 
åêîíîì³÷íèì, ñîö³àëüíèì ³ åêîíîì³÷íèì óìîâàì, à òàêîæ ñïðèÿþòü ì³æíà-
ðîäíîìó ñï³âðîá³òíèöòâó ó ãàëóç³ çàõèñòó ïðàâ ñïîæèâà÷³â» [4].

Çàçíà÷àєòüñÿ, ùî îñòàíí³ìè ðîêàìè ðåæèì çàõèñòó ïðàâ ñïîæèâà÷³â ó 
Кèòà¿ ðîçâèâàєòüñÿ ïàðàëåëüíî ç éîãî åêîíîì³÷íèì ðîçâèòêîì. Íèí³øí³é 
ïåð³îä õàðàêòåðèçóєòüñÿ ÿê «ïîì³ðíèé ïðîãðåñ», ÿêèé â³äîáðàæàє ñòðóêòóð-
í³ çì³íè, ùî íèí³ â³äáóâàþòüñÿ ó êðà¿í³. Дâà îñíîâíèõ ñòîâïè åêîíîì³÷íîãî 
ðîçâèòêó – ³íâåñòèö³¿ òà åêñïîðò, ÿê³ êîëèñü ñïðèÿëè âåëè÷åçíîìó çðîñòàííþ 
Кèòàþ, á³ëüø íå є íàñò³ëüêè ñòàá³ëüíèìè òà ñò³éêèìè, òîìó ñïîæèâ÷³ âèòðàòè 
ñêëàäàþòü ïèòîìó âàãó ó ВВП, ùî є á³ëüø çäîðîâîþ ³ ñò³éêîþ ìîäåëëþ. Çàêî-
íîäàâö³ ðîçðîáëÿþòü çàêîíè ³ íîðìàòèâí³ àêòè, ùî ìàþòü ñòàòè îñíîâîþ ö³є¿ 
íîâî¿ ìîäåë³ ðîçâèòêó, ùî, ó ñâîþ ÷åðãó, ïîñèëèëî çàõèñò ñïîæèâà÷³â» [5].

Îñíîâíèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè, ñïðÿìîâàíèìè íà âðåãóëþ-
âàííÿ çàõèñòó ïðàâ ñïîæèâà÷³â ó Кèòà¿, є çàêîíè «Пðî çàõèñò ïðàâ ñïîæè-
âà÷³â» (ó ðåäàêö³¿ 2013 ð.), «Пðî ÿê³ñòü ïðîäóêö³¿», «Пðî áåçïå÷í³ñòü õàð÷î-
âèõ ïðîäóêò³â», «Пðî ÿê³ñòü òà áåçïåêó ñ³ëüñüêîãîñïîäàðñüêî¿ ïðîäóêö³¿», 
«Пðî åëåêòðîííó êîìåðö³þ», «Пðî ê³áåðáåçïåêó» òà ³í.

Рîçãëÿíåìî îñíîâí³ ïîëîæåííÿ äåÿêèõ ç öèõ çàêîí³â.
Çàêîí «Пðî çàõèñò ïðàâ ñïîæèâà÷³â» ó ðåäàêö³¿ 2013 ð. [3] є áàçèñîì 

óñüîãî ðåæèìó çàõèñòó ïðàâ ñïîæèâà÷³â ó ö³é êðà¿í³. Пåðøà éîãî ðåäàêö³ÿ 
áóëà ïðèéíÿòà ó 1993 ð., ³ ïðîòÿãîì òðèâàëîãî ÷àñó â³í íå îíîâëþâàâñÿ, 
ùî â³äïîâ³äàëî åêîíîì³÷íîìó êóðñó íà ðîçâèòîê êðà¿íè áóäü-ÿêèì øëÿõîì, 
îð³єíòîâàíî¿ íà çàëó÷åííÿ ³íâåñòèö³é òà åêñïîðò. 

Чåðåç äâàäöÿòü ðîê³â ï³ñëÿ éîãî ïðèéíÿòòÿ ó 2013 ð., â³í áóâ ïåðåãëÿíó-
òèé, ³ íîâà ðåäàêö³ÿ íàáóëà ÷èííîñò³ ó 2014 ð. Сèñòåìó çàõèñòó ïðàâ ñïî-
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æèâà÷³â çì³öíåíî ³ ïðèâåäåíî ó â³äïîâ³äí³ñòü äî ðàí³øå ïðèéíÿòèõ çàêîí³â, 
çîêðåìà äî çàêîí ï»Пî áåçïåêó õàð÷îâèõ ïðîäóêò³â». 

Çàêîí «Пðî çàõèñò ïðàâ ñïîæèâà÷³â» îõîïëþє øèðîêå êîëî â³äíîñèí 
³ ðåãóëþє ä³ÿëüí³ñòü óñ³õ á³çíåñ-îïåðàòîð³â, âêëþ÷àþ÷è âèðîáíèê³â, ðîç-
äð³áíèõ ïðîäàâö³â òà ïîñòà÷àëüíèê³â ïîñëóã. Óïåðøå ô³íàíñîâ³ ïðîäóêòè ³ 
ïîñëóãè, ùî íàäàþòüñÿ ñïîæèâà÷àì, òàêîæ ï³äïàäàþòü ï³ä ä³þ öüîãî çàêî-
íó. В³í çàáîðîíÿє á³çíåñ-îïåðàòîðàì íàâ’ÿçóâàòè íåñïðàâåäëèâ³ é íåîá-
ґðóíòîâàí³ óìîâè òîðã³âë³, âêëþ÷àþ÷è ïðèìóñîâèé ïðîäàæ. П³äïðèєìñòâà 
òàêîæ çîáîâ’ÿçàí³ ï³êëóâàòèñÿ ïðî áåçïåêó ñïîæèâà÷³â, îñê³ëüêè òåïåð 
çàêîí ñòîñóєòüñÿ ðåñòîðàí³â, áàíê³â ³ ïîðò³â, à òàêîæ ãîòåë³â, òîðãîâèõ 
öåíòð³â, àåðîïîðò³â, ñòàíö³é ãðîìàäñüêîãî òðàíñïîðòó ³ ê³íîòåàòð³â. Щî 
ñòîñóєòüñÿ äåôåêòíèõ ïðîäóêò³â àáî ïîñëóã, òî â íîâîìó çàêîí³ âèêëàäåíî 
êîíêðåòí³ çàõîäè, ÿê³ ïîâèíí³ çä³éñíþâàòè ä³ëîâ³ îïåðàòîðè, âêëþ÷àþ÷è 
ïðèïèíåííÿ ïðîäàæ³â, ïóáë³êàö³þ ïîïåðåäæåíü, â³äãóê òîâàð³â, çíèùåííÿ 
òîâàð³â ³ ïðèïèíåííÿ âèðîáíèöòâà àáî ïîñëóã. Вàæëèâîþ ãàðàíò³єþ çàõè-
ñòó ñïîæèâà÷³â є òåðì³í, ïðîòÿãîì ÿêîãî ñïîæèâà÷ ìîæå ïðåä’ÿâèòè ïðå-
òåíç³¿ ùîäî ÿêîñò³ ïðîäóêòó àáî ïîñëóãè – ø³ñòü ì³ñÿö³â ï³ñëÿ ïîêóïêè. Íà 
á³çíåñ-îïåðàòîð³â òàêîæ ïîêëàäåíî îáîâ’ÿçîê äîâåñòè â³äñóòí³ñòü íåäîë³ê³â 
ïðè ïðîäàæ³ òîâàð³â òðèâàëîãî êîðèñòóâàííÿ, òàêèõ ÿê òðàíñïîðòí³ çàñî-
áè, êîìï’þòåðè, ïîáóòîâ³ åëåêòðîïðèëàäè òîùî. Вàæëèâîþ íîâåëîþ çàêî-
íó є ïîñèëåííÿ çàõèñòó ïðàâ ñïîæèâà÷³â íå ëèøå ïðè çä³éñíåíí³ ïîêóïîê, 
íàäàíí³ ïîñëóã ó òðàäèö³éíèé ñïîñ³á, àëå é ïðè îíëàéí-ïîêóïêàõ.

Çàêîí КÍР «Пðî åëåêòðîííó êîìåðö³þ» áóâ ïðèéíÿòèé ó ñ³÷í³ 2018 ð. 
³ íàáóâ ÷èííîñò³ íà ïî÷àòêó 2019 ð. Йîãî îñíîâíà ìåòà - ïðîòèä³ÿ íååòè÷-
íèì ïðàêòèêàì ïðîäàæ³â â Іíòåðíåò³. Çîêðåìà, íà îïåðàòîð³â åëåêòðîííî¿ 
òîðã³âë³ ïîêëàäåíî îáîâ’ÿçîê çàõèùàòè ïðàâà, ³íòåðåñè ³ îñîáèñòó ³íôîð-
ìàö³þ ñïîæèâà÷³â, à òàêîæ çàõèùàòè ïðàâà ¿õ ³íòåëåêòóàëüíî¿ âëàñíîñò³ 
òà áåçïåêó ó ê³áåðïðîñòîð³. Çàãàëîì ðåãóëþâàííÿ åëåêòðîííî¿ êîìåðö³¿ íà 
ãëîáàëüíîìó òà ðåã³îíàëüíîìó ð³âíÿõ, ó çàêîíîäàâñòâàõ ðîçâèíåíèõ êðà¿í 
çîñåðåäæåíî íà íàñòóïíèõ íàïðÿìàõ: 1) åëåêòðîíí³ òðàíçàêö³¿, çîêðåìà, 
åëåêòðîíí³ ïëàòåæ³ òà åëåêòðîíí³ ï³äïèñè; 2) çàõèñò äàíèõ; 3) ê³áåðáåç-
ïåêà; 4) çàõèñò ñïîæèâà÷³â; 5) ñïðîùåííÿ ïðîöåäóð òîðã³âë³. Тîìó íîâèé 
çàêîí Кèòàþ «Пðî åëåêòðîííó êîìåðö³þ» òàêîæ âèîêðåìëþє ö³ ìàã³ñòðàëü-
í³ íàïðÿìêè. 

Дî îñîáëèâîñòåé öüîãî çàêîíîäàâ÷îãî àêòó ñë³ä â³äíåñòè âèìîãó ïðî òå, 
ùî îí-ëàéíîâ³ ï³äïðèєìñòâà ïîâèíí³ ðåєñòðóâàòè ñâ³é á³çíåñ ³ êóïóâàòè óñ³ 
íåîáõ³äí³ ë³öåíç³¿, ùî ðåãóëþþòü êîíêðåòí³ âèäè ä³ÿëüíîñò³, òàê³, íàïðè-
êëàä, ÿê ïðîäàæ ë³êàðñüêèõ çàñîá³â. Îêðåì³ ïîëîæåííÿ çàêîíó îõîïëþ-
þòü: åëåêòðîíí³ êîíòðàêòè ³ åëåêòðîíí³ ïëàòåæ³; ãàðàíò³¿ äëÿ òðàíçàêö³é 
åëåêòðîííî¿ òîðã³âë³; çàõèñò äàíèõ ³ ñïðèÿííÿ çàõèñòó ïðàâ ñïîæèâà÷³â, 
äîáðîñîâ³ñíó êîíêóðåíö³ÿ ³ ìåõàí³çìè âèð³øåííÿ ñïîð³â; òðàíñêîðäîííó 
òîðã³âëÿ; ïèòàííÿ ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ [1]. 

Íà îïåðàòîð³â åëåêòðîííî¿ òîðã³âë³ òàêîæ ïîêëàäåíî îáîâ’ÿçîê âèêîíó-
âàòè ñâî¿ ïîäàòêîâ³ çîáîâ’ÿçàííÿ ³ âèñòàâëÿòè ïîäàòêîâó íàêëàäíó. Çàêî-
íîäàâñòâî òàêîæ ï³äñèëþє çàõèñò ³íòåëåêòóàëüíî¿ âëàñíîñò³, çîêðåìà ïîñè-
ëþþ÷è ñàíêö³¿ ùîäî ïðîäàæó êîíòðàôàêòíèõ òîâàð³â. Тàê, øòðàôí³ ñàíêö³¿, 
ÿê³ ìîæóòü áóòè ïîêëàäåí³ íà îïåðàòîð³â çà ñåðéîçí³ ïðàâîïîðóøåííÿ, 



69Станкова І. М. Захист прав споживачів у цифрову епоху: досвід Китаю

ñêëàäàþòü 2 ìëí. þàí³â, ùî ñòàíîâèòü ìàéæå 300 òèñ. äîë. Îïåðàòîðàì 
ïëàòôîðìè òàêîæ çàáîðîíÿєòüñÿ íàêëàäàòè íåîáґðóíòîâàí³ îáìåæåííÿ, 
óìîâè àáî çáîðè íà ïðîäàâö³â. Кð³ì òîãî, ö³ îïåðàòîðè ïîâèíí³ âåñòè îáë³ê 
òðàíçàêö³é, à òàêîæ ³íôîðìàö³þ ïðî íàäàí³ ïðîäóêòè òà ïîñëóãè, ïðîòÿãîì 
ÿê ì³í³ìóì òðüîõ ðîê³â. Íîâèé çàêîí òàêîæ ñïðèÿє çàõèñòó ñïîæèâà÷³â 
òà êîíêóðåíö³¿, âèìàãàþ÷è â³ä îïåðàòîðà åëåêòðîííî¿ òîðã³âë³ ðîçêðèâàòè 
òî÷íó ³íôîðìàö³þ ïðî òîâàð/ïîñëóãó ³ óíèêàòè øàõðàéñòâà ÷è ââåäåííÿ â 
îìàíó. Пëàòôîðìè åëåêòðîííî¿ êîìåðö³¿ òàêîæ ïîâèíí³ ñòâîðèòè ñèñòåìó 
ïóáë³êàö³¿ êîìåíòàð³â ñïîæèâà÷³â ³ ââåñòè ³íø³ çàõîäè äëÿ çàáåçïå÷åííÿ 
òî÷íî¿ ³íôîðìàö³¿. 

Çàêîí Кèòàþ «Пðî ê³áåðáåçïåêó» íàáóâ ÷èííîñò³ ó 2017 ð. ³ ñòîñóâàâñÿ 
çàõèñòó îñîáèñòèõ äàíèõ, êîíô³äåíö³éíîñò³. 

Íåçâàæàþ÷è íà ïðèéíÿòòÿ íîâèõ çàêîí³â òà âíåñåííÿ çì³í äî âæå ä³þ-
÷èõ ³ çðîñòàþ÷ó îá³çíàí³ñòü ñïîæèâà÷³â ùîäî ñâî¿õ ïðàâ, ê³ëüê³ñòü ñêàðã äî 
êèòàéñüêèõ îðãàí³çàö³é ³ç çàõèñòó ïðàâ ñïîæèâà÷³â ó 2018 ð. çá³ëüøèëàñÿ 
íà 11,2 % ïîð³âíÿíî ³ç 2017 ð. Пðè öüîìó íàéá³ëüøà äèíàì³êà ïîðóøåíü 
ñïîñòåð³ãàєòüñÿ ïðè çä³éñíåíí³ îíëàéí-ïîêóïêîê ìîá³ëüíèõ òåëåôîí³â, 
ïîáóòîâî¿ òåõí³êè ³ òîâàðè äëÿ â³äïî÷èíêó òîùî, ³ öåé ïîêàçíèê âèð³ç ìàé-
æå íà 80 % ó 2018 ð. ó ïîð³âíÿíí³ ³ç 2017 ð. 

Висновки. Пðîâåäåíèé àíàë³ç îñíîâíèõ çàêîí³â, ïðèéíÿòèõ ó Кèòà¿ 
îñòàíí³ìè ðîêàìè äëÿ óðåãóëþâàííÿ ñôåðè çàõèñòó ïðàâ ñïîæèâà÷³â, 
íàäàє ìîæëèâ³ñòü ñôîðìóëþâàòè íàñòóïí³ óçàãàëüíåííÿ ç öüîãî ïèòàííÿ.

1. Çàêîíîäàâñòâî ïî çàõèñòó ïðàâ ñïîæèâà÷³â ó Кèòà¿ ðîçâèâàєòüñÿ 
ðàçîì ³ç ðîçâèòêîì êðà¿íè. Пåðøèé íîðìàòèâíî-ïðàâîâèé àêò ó ö³é ñôåð³ – 
ñïåö³àëüíèé çàêîí «Пðî çàõèñò ïðàâ ñïîæèâà÷³â», áóâ ïðèéíÿòèé ó 1993 ð. 
Пðîòÿãîì òðèâàëîãî ïåð³îäó â³í íå îíîâëþâàâñÿ, ùî â³äïîâ³äàëî êóðñó ðîç-
âèòêó êðà¿íè. Ç³ çì³íîþ ïð³îðèòåò³â Кèòàé çîñåðåäèâ óâàãó íà ïîñèëåíí³ 
çàõèñòó ïðàâ ñïîæèâà÷³â. Пðîòÿãîì ê³ëüêîõ ðîê³â ïðèéíÿòî áàçîâ³ çàêîíè 
«Пðî çàõèñò ïðàâ ñïîæèâà÷³â» (ðåäàêö³ÿ 2013 ð.), «Пðî ÿê³ñòü ïðîäóêö³¿», 
«Пðî áåçïå÷í³ñòü õàð÷îâèõ ïðîäóêò³â», «Пðî ÿê³ñòü òà áåçïåêó ñ³ëüñüêî-
ãîñïîäàðñüêî¿ ïðîäóêö³¿», «Пðî åëåêòðîííó êîìåðö³þ», «Пðî ê³áåðáåçïåêó» 
òà ³í., ÿê³ â³äïîâ³äàþòü ðåàë³ÿì öèôðîâî¿ åïîõè.

2. Ó êèòàéñüêîìó çàêîíîäàâñòâ³ ùîäî çàõèñòó ïðàâ ñïîæèâà÷³â ³ñíóþòü 
ïðîãàëèíè. Çîêðåìà, ç òî÷êè çîðó ñèñòåìíîñò³, îñê³ëüêè íîðìàòèâí³ àêòè ó 
ö³é ñôåð³ ðîçð³çíåí³, òàêîæ є ïðîáëåìè ¿õ ïðîöåñóàëüíî¿ ðåàë³çàö³¿, ç ïðè-
òÿãíåííÿ äî â³äïîâ³äàëüíîñò³ ó ðàç³ ðîçêðèòòÿ ³íôîðìàö³¿ ïðî ñïîæèâà÷à 
àáî ïîðóøåííÿ ïðàâ íà íåäîòîðêàíí³ñòü ïðèâàòíîãî æèòòÿ. Îñíîâíèìè 
ïðîáëåìàìè çàõèñòó ïðàâ ñïîæèâà÷³â ó Кèòà¿ є: íåäîáðîñîâ³ñíà ðåêëàìà; 
ï³äðîáëåí³ ³ íåÿê³ñí³ òîâàðè; áåçïåêà ïëàòåæ³â; ðîçêðèòòÿ îñîáèñòî¿ ³íôîð-
ìàö³¿ â òðàíçàêö³ÿõ. Пðî ¿õ ³ñíóâàííÿ ñâ³ä÷èòü çðîñòàþ÷à ê³ëüê³ñòü ñêàðá 
ñïîæèâà÷³â ïðî ïîðóøåííÿ ñâî¿õ ïðàâ. В³äïîâ³äíî äî äåðæàâíèõ ïðîãðàì, 
ïðèéíÿòèõ ó ö³é êðà¿í³, çàêîíîäàâåöü ïîñèëèòü ðåãóëþâàííÿ ó ñôåð³ åëåê-
òðîííî¿ òîðã³âë³, ïî÷èíàòèñÿ ç ïðèéíÿòòÿ çàêîíó ùîäî âèêîðèñòàííÿ âåëè-
êèõ äàíèõ â³äïîâ³äíî äî çàêîíó.

3. Àíàë³ç êèòàéñüêîãî ñïîæèâ÷îãî çàêîíîäàâñòâà ñâ³ä÷èòü ïðî òå, ùî 
ïîä³áí³ íîðìàòèâíî-ïðàâîâ³ àêòè ïðèéíÿò³ é â Óêðà¿í³, ¿õ ñòðóêòóðà ³ ïîëî-
æåííÿ áàãàòî â ÷îìó ñõîæ³. Óêðà¿íñüêîìó çàêîíîäàâöþ íåîáõ³äíî çàïî-
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çè÷èòè äîñâ³ä Кèòàþ ç îíîâëåííÿ çàêîíîäàâñòâà ó íàïðÿìêó ïðèéíÿòòÿ 
íîâîãî çàêîíó «Пðî çàõèñò ïðàâ ñïîæèâà÷³â», îñê³ëüêè â³í ïðèéíÿòèé ó 
1991 ð., äî ôîðìóâàííÿ åðè öèôðîâî¿ åêîíîì³êè, ³ íå â³äïîâ³äàþòü íîâèì 
ðåàë³ÿì.
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áåçïå÷í³ñòü õàð÷îâèõ ïðîäóêò³â», «Пðî ÿê³ñòü òà áåçïåêó ñ³ëüñüêîãîñïîäàðñüêî¿ ïðîäóêö³¿», 
«Пðî åëåêòðîííó êîìåðö³þ», «Пðî ê³áåðáåçïåêó» òà ³í.). Вêàçóєòüñÿ, ùî â êèòàéñüêîìó 
çàêîíîäàâñòâ³ ùîäî çàõèñòó ïðàâ ñïîæèâà÷³â ³ñíóþòü ïðîãàëèíè. Çîêðåìà, ç òî÷êè çîðó 
ñèñòåìíîñò³, íîðìàòèâí³ àêòè ó ö³é ñôåð³ ðîçð³çíåí³, òàêîæ є ïðîáëåìè ¿õ ïðîöåñóàëüíî¿ 
ðåàë³çàö³¿, ç ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ ó ðàç³ ðîçêðèòòÿ ³íôîðìàö³¿ ïðî ñïîæèâà÷à 
àáî ïîðóøåííÿ ïðàâ íà íåäîòîðêàíí³ñòü ïðèâàòíîãî æèòòÿ. Вèçíà÷åíî îñíîâí³ ïðîáëåìè 
çàõèñòó ïðàâ ñïîæèâà÷³â â Кèòà¿, ñåðåä ÿêèõ: íåäîáðîñîâ³ñíà ðåêëàìà; ï³äðîáëåí³ ³ íåÿê³ñí³ 
òîâàðè; áåçïåêó ïëàòåæ³â; ðîçêðèòòÿ îñîáèñòî¿ ³íôîðìàö³¿ â òðàíçàêö³ÿõ. В³äçíà÷àєòüñÿ, 
ùî çàõèñò ïðàâ ñïîæèâà÷³â ó ñôåð³ åëåêòðîííî¿ òîðã³âë³, çã³äíî ç äåðæàâíèìè ïðîãðàìàìè, 
ïîâèíåí ïî÷èíàòèñÿ ç ðîçóì³ííÿ âåëèêèõ äàíèõ ³ âèêîðèñòàííÿ âåëèêèõ äàíèõ â³äïîâ³äíî 
äî çàêîíó.

Ключові слова: çàõèñò ïðàâ ñïîæèâà÷³â ó Кèòà¿, íàö³îíàëüíà ñïîæèâ÷à ïîë³òèêà, ñïî-
æèâ÷³ ïðàâà, ñïîæèâ÷à îñâ³òà.
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In recent decades, China has shown significant indicators of economic growth, which allowed 

it to take second place in the world in terms of economic development. The development of 
IT-technologies has led to the fact that consumption has entered the era of online shopping, 
therefore, consumer protection is also undergoing changes. The leader in e-commerce is China 
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(almost 50% of the global total). In Ukraine, this market is also developing rapidly and over 
the past year has grown by 30%, which is the second fastest growing indicator in Europe. 
Given the rapid development of this type of trade in China, which is more confronted with the 
protection of consumer rights in the digital era than Ukraine, it is useful to study the country’s 
experience in protecting consumer rights in the new conditions.

The history of the development of consumer protection legislation in China is studied. 
Legal regulation in this area is based on a variety of laws and by-laws. The basic law is “On 
the Protection of Consumer Rights” in 1993 (as amended in 2013), as well as the laws “On 
Product Quality”, “On Food Safety”, “On Quality and Safety of Agricultural Products”. The 
new version of the Consumer Protection Law has significantly updated the consumer protection 
regime in China in accordance with the new challenges of the digital age.

It is pointed out that there are gaps in Chinese consumer protection legislation. From the 
point of view of consistency, the existing regulatory acts in this area are scattered, there are 
also problems of their procedural implementation, providing for liability in case of disclosing 
information about the consumer or violating the rights to privacy. Requires additional regulation 
of evidence in consumer protection on the Internet.

The main problems of protecting consumer rights in China are: unfair advertising; fake and 
substandard goods; payment security; disclosure of personal information in transactions. It is 
noted that consumer protection in the field of electronic commerce, according to state programs, 
should begin with understanding big data and using big data in accordance with the law.

Key words: consumer protection, national consumer policy, consumer rights, ñonsumer 
right to education.
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ПОЗИВАЧ У АДМІНІСТРАТИВНИХ СПОРАХ 
У СФЕРІ ЗАХИСТУ ПРАВА ЛЮДИНИ НА БЕЗПЕЧНЕ 

ДОВКІЛЛЯ: ПРОБЛЕМИ ПРЕДСТАВНИЦТВА ІНТЕРЕСІВ

Постановка проблеми. В³äïîâ³äíî äî ñò. 8 КÀС Óêðà¿íè âèçíà÷åíî, 
ùî âñ³ ó÷àñíèêè ðîçãëÿäó ñïðàâè ó ïîðÿäêó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà 
є ð³âíèìè. В³äïîâ³äíî äî ñòàòò³ 41 КÀС Óêðà¿íè âñòàíîâëåíî, ùî ó÷àñíè-
êàìè ñïîðó є éîãî ñòîðîíè òà òðåò³ îñîáè. Íîðìàòèâíî-ïðàâîâ³ ïîëîæåííÿ 
ñò. 46 КÀС Óêðà¿íè âèçíà÷àþòü, ùî ñòîðîíàìè ïóáë³÷íî-ïðàâîâîãî ñïîðó 
є ïîçèâà÷ òà â³äïîâ³äà÷. 

Îñîáëèâîñò³ ðåàë³çàö³¿ íàäàíèõ ó÷àñíèêàì ïóáë³÷íî-ïðàâîâîãî ñïîðó 
ïðàâ âèçíà÷àþòüñÿ îáñÿãîì íàäàíî¿ ¿õ àäì³í³ñòðàòèâíî¿ ïðîöåñóàëüíî¿ ïðà-
âîçäàòíîñò³ (ñò. 43 КÀС Óêðà¿íè). В³äïîâ³äíî äî ïîëîæåíü ÷èííîãî çàêîíî-
äàâñòâà âñòàíîâëåíî, ùî àäì³í³ñòðàòèâíîþ ïðîöåñóàëüíîþ ïðàâîçäàòí³ñòþ 
òà ä³єçäàòí³ñòþ íàä³ëåí³ ó÷àñíèêè ïóáë³÷íî-ïðàâîâîãî ñïîðó, çîêðåìà ãðî-
ìàäÿíè Óêðà¿íè, ³íîçåìö³, îñîáè áåç ãðîìàäÿíñòâà, îðãàíè äåðæàâíî¿ âëà-
äè, ³íø³ äåðæàâí³ îðãàíè, îðãàíè âëàäè Àâòîíîìíî¿ Рåñïóáë³êè Кðèì, îðãà-
íè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâ³ ³ ñëóæáîâ³ îñîáè, ï³äïðèєìñòâà, 
óñòàíîâè, îðãàí³çàö³¿ (þðèäè÷í³ îñîáè ïóáë³÷íîãî òà ïðèâàòíîãî ïðàâà). 

Ç âðàõóâàííÿì çàçíà÷åíîãî âñòàíîâëåíèé ïåðåë³ê îñ³á ìàє ïðàâî çâåð-
íóòèñÿ çà çàõèñòîì ñâîãî ïîðóøåíîãî ïðàâà ÷è ³íòåðåñó äî àäì³í³ñòðàòèâ-
íîãî ñóäó çà âèíÿòêîì íàÿâíîñò³ ñóêóïíîñò³ îáñòàâèí ñïðàâè, ùî ñâ³ä÷àòü 
ïðî íåîáõ³äí³ñòü ¿¿ â³äíåñåííÿ äî ïðåäìåòíî¿ þðèñäèêö³¿ çàãàëüíîãî ÷è ãîñ-
ïîäàðñüêîãî ñóäó. Îäíàê òðèâàþ÷à ðåôîðìà ñèñòåìè îðãàí³â ïóáë³÷íîãî 
óïðàâë³ííÿ ñâî¿ìè íåãàòèâíèìè íàñë³äêàìè ìàє íåâðåãóëüîâàí³ñòü êîë³-
ç³éíèõ ïèòàíü ïðåäñòàâíèöòâà ³íòåðåñ³â îêðåìèõ ãðîìàäÿí, ¿õ ãðóï, òåðè-
òîð³àëüíî¿ ãðîìàäè, ñóñï³ëüñòâà â ö³ëîìó, ùî íåãàòèâíî ïîçíà÷àєòüñÿ íà 
âèð³øåíí³ ïðîáëåìè çä³éñíåííÿ ñóäîâîãî íàãëÿäó òà êîíòðîëþ.

Ступінь наукової розробленості проблеми. Сë³ä ï³äêðåñëèòè, ùî 
ïðîáëåìàòèêà äîòðèìàííÿ çàêîííîñò³ íàáóòòÿ ñïåö³àëüíèõ ïðàâ íà âèêî-
ðèñòàííÿ ïðèðîäíèõ ðåñóðñ³â çàëèøàєòüñÿ àêòóàëüíîþ ³ äëÿ ñó÷àñíî¿ 
þðèäè÷íî¿ íàóêè, ó ò. ÷. é àäì³í³ñòðàòèâíî-ïðàâîâî¿. Íåîáõ³äíî âèä³ëèòè 
÷èñëåíí³ ôóíäàìåíòàëüí³ äîñë³äæåííÿ ç ïèòàíü âèêîðèñòàííÿ ïðèðîäíèõ 
ðåñóðñ³â, ùî â ð³çí³ ÷àñè ïðîâîäèëèñÿ òàêèìè â÷åíèìè, ÿê В. І. Àíäðåéöåâ, 
À. П. Гåòüìàí, Р. С. К³ð³í, Í. Р. Кîáåöüêà, Þ. Î. Лåãåçà, П. М. Рàá³íîâè÷, 
Þ. С. Шåìøó÷åíêî òà ³í. 
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Пèòàííÿ âèçíà÷åííÿ þðèñäèêö³¿ ðîçãëÿäó ñïîð³â ç ïðèâîäó âèêîðèñòàí-
íÿ ïðèðîäíèõ ðåñóðñ³â çâîäÿòüñÿ, ÿê ïðàâèëî, äî âñòàíîâëåííÿ îñîáëèâîñ-
òåé âèçíà÷åííÿ þðèñäèêö³¿ ó ðîçãëÿä³ çåìåëüíèõ ñïîð³â, ùî çíàéøëî â³äî-
áðàæåííÿ ó äîñë³äæåííÿõ В. М. Бåâçåíêà, В. В. Кâàêà, Í. В. Кîâàëåíêî, 
П. М. Мåëüíèêà, М. І. Сìîêîâè÷à, В. П. Тèìîùóêà òà ³í.

Çàãàëüí³ àñïåêòè àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ ïóáë³÷-
íîãî óïðàâë³ííÿ â ð³çíèõ ñôåðàõ ³ ãàëóçÿõ, âêëþ÷àþ÷è âèêîðèñòàííÿ 
ïðèðîäíèõ ðåñóðñ³â, áóëè ïðåäìåòîì äîñë³äæåíü áàãàòüîõ â³ò÷èçíÿíèõ 
àäì³í³ñòðàòèâ³ñò³â, çîêðåìà В. Б. Àâåð’ÿíîâà, Î. Ф. Àíäð³éêî, К. К. Àôà-
íàñüєâà, Î. М. Бàíäóðêè, В. М. Бåâçåíêà, Þ. П. Бèòÿêà, Л. Р. Б³ëî¿-Т³ó-
íîâî¿, М.Þ. В³õëÿєâà, В. М. Гàðàùóêà, Є. À. Гåòüìàíà, І. П. Гîëîñí³÷eí-
êà, І. С. Гðèöåíêà, Í. Л. Гóáåðñüêî¿, Є. В. Дîä³íà, Т. Є. Кàãàíîâñüêî¿, 
Р.À. Кàëþæíîãî, С. В. К³âàëîâà, Л. П. Кîâàëåíêî, І. Б. Кîë³óøêà, Т. Î. Кîëî-
ìîєöü, В. К. Кîëïàêîâà, À. Т. Кîìçþêà, Î. В. Кîíñòàíòîãî, С.В. Кóâàê³-
íà, С. Î. Кóçí³÷åíêà, Î. В. Кóçüìåíêî, Є. В. Кóð³ííîãî, М.В. Лîøèöü-
êîãî, Д. М. Лóê’ÿíöÿ, П. С. Лþò³êîâà, Р. С. Мåëüíèêà, Î.І. Мèêîëåíêà, 
Î. М. Мóçè÷óêà, Í. Р. Íèæíèê, С. Г. Сòåöåíêà òà ³í. Пðîòå â íàø ÷àñ 
â³äñóòí³ ïðàö³, â ÿêèõ áè êîìïëåêñíî àíàë³çóâàëèñü ïðîáëåìè ðîçãëÿäó 
ïóáë³÷íî-ïðàâîâèõ ñïîð³â ó ñôåð³ çàõèñòó ïðàâà íà áåçïå÷íå äîâê³ëëÿ ó 
ïîðÿäêó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà.

Тàêèì ÷èíîì, íåîáõ³äí³ñòü çàáåçïå÷åííÿ ðàö³îíàëüíîãî âèêîðèñòàííÿ 
ïðèðîäíèõ ðåñóðñ³â â Óêðà¿í³, âèçíà÷åííÿ øëÿõ³â ðåàë³çàö³¿ ïðàâà âèêëþ÷-
íî¿ âëàñíîñò³ Óêðà¿íñüêîãî íàðîäó íà ïðèðîäí³ ðåñóðñè òà â³äñóòí³ñòü 
ïðàâîâîãî ðåãóëþâàííÿ âèçíà÷åííÿ êðèòåð³¿â ðîçìåæóâàííÿ ñóäîâî¿ þðèñ-
äèêö³¿ îáóìîâëþþòü àêòóàëüí³ñòü ïðîâåäåííÿ íàóêîâîãî äîñë³äæåííÿ, ïðè-
ñâÿ÷åíîãî âèð³øåííþ äèñêóñ³éíèõ ïèòàíü ç ïðèâîäó âèð³øåííÿ ïðîáëåì 
ðîçãëÿäó ïóáë³÷íî-ïðàâîâèõ ñïîð³â ó ñôåð³ âèêîðèñòàííÿ ïðèðîäíèõ ðåñóð-
ñ³â ó ïîðÿäêó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, çîêðåìà âèð³øåííÿ ïðîáëå-
ìè ïðåäñòàâíèöòâà ³íòåðåñ³â îêðåìèõ ãðîìàäÿí, ¿õ ãðóï, òåðèòîð³àëüíî¿ 
ãðîìàäè ÷è ñóñï³ëüñòâà â ö³ëîìó.

Метою äîñë³äæåííÿ є âèçíà÷åííÿ ñóòíîñò³ êàòåãîð³¿ «ïîçèâà÷» ó àäì³-
í³ñòðàòèâíèõ ñïîðàõ ó ñôåð³ çàõèñòó ïðàâà ëþäèíè íà áåçïå÷íå äîâê³ëëÿ 
â ö³ëîìó, ³ çîêðåìà, â³äíîñíî äîö³ëüíîñò³ ïîäîëàííÿ ïðîáëåì ïðàâîâîãî 
ðåãóëþâàííÿ ïðåäñòàâíèöòâà éîãî ³íòåðåñ³â.

Виклад основного матеріалу. Пîçèâà÷åì ó àäì³í³ñòðàòèâí³é ñïðàâ³ 
ìîæå áóòè íå ëèøå ô³çè÷íà îñîáà, à ³ þðèäè÷íà îñîáà, à òàêîæ îðãàí 
äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Íàäàííÿ ïîâíîãî îáñÿãó 
àäì³í³ñòðàòèâíî¿ ïðîöåñóàëüíî¿ ïðàâîçäàòíîñò³ òà ïðîöåñóàëüíî¿ ä³єçäàò-
íîñò³ є ñâ³ä÷åííÿì äîòðèìàííÿ ïðèíöèïó ð³âíîñò³ ó÷àñíèê³â òàêèõ ïðà-
âîâ³äíîñèí, â òîìó ÷èñë³ ðåàë³çàö³ÿ ãàðàíò³é ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
ùî є íåâ³ä’єìíîþ ñêëàäîâîþ äåðæàâíîãî òà íàö³îíàëüíîãî ñóâåðåí³òåò³â. 
Çîêðåìà, â³äïîâ³äíî äî ÷. ÷. 1, 3 ñò. 140 Çàêîíó Óêðà¿íè «Пðî ì³ñöåâå 
ñàìîâðÿäóâàííÿ â Óêðà¿í³» âñòàíîâëþєòüñÿ, ùî íàä³ëåííÿ òåðèòîð³àëü-
íî¿ ãðîìàäè ñàìîñò³éíî âèð³øóâàòè ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ â ìåæàõ 
Кîíñòèòóö³¿ Óêðà¿íè çä³éñíþєòüñÿ ÷åðåç â³äïîâ³äíèõ âëàäíèõ ñóá’єêò³â – 
îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ñ³ëüñüê³, ñåëèùí³, ì³ñüê³ ðàäè òà ¿õ 
âèêîíàâ÷³ îðãàíè [1].

Шепель М. А.  Позивач у адміністративних спорах у сфері захисту права людини...
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Îäíàê ç âðàõóâàííÿì êîíñòèòóö³éíîãî ïîëîæåííÿ ïðî ïîä³ë äåðæàâíî¿ 
âëàäè íà òðè ã³ëêè – çàêîíîäàâ÷ó, âèêîíàâ÷ó òà ñóäîâó (ñò. 6 Кîíñòèòóö³¿ 
Óêðà¿íè). Пðàâîâó ïðèðîäó îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ â³äîáðàæå-
íî ó Р³øåíí³ Кîíñòèòóö³éíîãî Сóäó Óêðà¿íè №6-ðï/2002 â³ä 26 áåðåçíÿ 
2002 ðîêó âèçíà÷èâ ïîë³òèêî-ïðàâîâó ïðèðîäó îðãàí³â ì³ñöåâîãî ñàìîâðÿ-
äóâàííÿ, ùî íå є îðãàíàìè äåðæàâíî¿ âëàäè, à âèçíàþòüñÿ ïðåäñòàâíèöüêè-
ìè îðãàíàìè, ä³ÿëüí³ñòü ÿêèõ ñïðÿìîâóєòüñÿ íà ðåàë³çàö³¿ ïðàâà òåðèòîð³-
àëüíî¿ ãðîìàäè ñàìîñò³éíî âèð³øóâàòè ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ, òîáòî 
òàê³, ÿê³ ïîâ'ÿçàí³ ïåðåäóñ³ì ç æèòòєä³ÿëüí³ñòþ òåðèòîð³àëüíèõ ãðîìàä [2]. 
Рåàë³çàö³ÿ ïðåäñòàâíèöüêèõ ôóíêö³é çä³éñíþєòüñÿ ñ³ëüñüêèìè, ñåëèùíè-
ìè, ì³ñüêèìè ðàäàìè òà ¿õ âèêîíàâ÷èìè îðãàíàìè [3].

В³äïîâ³äíî äî Çàêîíó Óêðà¿íè «Пðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿-
í³» âèçíà÷åíî ïðàâî îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ çâåðíóòèñÿ äî ñóäó 
(ñò. 4), ùî çä³éñíþєòüñÿ ÿê ç ìåòîþ çä³éñíåííÿ íàäàíèõ ïîâíîâàæåíü, òàê ³ 
ç ìåòîþ ïðåäñòàâíèöòâà ³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè (÷. 1 ñò. 38) [1] .

Îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ ìîæóòü áóòè ³í³ö³àòîðàìè ïðîâà-
äæåííÿ ó àäì³í³ñòðàòèâí³é ñïðàâ³ ùîäî âèçíàííÿ íåçàêîííèì àêò³â ³íøèõ 
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, îðãàí³â äåðæàâíî¿ âëàäè, ùî ïîðóøó-
þòü ³íòåðåñè òåðèòîð³àëüíî¿ ãðîìàäè (ï. 15 ÷. 4 ñò. 42; ï. 30 ÷. 1 ñò. 43; 
ï. 16 ÷. 6 ñò. 55; ÷. 4 ñò. 71). Пðè öüîìó íåîáõ³äíî çàçíà÷èòè, ùî ïðàâà 
òà ³íòåðåñè òåðèòîð³àëüíî¿ ãðîìàäè áåçïîñåðåäíüî çàêîíîì Óêðà¿íè «Пðî 
ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³» íå âèçíà÷åíî.

В³äïîâ³äíî äî ñòàòò³ 33 Çàêîíó Óêðà¿íè «Пðî ì³ñöåâå ñàìîâðÿäóâàííÿ â 
Óêðà¿í³» âèçíà÷åíî âëàñí³ òà äåëåãîâàí³ ïîâíîâàæåííÿ îðãàí³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ. Çîêðåìà, ó ñôåð³ çàõèñòó ïðàâà íà áåçïå÷íå äîâê³ëëÿ 
âèçíà÷åíî òàê³ ïîâíîâàæåííÿ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿê : «ï³ä-
ãîòîâêà ³ âíåñåííÿ íà ðîçãëÿä ðàäè ïðîïîçèö³é ùîäî âñòàíîâëåííÿ ñòàâêè 
çåìåëüíîãî ïîäàòêó, ðîçì³ð³â ïëàòè çà êîðèñòóâàííÿ ïðèðîäíèìè ðåñóðñà-
ìè, âèëó÷åííÿ (âèêóïó), à òàêîæ íàäàííÿ ï³ä çàáóäîâó òà äëÿ ³íøèõ ïîòðåá 
çåìåëü, ùî ïåðåáóâàþòü ó âëàñíîñò³ òåðèòîð³àëüíèõ ãðîìàä; âèçíà÷åííÿ â 
óñòàíîâëåíîìó ïîðÿäêó ðîçì³ð³â â³äøêîäóâàíü ï³äïðèєìñòâàìè, óñòàíîâà-
ìè òà îðãàí³çàö³ÿìè íåçàëåæíî â³ä ôîðì âëàñíîñò³ çà çàáðóäíåííÿ äîâê³ëëÿ 
òà ³íø³ åêîëîã³÷í³ çáèòêè; âñòàíîâëåííÿ ïëàòåæ³â çà êîðèñòóâàííÿ êîìó-
íàëüíèìè òà ñàí³òàðíèìè ìåðåæàìè â³äïîâ³äíèõ íàñåëåíèõ ïóíêò³â; ï³äãî-
òîâêà ³ ïîäàííÿ íà çàòâåðäæåííÿ ðàäè ïðîåêò³â ì³ñöåâèõ ïðîãðàì îõîðîíè 
äîâê³ëëÿ, ó÷àñòü ó ï³äãîòîâö³ çàãàëüíîäåðæàâíèõ ³ ðåã³îíàëüíèõ ïðîãðàì 
îõîðîíè äîâê³ëëÿ; ï³äãîòîâêà ³ âíåñåííÿ íà ðîçãëÿä ðàäè ïðîïîçèö³é ùîäî 
ïðèéíÿòòÿ ð³øåíü ïðî îðãàí³çàö³þ òåðèòîð³é ³ îá'єêò³â ïðèðîäíî-çàïîâ³äíî-
ãî ôîíäó ì³ñöåâîãî çíà÷åííÿ òà ³íøèõ òåðèòîð³é, ùî ï³äëÿãàþòü îñîáëèâ³é 
îõîðîí³; âíåñåííÿ ïðîïîçèö³é äî â³äïîâ³äíèõ äåðæàâíèõ îðãàí³â ïðî îãîëî-
øåííÿ ïðèðîäíèõ òà ³íøèõ îá'єêò³â, ùî ìàþòü åêîëîã³÷íó, ³ñòîðè÷íó, êóëü-
òóðíó àáî íàóêîâó ö³íí³ñòü, ïàì'ÿòêàìè ïðèðîäè, ³ñòîð³¿ àáî êóëüòóðè, ÿê³ 
îõîðîíÿþòüñÿ çàêîíîì, ï³äãîòîâêà ³ âíåñåííÿ íà ðîçãëÿä ðàäè ïðîïîçèö³é 
ùîäî ïðèéíÿòòÿ ð³øåíü ïðî îãîëîøåííÿ â ì³ñöÿõ ìàñîâîãî ðîçìíîæåííÿ 
òà âèðîùóâàííÿ ïîòîìñòâà äèêèìè òâàðèíàìè "ñåçîíó òèø³" ç îáìåæåí-
íÿì ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ òà äîáóâàííÿì îá’єêò³â òâàðèííîãî ñâ³òó; 
ñïðàâëÿííÿ ïëàòè çà çåìëþ», - ùî íàëåæèòü äî âëàñíèõ ïîâíîâàæåíü; 
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òà äî äåëåãîâàíèõ ïîâíîâàæåíü íàëåæèòü çä³éñíåííÿ êîíòðîëþ çà äîäåð-
æàííÿì çåìåëüíîãî òà ïðèðîäîîõîðîííîãî çàêîíîäàâñòâà, âèêîðèñòàííÿì 
³ îõîðîíîþ çåìåëü, ïðèðîäíèõ ðåñóðñ³â çàãàëüíîäåðæàâíîãî òà ì³ñöåâî-
ãî çíà÷åííÿ, â³äòâîðåííÿì ë³ñ³â; êîîðäèíàö³ÿ ä³ÿëüíîñò³ ì³ñöåâèõ îðãàí³â 
çåìåëüíèõ ðåñóðñ³â; ïîãîäæåííÿ êëîïîòàíü ïðî íàäàííÿ äîçâîëó íà ñïå-
ö³àëüíå âèêîðèñòàííÿ ïðèðîäíèõ ðåñóðñ³â çàãàëüíîäåðæàâíîãî çíà÷åííÿ; 
âèð³øåííÿ çåìåëüíèõ ñïîð³â ó ïîðÿäêó, âñòàíîâëåíîìó çàêîíîì; âæèòòÿ 
íåîáõ³äíèõ çàõîä³â ùîäî ë³êâ³äàö³¿ íàñë³äê³â íàäçâè÷àéíèõ ñèòóàö³é â³äïî-
â³äíî äî çàêîíó, ³íôîðìóâàííÿ ïðî íèõ íàñåëåííÿ, çàëó÷åííÿ â óñòàíîâëå-
íîìó çàêîíîì ïîðÿäêó äî öèõ ðîá³ò ï³äïðèєìñòâ, óñòàíîâ òà îðãàí³çàö³é, à 
òàêîæ íàñåëåííÿ; âèçíà÷åííÿ òåðèòîð³¿ äëÿ ðîçì³ùåííÿ â³äõîä³â â³äïîâ³äíî 
äî çàêîíîäàâñòâà; çä³éñíåííÿ êîíòðîëþ çà ä³ÿëüí³ñòþ ñóá'єêò³â ï³äïðèєì-
íèöüêî¿ ä³ÿëüíîñò³ ó ñôåð³ ïîâîäæåííÿ ç â³äõîäàìè; ï³äãîòîâêà âèñíîâê³â 
ùîäî íàäàííÿ àáî âèëó÷åííÿ â óñòàíîâëåíîìó çàêîíîì ïîðÿäêó çåìåëüíèõ 
ä³ëÿíîê, ùî ïðîâîäèòüñÿ îðãàíàìè âèêîíàâ÷î¿ âëàäè òà îðãàíàìè ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ; îðãàí³çàö³ÿ ³ çä³éñíåííÿ çåìëåóñòðîþ, ïîãîäæåííÿ 
ïðîåêò³â çåìëåóñòðîþ; çä³éñíåííÿ êîíòðîëþ çà âïðîâàäæåííÿì çàõîä³â, 
ïåðåäáà÷åíèõ äîêóìåíòàö³єþ ³ç çåìëåóñòðîþ; ñòâîðåííÿ òà çàáåçïå÷åííÿ 
ôóíêö³îíóâàííÿ ì³ñöåâèõ åêîëîã³÷íèõ àâòîìàòèçîâàíèõ ³íôîðìàö³éíî-àíà-
ë³òè÷íèõ ñèñòåì, ÿê³ є ñêëàäîâîþ ìåðåæ³ çàãàëüíîäåðæàâíî¿ åêîëîã³÷íî¿ 
àâòîìàòèçîâàíî¿ ³íôîðìàö³éíî-àíàë³òè÷íî¿ ñèñòåìè çàáåçïå÷åííÿ äîñòóïó 
äî åêîëîã³÷íî¿ ³íôîðìàö³¿; çä³éñíåííÿ êîíòðîëþ çà äîäåðæàííÿì þðèäè÷-
íèìè òà ô³çè÷íèìè îñîáàìè âèìîã ó ñôåð³ ïîâîäæåííÿ ç ïîáóòîâèìè òà 
âèðîáíè÷èìè â³äõîäàìè òà ðîçãëÿä ñïðàâ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðó-
øåííÿ àáî ïåðåäà÷à ¿õ ìàòåð³àë³â íà ðîçãëÿä ³íøèõ äåðæàâíèõ îðãàí³â ó 
ðàç³ ïîðóøåííÿ çàêîíîäàâñòâà ïðî â³äõîäè; íàäàííÿ â³äîìîñòåé ç Дåðæàâ-
íîãî çåìåëüíîãî êàäàñòðó â³äïîâ³äíî äî çàêîíó» [1].

Пðè öüîìó çàêîíîäàâåöü, íàäàþ÷è îðãàíàì ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
ïîâíîâàæåííÿ ùîäî çä³éñíåííÿ êîíòðîëþ ó ñôåð³ âèêîðèñòàííÿ ïðèðîä-
íèõ ðåñóðñ³â, â òîìó ÷èñë³ ³ çàãàëüíîäåðæàâíîãî çíà÷åííÿ, íå âñòàíîâëþє 
ôîðìè ¿õ ðåàë³çàö³¿. Тàê, ñåðåä ôîðì çä³éñíåííÿ êîíòðîëüíî¿ ôóíêö³¿ ó 
ñôåð³ çàõèñòó äîâê³ëëÿ î÷åâèäíèì є íåîáõ³äí³ñòü âñòàíîâëåííÿ îáîâ’ÿçêó 
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ представляти ³íòåðåñè òåðèòîð³àëüíî¿ 
ãðîìàäè ó ñóä³. 

В ö³ëîìó ïîãîäæóþ÷èñü ³ç íàâåäåíîþ Я.Î. Бåðíàçþêîì àíàë³òè÷íîþ 
õàðàêòåðèñòèêîþ ðîë³ àäì³í³ñòðàòèâíîãî ñóäó ÿê ãàðàíòà çàõèñòó ïðàâ òà 
³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè, ïîðóøåííÿ ÿêèõ ìîæå â³äáóòèñü âíàñ-
ë³äîê ä³é ÷è áåçä³ÿëüíîñò³ ì³ñöåâîãî àáî öåíòðàëüíîãî îðãàíó äåðæàâíî¿ 
âëàäè, ùî óõèëÿєòüñÿ â³ä âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â øëÿõîì íåäîô³íàí-
ñóâàííÿ âñóïåðå÷ âèìîã àêò³â çàêîíîäàâñòâà ïîòðåá â³äïîâ³äíî¿ òåðèòî-
ð³àëüíî¿ ãðîìàäè, ïîçáàâëåííÿ ìàòåð³àëüíèõ ðåñóðñ³â, çìåíøåííÿ ïëîù³ 
íàñåëåíîãî ïóíêòó àáî ³íøèì ÷èíîì ïåðåøêîäæàє ðåàë³çàö³¿ ïðàâ ì³ñöåâî-
ãî ñàìîâðÿäóâàííÿ, îäíàê íåâèð³øåíèì є ïèòàííÿ, ÿêèé ñóá’єêò ìàє ïðàâî 
³í³ö³þâàòè ðîçãëÿä òà âèð³øåííÿ òàêîãî ñïîðó [4]. І òóò íåîáõ³äíî çâåðíó-
òèñÿ äî íîðì ÷èííîãî КÀС Óêðà¿íè, äå âèçíà÷åíî, ùî ïîçèâà÷åì є îñîáà, 
íà çàõèñò ïðàâ, ñâîáîä òà ³íòåðåñ³â ÿêî¿ ïîäàíî ïîçîâ äî àäì³í³ñòðàòèâíîãî 
ñóäó, à òàêîæ ñóá’єêò âëàäíèõ ïîâíîâàæåíü, íà âèêîíàííÿ ïîâíîâàæåíü 
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ÿêîãî ïîäàíî ïîçîâ äî àäì³í³ñòðàòèâíîãî ñóäó (ï. 10 ÷. 1 ñò. 4). І äàë³ ó 
÷. 2 ñò. 46 КÀС Óêðà¿íè äåòàë³çóє öþ êàòåãîð³þ. Тàê, çàêîíîäàâöåì íàãî-
ëîøåíî, ùî ïîçèâà÷åì ó ñïðàâ³ ìîæå áóòè «ãðîìàäÿíè Óêðà¿íè, ³íîçåìö³ 
÷è îñîáè áåç ãðîìàäÿíñòâà, ï³äïðèєìñòâà, óñòàíîâè, îðãàí³çàö³¿ (þðèäè÷í³ 
îñîáè), ñóá’єêòè âëàäíèõ ïîâíîâàæåíü», îäíàê íå ìîæå áóòè «òåðèòîð³àëü-
íà ãðîìàäà». В òàêîìó ðàçó є íåçðîçóì³ëèì ÿêèì ÷èíîì ìîæëèâèì є ìåõà-
í³çì ðåàë³çàö³¿ ïðàâà íà ñóäîâèé çàõèñò ³íòåðåñó òåðèòîð³àëüíî¿ ãðîìàäè â 
ö³ëîìó, ³ çîêðåìà, ó ñôåð³ îõîðîíè íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà, 
ùî â òîìó ÷èñë³ ìîæå áóòè ïîðóøåíî â íàñë³äîê íåïðàâîì³ðíèõ ä³é ÷è áåç-
ä³ÿëüíîñò³ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÿê ¿¿ ïðåäñòàâíèê³â. 

Îòæå, åôåêòèâí³ñòü ðåàë³çàö³¿ ïðåäñòàâíèöüêî¿ ôóíêö³¿ çàõèñòó åêîëî-
ã³÷íèõ ïðàâ òà ³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè (òîáòî çàõèñòó ïóáë³÷íîãî 
³íòåðåñó òåðèòîð³àëüíî¿ ãðîìàäè ó ïðèðîäîîõîðîííèõ â³äíîñèíàõ) ïåðåäó-
ñ³ì çàëåæèòü â³ä çàïðîâàäæåííÿ ìåõàí³çì³â â³äïîâ³äàëüíîñò³ îðãàí³â ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ. Рåàë³çàö³ÿ òàêî¿ ïðîïîçèö³¿ ïîâ’ÿçóєòüñÿ ³ç íåîáõ³äí³-
ñòþ îêð³ì çàêîíîäàâ÷îãî âñòàíîâëåííÿ ìåõàí³çì³â â³äïîâ³äàëüíîñò³ îðãàí³â 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ ó ðàç³ çàïîä³ÿííÿ øêîäè íå ëèøå ïðàâàì òà 
³íòåðåñàì ô³çè÷íèõ ÷è þðèäè÷íèõ îñ³á ÷è ñòâîðåííÿ çàãðîçè ¿¿ çàïîä³ÿííÿ, 
à ³ ïðàâàì òà ³íòåðåñàì òåðèòîð³àëüíî¿ ãðîìàäè. Çîêðåìà, íåîáõ³äíî âíåñòè 
çì³íè äî ÷. 1 ñò. 77 Çàêîíó Óêðà¿íè «Пðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà-
¿í³», ³ âèêëàñòè ¿¿ ó íàñòóïí³é ðåäàêö³¿:

«Шêîäà, çàïîä³ÿíà правам та інтересам þðèäè÷íèì, ô³çè÷íèì îñî-
áàì ÷è територіальної громади, à òàêîæ ñòâîðåííÿ çàïîä³ÿííÿ øêîäè, 
ùî â³äáóâàєòüñÿ â ðåçóëüòàò³ íåïðàâîì³ðíèõ ð³øåíü, ä³é àáî áåçä³ÿëüíîñò³ 
îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, â³äøêîäîâóєòüñÿ çà ðàõóíîê êîøò³â ì³ñ-
öåâîãî áþäæåòó, à â ðåçóëüòàò³ íåïðàâîì³ðíèõ ð³øåíü, ä³é àáî áåçä³ÿëü-
íîñò³ ïîñàäîâèõ îñ³á ì³ñöåâîãî ñàìîâðÿäóâàííÿ - çà ðàõóíîê ¿õ âëàñíèõ 
êîøò³â ó ïîðÿäêó, âñòàíîâëåíîìó çàêîíîì» (êóðñ. –àâò.).

Ç âðàõóâàííÿì çàçíà÷åíîãî ïîñòàє î÷åâèäíå ïèòàííÿ ïðî ìîæëèâ³ñòü 
ïîäàííÿ îäíèì ñóá’єêòîì âëàäíèõ ïîâíîâàæåíü ïðîòè ³íøîãî ñóá’єêòà 
âëàäíèõ ïîâíîâàæåíü. Вèõîäÿ÷è ³ç ñóäîâî¿ ïðàêòèêè Вåëèêî¿ Пàëàòè Вåð-
õîâíîãî Сóäó òà Кàñàö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó â³äíîñíî âñòàíîâëåí-
íÿ ïðàâà îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ íà çâåðíåííÿ äî àäì³í³ñòðà-
òèâíîãî ñóäó ç ïîçîâîì äî ³íøîãî îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ àáî 
îðãàíó äåðæàâíî¿ âëàäè, ³íøîãî ñóá’єêòà ïóáë³÷íî-âëàäíèõ ïîâíîâàæåíü 
çàñòîñîâóєòüñÿ òàêà ïðàâîâà ïîçèö³ÿ. 

Пåðåäóñ³ì, Вåðõîâíèì Сóäîì îáґðóíòîâàíî, ùî îðãàíè ì³ñöåâîãî ñàìî-
âðÿäóâàííÿ є ïðåäñòàâíèöüêèì îðãàíîì òåðèòîð³àëüíî¿ ãðîìàäè ³ ìàþòü 
ä³ÿòè â ¿¿ ³íòåðåñàõ; íàä³ëåí³ ïðàâîì çâåðíåííÿ äî àäì³í³ñòðàòèâíîãî ñóäó ç 
ïîçîâîì äî îðãàíó äåðæàâíî¿ âëàäè (çîêðåìà, òàêèì ïðèêëàäîì є ð³øåííÿ 
Кàñàö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó ó ñêëàä³ Вåðõîâíîãî Сóäó â³ä 16 òðàâ-
íÿ 2018 ðîêó ó ñïðàâ³ № 806/1592/16, äå â³äïîâ³äà÷åì áóâ Кàá³íåò М³í³-
ñòð³â Óêðà¿íè, ³ ïðåäìåòîì ïîçîâíèõ âèìîã ì³ñüêî¿ ðàäè áóëî âèä³ëåííÿ ³ç 
äåðæàâíîãî áþäæåòó ì³ñöåâèì áþäæåòàì ñóáâåíö³¿, ùî ïîâèííà áóëà áóòè 
ïåðåðîçïîä³ëåíà íà êîìïåíñàö³þ ï³ëüã çà ï³ëüãîâèé ïðî¿çä îêðåìèõ êàòå-
ãîð³é ãðîìàäÿí) [5]; ïðàâî çâåðíåííÿ äî àäì³í³ñòðàòèâíîãî ñóäó ç ïîçîâîì 
äî ³íøîãî îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ ó íåêîìïåòåíö³éíèõ ñïîðàõ.
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Íàâåäåíà ïðàâîâà ïîçèö³ÿ âèñëîâëåíà ó ïîñòàíîâàõ Вåëèêî¿ Пàëàòè 
Вåðõîâíîãî Сóäó â³ä 05 ãðóäíÿ 2018 ðîêó ó ñïðàâ³ № 804/3091/18 [6], â³ä 
6 ÷åðâíÿ 2018 ðîêó ó ñïðàâ³ № 811/289/16 [7], â³ä 17 æîâòíÿ 2018 ðîêó 
ó ñïðàâ³ № 822/1544/16 [8], ïîñòàíîâàõ Вåðõîâíîãî Сóäó â³ä 16 òðàâíÿ 
2018 ðîêó ó ñïðàâ³ № 806/1592/16 [5], â³ä 11 ÷åðâíÿ 2019 ðîêó ó ñïðàâ³ 
№ 820/2639/18 [9], â³ä 26 âåðåñíÿ 2019 ðîêó ó ñïðàâ³ № 804/2272/17 [10], 
â³ä 17 ãðóäíÿ 2019 ðîêó ó ñïðàâ³ № 816/844/18 [11] òà ³íøèõ.

Пðàêòèêà ЄСПЛ ùîäî âèð³øåííÿ ïèòàííÿ íàäàííÿ ïðàâî îðãàíó äåð-
æàâíî¿ âëàäè ÷è ì³ñöåâîãî ñàìîâðÿäóâàííÿ çâåðòàòèñÿ ³ç ïîçîâîì äî ³íøîãî 
ñóá’єêòà, ä³ÿëüí³ñòü ÿêîãî ïîâ’ÿçàíà ³ç çä³éñíåííÿì ïóáë³÷íî-óïðàâë³íñüêèõ 
ôóíêö³é, çâîäèòüñÿ äî òîãî, ùî ïð³îðèòåòíèì є çàñòîñóâàííÿ íå ñóá’єêòíî-
ãî êðèòåð³þ âèçíà÷åííÿ ñóòíîñò³ ñïðàâè, à ¿¿ çì³ñòîâíî¿ õàðàêòåðèñòèêè. 
Сóä ìàє âñòàíîâèòè íå ëèøå ñóá’єêòíèé ñêëàä ïóáë³÷íî-ïðàâîâîãî ñïîðó, 
à ïåðåäóñ³ì âðàõîâóâàòè : ôàêòè÷í³ ìàòåð³àëüí³ òà ïðîöåñóàëüí³ îáñòàâèíè 
³ñíóþ÷îãî ñïîðó, íå çàñòîñîâóþ÷è ôîðìàëüíèé ï³äõ³ä äî âèçíà÷åííÿ éîãî 
ñóòíîñò³ (ð³øåííÿ ЄСПЛ ó ñïðàâ³ «Boulois v. Luxembourg» â³ä 12 êâ³òíÿ 
2012 ðîêó [12]); íàÿâí³ñòü ÷è â³äñóòí³ñòü îá’єêòèâíèõ ï³äñòàâ äëÿ âèíèê-
íåííÿ ñïîðó (ð³øåííÿ ЄСПЛ ó ñïðàâ³ «Sporrong and Lönnroth v. Sweden» 
â³ä 23 âåðåñíÿ 1982 ðîêó [13]); ïðèíàëåæí³ñòü ñï³ðíîãî ïðàâà äî îñêàðæó-
âàíî¿ ïðîöåäóðè éîãî ðåàë³çàö³¿ (ð³øåííÿ ЄСПЛ ó ñïðàâ³ «Benthem v. The 
Netherlands» â³ä 26 ëèïíÿ 2015 ðîêó [14]).

Рåàë³çàö³ÿ ôóíêö³¿ ñóäîâîãî íàãëÿäó ìàє ñïðÿìîâóâàòèñÿ ïåðåäóñ³ì íà 
çàáåçïå÷åííÿ çàêîííîñò³ ðåàë³çàö³¿ àäì³í³ñòðàòèâíèõ ïðîöåäóð, ùî âèçíà-
÷àþòü çì³ñò ñóäîâîãî çàõèñòó ïðàâ, ñâîáîä òà ³íòåðåñ³â îñîáè â³ä ïîðóøåíü 
ç áîêó äåðæàâè, ùî íàéêðàùèì ÷èíîì çàáåçïå÷óє ãàðàíò³¿ íåçàëåæíîñò³, 
áåçñòîðîííîñò³ òà íàëåæíî¿ ïðàâîâî¿ ïðîöåäóðè [4].

Яê çàçíà÷åíî ó ð³øåíí³ ЄСПЛ â³ä 6 âåðåñíÿ 1978 ðîêó «Klass and others 
v. Germany» âåðõîâåíñòâî ïðàâà ïåðåäáà÷àє, ùî âòðó÷àííÿ âèêîíàâ÷î¿ 
âëàäè â ïðàâà ëþäèíè ïîâèííî ï³ääàâàòèñÿ åôåêòèâíîìó êîíòðîëþ, ðåà-
ë³çàö³ÿ ÿêîãî є íàéá³ëüø åôåêòèâíîþ ñàìå ñóäîâîþ âëàäîþ; ñàìå ñóäîâèé 
êîíòðîëü çäàòåí çàáåçïå÷èòè íàéêðàù³ ãàðàíò³¿ ðåàë³çàö³¿ ïðèíöèï³â íåçà-
ëåæíîñò³, íåóïåðåäæåíîñò³ ïðèéíÿòòÿ óïðàâë³íñüêèõ ð³øåíü òà äîòðèìàí-
íÿ âñòàíîâëåíèõ ÷èííèì çàêîíîäàâñòâîì âèìîã äî çä³éñíåííÿ àäì³í³ñòðà-
òèâíèõ ïðîöåäóð [15] (ï. 55 òà 56).

Îòæå, âèùå çàçíà÷åíå äîçâîëÿє çðîáèòè âèñíîâîê, ùî îðãàí ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ âèñòóïàþ÷è ó àäì³í³ñòðàòèâíî-ïðàâîâîìó ñïîð³ ó ÿêîñò³ 
â³äïîâ³äà÷à ÷è ïîçèâà÷à ïåðåäóñ³ì ìàє ïåðåñë³äóâàòè ìåòó çàõèñòó ïðàâ 
òà ³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè, ³ íåäîòðèìàííÿ òàêî¿ ôóíêö³îíàëüíî¿ 
ñïðÿìîâàíîñò³ ¿¿ ä³ÿëüíîñò³ є ï³äñòàâîþ äëÿ çàñòîñóâàííÿ äî ïîñàäîâèõ 
îñ³á â³äïîâ³äíîãî âëàäíîãî ñóá’єêò³â çàõîä³â þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ 
(çîêðåìà, çàõîä³â äèñöèïë³íàðíîãî âïëèâó). Сàìå ç âðàõóâàííÿì çàçíà-
÷åíîãî âèñíîâêó ïðè âèçíà÷åíí³ ïèòàííÿ ïðèéíÿòíîñò³ ïîçîâíî¿ çàÿâè 
ñóä ìàє âðàõîâóâàòè íàÿâí³ñòü ÷è â³äñóòí³ñòü îáґðóíòóâàííÿ íåîáõ³äíîñò³ 
çàõèñòó ³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè, ùî âèçíà÷àє ïðàâà îðãàíó ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ íà çâåðíåííÿ äî àäì³í³ñòðàòèâíîãî ñóäó.

Іíøèì ñóá’єêòîì âëàäíèõ ïîâíîâàæåíü ç îñîáëèâèì ñïåö³àëüíèì ïðà-
âîâèì ñòàòóñîì ó àäì³í³ñòðàòèâíîìó ñïîð³ є ïðîêóðîð. Пðîêóðîð ó àäì³-

Шепель М. А.  Позивач у адміністративних спорах у сфері захисту права людини...



78 Наукові праці НУ ОЮА

í³ñòðàòèâí³é ñïðàâ³ ìîæå áóòè íå ëèøå ïðåäñòàâíèêîì, à ³ ïîçèâà÷åì â 
«³íòåðåñàõ äåðæàâè». Пðîêóðîð ìàє ïðåäñòàâëÿòè «³íòåðåñè äåðæàâè» ó 
ñïîð³ çà óìîâè â³äñóòíîñò³ ñïåö³àëüíî óïîâíîâàæåíîãî îðãàíó ïóáë³÷íî¿ 
âëàäè, äî êîìïåòåíö³¿ ÿêîãî íàëåæèòü âðåãóëþâàííÿ â³äïîâ³äíèõ â³äíîñèí. 
Тàêîæ íàáóòòÿ ñòàòóñó ïîçèâà÷à ó àäì³í³ñòðàòèâí³é ñïðàâ³ ó ïðîêóðîðà 
â³äáóâàєòüñÿ â óìîâàõ â³äñóòíîñò³ ó îðãàíà ïóáë³÷íîãî óïðàâë³ííÿ ïðàâà 
çâåðíåííÿ äî ñóäó ³ç â³äïîâ³äíîþ çàÿâîþ. 

Пðè öüîìó íåîáõ³äíî çàçíà÷èòè, ùî ³ñíóþ÷à êîíñòðóêö³ÿ ïðîöåñóàëü-
íîãî ñòàòóñó «ïîçèâà÷à ó àäì³í³ñòðàòèâí³é ñïðàâ³» íå äîçâîëÿþòü ïðîêó-
ðîðó ïîâíîþ ì³ðîþ ðåàë³çóâàòè íàäàí³ éîìó ïîâíîâàæåííÿ çàõèñòó «³íòå-
ðåñ³â äåðæàâè», òèì á³ëüøå ïðîêóðîð âíàñë³äîê ðåôîðìóâàííÿ ÷èííîãî 
çàêîíîäàâñòâà Óêðà¿íè (ùî â³äáóëîñÿ ÷åðåç ïðèéíÿòòÿ Çàêîí Óêðà¿íè 
â³ä 19 âåðåñíÿ 2019 ðîêó № 113-IX «Пðî âíåñåííÿ çì³í äî äåÿêèõ çàêî-
íîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ïåðøî÷åðãîâèõ çàõîä³â ³ç ðåôîðìè îðãàí³â 
ïðîêóðàòóðè» [16]) íå íàä³ëåíèé ïîâíîâàæåííÿìè ïðåäñòàâëÿòè ³íòåðåñè 
òåðèòîð³àëüíî¿ ãðîìàäè, îñîáèñò³ ³íòåðåñè îêðåìèõ ãðîìàäÿí ÷è ¿õ ãðóï, 
ùî ïîÿñíþєòüñÿ òèì, ùî ïîçèâà÷ ÷è â³äïîâ³äà÷ ó ñïîð³ ìàє îáñòîþâàòè 
ñâî¿ «âëàñí³» ³íòåðåñè (ï. 8 ÷. 1 ñò. 4 КÀС Óêðà¿íè). 

Пî ñóò³ ïðîêóðîð íå ìîæå áóòè ó÷àñíèêîì ñï³ðíèõ ìàòåð³àëüíî-ïðàâî-
âèõ â³äíîñèí, ùî âèíèêàþòü ì³æ ñòîðîíàìè ³ ñòàíîâëÿòü ïðåäìåò â³äïî-
â³äíîãî ñóäîâîãî ðîçãëÿäó, àäæå ôàêòè÷íî â³í íå ïðåäñòàâëÿє ó ñïîð³ ñâî¿ 
âëàñí³ ³íòåðåñè ÷è ïîðóøåí³ ïðàâà. Кð³ì òîãî, ó ðàç³ ïîçèòèâíîãî ð³øåííÿ 
íà êîðèñòü ñóá’єêòà, ÷è¿ ³íòåðåñè ïðåäñòàâëÿþòüñÿ ïðîêóðàòóðîþ ó ñïîð³, 
âëàñíå ³íòåðåñè ïðîêóðàòóðè áåçïîñåðåäíüî íå çàäîâîëüíÿþòüñÿ. Тàêîæ 
âàðòî ï³äêðåñëèòè, ùî âíåñåí³ çì³íè äî Кîíñòèòóö³¿ Óêðà¿íè Çàêîíîì 
Óêðà¿íè â³ä 2 ÷åðâíÿ 2016 ðîêó № 1401-VIII ôàêòè÷íî ïîçáàâèëè îðãàíè 
ïðîêóðàòóðè ïîâíîâàæåíü ïðåäñòàâëÿòè ³íòåðåñè ëþäèíè, òåðèòîð³àëüíî¿ 
ãðîìàäè, ñóñï³ëüñòâà â ö³ëîìó ó àäì³í³ñòðàòèâíîìó ñóä³ [15]. 

Пðè öüîìó ó ðàç³ â³äñóòíîñò³ ó ô³çè÷íî¿ îñîáè, ïî-ïåðøå, ìàéíîâî¿ ìîæ-
ëèâîñò³ ³í³ö³þâàòè ïðîâàäæåííÿ ó ïóáë³÷íî-ïðàâîâîìó ñïîð³ ó ïîðÿäêó 
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà (ìîâà éäå, ïðî íåîáõ³äí³ñòü ñïëàòè ñóäî-
âîãî çáîðó òà ³íøèõ îáîâ’ÿçêîâèõ ïëàòåæ³â), ïî-äðóãå, ïðîôåñ³éíî¿ ï³äãî-
òîâêè òà ð³âíÿ îñâ³òè ÷è ³íøèõ íåîáõ³äíèõ åêñïåðòíèõ çíàíü äëÿ ïîäàííÿ 
â³äïîâ³äíî¿ ïîçîâíî¿ çàÿâè òà ¿¿ îáґðóíòóâàííÿ, ùî є ÷àñòî íåîáõ³äíèì ó 
ðàç³ áåçä³ÿëüíîñò³ îðãàíó äåðæàâíî¿ âëàäè ÷è ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
ôàêòè÷íî íå ³ñíóє àëüòåðíàòèâè òàêîìó ñóá’єêòó, çäàòíîìó çàáåçïå÷èòè 
çàõèñò ïîðóøåíîãî ïóáë³÷íîãî ÷è ïðèâàòíîãî ïðàâà ÷è ³íòåðåñó. 

Висновки. Вáà÷àєòüñÿ, ùî âèð³øåííÿ ïðîáëåìè ïðåäñòàâíèöòâà ³íòå-
ðåñ³â îêðåìèõ ãðîìàäÿí, ¿õ ãðóï, òåðèòîð³àëüíî¿ ãðîìàäè ÷è ñóñï³ëüñòâà 
â ö³ëîìó є ìîæëèâèì øëÿõîì ñòâîðåííÿ îêð³ì ³íñòèòóòó ïðèâàòíî¿ àäâî-
êàòóðè â Óêðà¿í³ ³íñòèòóòó публічної àäâîêàòóðè, ùî ìàє áóòè â³äíåñåíî 
äî êàòåãîð³¿ «äåðæàâíî¿ ñëóæáè», ô³íàíñóâàííÿ ä³ÿëüíîñò³ ÿêî¿ ìàє áóòè 
çàáåçïå÷åíî çà ðàõóíîê äåðæàâíîãî òà ì³ñöåâèõ áþäæåò³â. Сàìå òàêèé 
³íñòèòóò, ä³ÿëüí³ñòü ÿêîãî ôàêòè÷íî á çàáåçïå÷óâàëàñü çà êîøòè ïëàòíèê³â 
ïîäàòê³â, ñòàâ á ðåàëüíèì çàñîáîì ïðåäñòàâíèöòâà ñîö³àëüíî íåçàõèùåíèõ 
âåðñòâ íàñåëåííÿ â óìîâàõ ñó÷àñíèõ ðåàë³é â Óêðà¿í³.
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А н о т а ц і я
Шепель М. А. Позивач у адміністративних спорах у сфері захисту права людини на 

безпечне довкілля : проблеми представництва інтересів. – Còàòòÿ. 
Ó ñòàòò³ çä³éñíåíî õàðàêòåðèñòèêó îñîáëèâîñòåé ðåàë³çàö³¿ íàäàíèõ ó÷àñíèêàì ïóáë³÷-

íî-ïðàâîâîãî ñïîðó ïðàâ, âèçíà÷àþòüñÿ îáñÿãîì íàäàíî¿ ¿õ àäì³í³ñòðàòèâíî¿ ïðîöåñóàëüíî¿ 
ïðàâîçäàòíîñò³. Àâòîðîì îáґðóíòîâàíî, ùî â³äïîâ³äíî äî ïîëîæåíü ÷èííîãî çàêîíîäàâñòâà 
Óêðà¿íè àäì³í³ñòðàòèâíîþ ïðîöåñóàëüíîþ ïðàâîçäàòí³ñòþ òà ä³єçäàòí³ñòþ íàä³ëåí³ ó÷àñíè-
êè ïóáë³÷íî-ïðàâîâîãî ñïîðó, çîêðåìà ãðîìàäÿíè Óêðà¿íè, ³íîçåìö³, îñîáè áåç ãðîìàäÿí-
ñòâà, îðãàíè äåðæàâíî¿ âëàäè, ³íø³ äåðæàâí³ îðãàíè, îðãàíè âëàäè Àâòîíîìíî¿ Рåñïóáë³êè 
Кðèì, îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâ³ ³ ñëóæáîâ³ îñîáè, ï³äïðèєìñòâà, óñòà-
íîâè, îðãàí³çàö³¿ (þðèäè÷í³ îñîáè ïóáë³÷íîãî òà ïðèâàòíîãî ïðàâà). Вèçíà÷åíî, ùî ïîçè-
âà÷åì ó àäì³í³ñòðàòèâí³é ñïðàâ³ ìîæå áóòè íå ëèøå ô³çè÷íà îñîáà, à ³ þðèäè÷íà îñîáà, à 
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òàêîæ îðãàí äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ. П³äêðåñëåíî, ùî íàäàííÿ ïîâ-
íîãî îáñÿãó àäì³í³ñòðàòèâíî¿ ïðîöåñóàëüíî¿ ïðàâîçäàòíîñò³ òà ïðîöåñóàëüíî¿ ä³єçäàòíîñò³ 
є ñâ³ä÷åííÿì äîòðèìàííÿ ïðèíöèïó ð³âíîñò³ ó÷àñíèê³â òàêèõ ïðàâîâ³äíîñèí, â òîìó ÷èñë³ 
ðåàë³çàö³ÿ ãàðàíò³é ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ùî є íåâ³ä’єìíîþ ñêëàäîâîþ äåðæàâíîãî òà 
íàö³îíàëüíîãî ñóâåðåí³òåòó. Îáґðóíòîâàíî âèñíîâîê, ùî åôåêòèâí³ñòü ðåàë³çàö³¿ ïðåäñòàâ-
íèöüêî¿ ôóíêö³¿ çàõèñòó åêîëîã³÷íèõ ïðàâ òà ³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè (òîáòî çàõè-
ñòó ïóáë³÷íîãî ³íòåðåñó òåðèòîð³àëüíî¿ ãðîìàäè ó ïðèðîäîîõîðîííèõ â³äíîñèíàõ) ïåðåäóñ³ì 
çàëåæèòü â³ä çàïðîâàäæåííÿ ìåõàí³çì³â â³äïîâ³äàëüíîñò³ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ. Íàãîëîøåíî, ùî ðåàë³çàö³ÿ òàêî¿ ïðîïîçèö³¿ ïîâ’ÿçóєòüñÿ ³ç íåîáõ³äí³ñòþ îêð³ì çàêîíî-
äàâ÷îãî âñòàíîâëåííÿ ìåõàí³çì³â â³äïîâ³äàëüíîñò³ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ó ðàç³ 
çàïîä³ÿííÿ øêîäè íå ëèøå ïðàâàì òà ³íòåðåñàì ô³çè÷íèõ ÷è þðèäè÷íèõ îñ³á ÷è ñòâîðåííÿ 
çàãðîçè ¿¿ çàïîä³ÿííÿ, à ³ ïðàâàì òà ³íòåðåñàì òåðèòîð³àëüíî¿ ãðîìàäè.

Кëþ÷îâ³ ñëîâà : ñóá’єêò ïóáë³÷íî-ïðàâîâîãî ñïîðó, îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
ïðåäñòàâíèöòâî, ïóáë³÷íèé ³íòåðåñ, åêîëîã³÷í³ ïðàâà.

S u m m a r y
Shepel M. A. Plaintiff in administrative disputes in the field of human rights 

protection for the safe environment: problems of representation of interests. – Article.
The article describes the peculiarities of the realization of the rights granted to the 

participants of the public legal dispute, determined by the amount of administrative procedural 
capacity granted to them. The author substantiates that according to the provisions of the 
current legislation of Ukraine the administrative procedural capacity and capacity are vested 
in participants of a public legal dispute, including citizens of Ukraine, foreigners, stateless 
persons, state authorities, other state bodies, authorities of the Autonomous Republic of 
Crimea, local authorities their officials and officials, enterprises, institutions, organizations 
(legal entities of public and private law). It is determined that not only an individual, but also a 
legal entity, as well as a state authority and local self-government body can be a plaintiff in an 
administrative case. It is emphasized that the granting of full administrative procedural capacity 
and procedural capacity is a testament to the principle of equality of participants in such legal 
relationships, including the implementation of guarantees of local self-government, which is 
an integral part of state and national sovereignty. It is substantiated that the effectiveness 
of the implementation of the representative function of protecting the environmental rights 
and interests of the territorial community (ie, protecting the public interest of the territorial 
community in environmental relations) depends primarily on the introduction of mechanisms of 
responsibility of local self-government bodies. It is emphasized that the implementation of such 
a proposal is connected with the necessity, besides the legislative establishment of mechanisms 
of responsibility of local self-government bodies in case of harming not only the rights and 
interests of natural or legal persons or creating a threat to its causing, but also the rights and 
interests of the territorial community.

Key words: subject of public law dispute, local government, representation, public interest, 
environmental rights.
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