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JI. M. Andpycis

TEOPETHKO-IIPABOBA MOJEJIb OITPUJIIOJHEHHSA
HOPMATHUBHO-ITPABOBUX AKTIB

Beryn. {x 3asHauaroTh HaykoBli, npo6JemMa OOCTYMHOCTI, BiIKPUTOCTI
3aKOHOJIaBCTBa HaOyBae 0COOJMBOTO 3HAYEHHS Lle ¥ TOMY, IO B PoJi «iH(pop-
MaTopiB» y cdepi 3aKOHOAABCTBA CbOTOJHI BCe 4YacTillle BHUCTYMAIOThb Pi3Hi
KOMEPIiHHI CTPYKTYPH, Ki He 3aBKIHU 3[aTHI 3a0€3MeYUTH MOBHY i JOCTOBIpHY
iH(opMaLio Npo 3aKOHU Ta HOPMATHUBHO-NIPaBoBi akTH. [Llo6iablIe, HepinKo Mif
BUTJISIIOM 32KOHIB BOHH BiTBOPIOIOTb HaBiTb He OCTaHHi [X MPOEKTH. ¥ IXHiX
nyOJiKalisix TPamasioTbCs HEBIAMOBIAHOCTI U MOMUJKU. ['0/I0OBHE XK 3HAUEHHS
onyOJIiKyBaHHS TOJSITa€ B TOMY, LIO BOHO € HEOOXiZHOI YMOBOIO HaOpaHHS
aKTaMH YMHHOCTI, IX 3aCTOCYBaHHS, Hi€BOCTi, 0TxKe, 000B’S3KOBOI CHJIH IIpa-
BoBUX HOpM [1, c. 325]. BukopucTaHHA OPUAMUHHX NPUHOMIB, IPABHUJ i 3aCO-
6iB TeXHIKH ONPHUIIOIHEHHS HOPMATHBHO-TPABOBUX AKTiB A€ 3MOTY Cy0’€KTY
MPaBOTBOPYOCTI, AKHUH BUMHSE [il, CIPSIMOBAHi Ha OTNPHUIIOAHEHHS HOPMAaTHB-
HO-TIPAaBOBOr0 aKTa, NOCATHYTH e(PeKTHBHOCTI U OlepaTHBHOCTI ONpPUJIIOIHEH-
HSl HOPMAaTHBHO-NIPAaBOBOTO aKTa Ta CTBOPIOBATH ABTEHTHYHI KOIil OpHUriHaMy
HOPMAaTHUBHO-NPABOBOTr0O akTa. TOMy aKTyasJbHUM JOCJ/iIKeHHSM € (OpMyBaHHS
TEeOPeTHUKO-NIPaBOBOI MOZEeJi ONPUJIOAHEHHS HOPMaTHBHO-NPaBOBUX aKTiB, LIO
MiCTUTHMe TeXHIKO-IOPUAHYHI IIpaBUJIa.

ITocraHoBKa 3aBmaHHA. MeTolo cTaTTi € (POPMYBaHHS TeOPETHKO-IPaBO-
BOI MOJieJli OTIPUJIIOIHEHHSI HOPMAaTUBHO-NIPABOBUX aKTiB JJisi CTBOPEHHS TeXHi-
KO-IOPUJIVYHUX TIPABUJ JOBEJEHHS N0 3arajJbHOr0 BiOMa HOPMAaTHBHO-NPaBO-
BUX aKTiB.

Pesyabratn mocaigxeHHs. CKIafoBO0 YaCTHHOIO TEXHIKW MPaBOTBOP-
4OoCTi pO3MIsaloTh TeXHIKy OnyOJiKyBaHHSI HOPMATHUBHO-NPABOBHUX AaKTiB
B. Bapanos [10, c. 35], 1. Jlusnos, B. Kapryxin [2]. H. Biracenko nosicHioe,
110 onyOJ/iKyBaHHSl HOPMaTHBHO-NPaBOBUX aKTiB CIPSIMOBaHe Ha IOLUHMPEHHS
MaKCHUMaJsbHO TOYHOI iH(popMauil Mpo NPUHUHATI NPaBOBi aKTH U CTBOPEHHS
MOXKJ/MBOCTEH IpoMajsiHaM Ta iHIIMM cy®’eKTaM MNpaBa 1Jis O3HAHOMJEHHS 3
numu [3, ¢. 238]. Oxpim HasBaHMX HayKOBLIB, TeXHiKy Omy6JiKyBaHHSI HOp-
MaTHUBHO-TIPABOBUX aKTiB Takoxk BusHadae l. lyTak Ta BBakae ii BULIOM Ipa-
BOTBOPYO! TeXHiKH, fIka CIIpsSIMOBaHa Ha 3a0e3NedyeHHS BiJBHOrO JOCTYMY [0
aBTEHTHYHMX TEKCTiB NPUHHATHX HOPMAaTHBHO-TpaBoBux akTiB [9, c. 9]. fk
6aunmo B. Bapaunos, H. Bnacenko, . Jlusnos, B. Kaptyxin, [. Ilyrak 3oce-
PeKYIOTh YBary BUKJIOYHO Ha TeXHilli ony6JiKyBaHHS HOPMAaTUBHO-IPABOBUX
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akTiB. BBaxkaemo, 110 3BYy)KeHHSI IOPUIMUYHOI TEXHIKM CyTO 10 OmnyOJiKyBaH-
HSl HOPMaTHMBHO-TNIPAaBOBUX aKTiB IOB’fi3aHe i3 NepeBaKaHHSM Takol (opMHU
OTIPUJIIOIHEHHS HOPMATHUBHO-MPABOBUX aKTiB, K ONyOJiKyBaHHS B odillili-
HUX IPYKOBaHMX BHAaHHAX. OQHAK PO3BUTOK K CYCHiJBHUX BiIHOCHH, TaK i
HayKOBO-TeXHIUHHUX [JOCHATHEHb, a TAK0XX BUKOPHUCTAHHS €JEeKTPOHHOIO OIpH-
JIOfHEeHHS1 Ha o(iuilHKUX Beb-calTax OpraHiB Aep:KaBU Ta OPraHiB MiCLEBOTO
CaMOBPSIlyBaHHS, $IKe BUKOPUCTOBYETbCS MNapaJsesnbHO 3 odiuiiHUM omy6.i-
KyBaHHSIM HOPMATHBHO-IIPABOBUX aKTiB, NMOTPeOYyIOTb CTBOPEHHS HOPUAMYHHUX
MpaBuJl, MPUHOMIB, 3aC00iB caMe ONPHUJIIOJIHEHHS HOPMATUBHO-IPABOBUX aKTiB.
BBaxkaemo, 110 BHHHK/Ia notpeba (opMyBaTH CaMe TeXHIiKy ONpPUJIIOAHEHHS
HOPMaTHUBHO-NIPABOBUX aKTiB.

[lono CTPYKTYpPHHUX eJleMeHTIB TeXHiKH ONpHUJ/I0JHeHHS HOPMaTUBHO-NIPaBo-
BUX aKTiB, TO Hacammepes, 3 siCYyEMO, 110 BU€Hi BIiIHOCATb 10 CTPYKTYpPH TeXHi-
ku onyOJikyBaHHs. CTPYKTYypHI eJleMeHTH TeXHiKH omnyOJikyBaHHS (OPMYIOTb
T. Kamanina ta [. lllytak po3kpuBalTh dyepe3 CYKYIHICTb TaKHUX €JEMEHTIB:
3HaueHHs onyOJiKyBaHHS HOPMAaTHBHO-IIPABOBHUX AKTiB; MOHATTS OMyOJ/IiKyBaH-
HSl HOPMaTUBHO-NIPABOBUX aKTiB; CTPOKHU ONyOJiKyBaHHS HOPMaTHBHO-IIPaBoO-
BUX aKTiB; 3aco0u odiuilHOTO omy6JiKyBaHHS HOPMATHBHO-NPABOBUX aKTiB;
MoBa o(iuifiHoro ony6JiKyBaHHS HOPMATUBHO-IPABOBUX aKTiB; CMOCOOM HAOYT-
TS UMHHOCTi HOPMAaTHUBHO-NIPaBOBUMHM akTamu [1, c. 325; 8, c. 343-344].

BukopucTaHHSl CTPYKTYPHHUX e/leMeHTiB TeXHiKH onyOJ/liKyBaHHSI HOPMAaTHUB-
HO-NIPABOBUX aKTiB, aki 3anpornoHoBaHi T. Kamaninotwo ta I. lyrakowm, € miz-
IPYHTSAM [JI51 HALIOTO BHCHOBKY, L0 BOHH € BUXIJHOW IiACTaBOK A/ (POPMY-
BAaHHS CTPYKTYPHHUX €JIeMEHTIB TeXHiKH ONPUJIIOIHEHHSI HOPMATUBHO-[IPAaBOBUX
akTiB. OCKi/JIbKH BBaXXKa€MO, 110 TeXHiKa OMPHUIIOJHEHHS HOPMATHUBHO-IIPABOBUX
aKTiB MOXe JaTH BIiANOBiAi HA 3alMUTaHHSA: HaBIll0O HOPMAaTUBHO-NIPABOBI aKTH
HeOOXiIHO ONpPUJIIONHIOBATH; 10 TaKe ONpPUJOIHEHHSI HOPMAaTHUBHO-PABOBOTO
aKTa; B dKi CTPOKM HOPMATHBHO-NIPABOBi aKTH MOBHHHI OIPU/IIOJHIOBATHUCH;
IKi 3acO00M BHUKOPHUCTOBYIOTbCS MAJIsSI ONPHU/IIOJHEHHS; ONPHUMIOAHEHHS B SKHX
3aco6ax BBaxKaeTbcsl OQilliiHUM; sIKi Heo(illilHi 3aCO0U ONPUIIOIHEHHS; KOO
MOBOIO ONPUJIIOHIOIOTHCS HOPMATUBHO-IIPABOBI aKTH; K YUHUTH, KO HAa HOP-
MaTHBHO-TIPaBOBOMY aKTi € 00MexKyBaJbHUH IpUd; 36epiraTu opuriHa;a HopMa-
THUBHO-TIPABOBOTO aKTa YW NepelaBaTH [0 apXiBy; YU CTBOpPIOBATH Ta 3abeslle-
qyBaTH JOCTYN 3alliKaBJeHUM Cy0 €KTaM 0 OPUTiHaJy HOPMaTHBHO-TIPABOBOTO
aKTa Ta BUJAaBaTH 3aCBiIUeHy Ha/eXXHUM YUHOM KOIIil0.

Takox BBaxKaeMo, 110 [OUIIbHO 10 CTPYKTYPU TeXHiKHM OINpPHUIIOAHEHHS
HOPMATHBHO-NIPABOBUX aKTiB BBECTH IPUHOMU Ta MpaBUJa BigoOpakeHHS
OpUriHa/Jy HOPMaTHBHO-IPAaBOBOIO aKTa y KOMifX, L0 MiAJIATAI0Tb ONPHUJIOA-
HEHHIO, iIHCTPYMEHTH TrapaHTyBaHHS Ta 3a0e3nedyeHHs aBTEHTHUUHOCTI TEKCTiB
KOIiil HOPMATHBHO-NIPaBOBUX aKTiB, IpaBuJa 30epiraHHs OpUriHaNiB HOPMATHUB-
HO-TIPaBOBUX aKTiB.

fKio 3amuTaTH HayKOBIS, OPUCTA-MpakTHKa Oyab-siKoi chepu IOPUCTPY-
JeHIii, NepxKaBHOTO CJYKOOBLS UM HApONHOro Aemyrtarta: fAe 30epiraioTbCs
opuriHa/ U 3akoHIB YkpaiHn? Mu He OTpUMaeMO OJHO3HAYHOI BIIEBHEHOI Bi-
noBini. [lpaBusna mpo 36epiraHHd Ta BiANOBigaJbBHICTH 3a 30epiraHHS OPHTi-
Ha/liB HOPMAaTHBHO-NIPABOBUX aKTiB OOOB’SI3KOBO MOBHMHHI OYTH BKJIOYEHi 10
CTPYKTYPH TEeXHIKM ONpPHJIOJHEHHS HOPMAaTHUBHO-NPaBOBUX akTiB. JocTyn no
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OpHriHa/ly HOPMaTUBHO-NIPABOBOIO aKTa Ta HOPMATUBHE PErYJ/IIOBAHHA IOPSAKY
30epiraHHg JafyTh 3MOTY BHUKJ/IOUATH OyAb-SKi CYMHiBH ILOIO BiAMOBiAHOCTI
TEKCTY HOPMATUBHO-TPABOBOr0 aKTa, IKUH OYyB yXBajeHUH, MiATUCAHHUH TOMY,
IO ONpu/IOAHeHUH. B YkpaiHi eIMHUM cocO60M OTpPUMATH KOIiIO OpHUriHAMY
HOPMAaTHBHO-NIPABOBOrO aKTa € 3aluT Mpo OfepxKaHHS iHpopMmalil 3 iHpopma-
HifiHOro oHIy €IMHOrO 1epKaBHOT'O PeecTPy HOPMATHBHO-NPABOBUX aKTiB.

[IIo6 nmpunucu HOPMATUBHO-NPABOBUX aKTiB Oy/JM JOBeleHi 10 BiZoMa rpo-
MaJisiH, KMX BOHH 0e3I0CepellHbO UM OINOCePefKOBAHO CTOCYIOTbCS, B 3aKOHO-
JaBCTBi HEOOXiHO UiTKO BM3HAYaTH HOPMH, L0 BU3HAYAIOTh MpPaBUJa, IHCTPY-
MEHTH Ta NPUHOMH ONPUJIIOJHEHHSI HOPMATHBHO-IIPABOBUX aKTiB.

[TincymoBytouu, BU3HauUaeMo, 110 TeXHiKa ONPU/IIOAHEHHS HOPMAaTHBHO-NIpa-
BOBHX aKTiB OXOIJIIOE: 1) 3HauYeHHs ONPUIIOAHEHHS HOPMATHBHO-TIPABOBHMX
aKTiB; 2) MOHATTS ONPUJIOJHEHHS HOPMATUBHO-NPABOBUX AaKTiB; 3) MOHSATTS
OiLiHHOTO ONPHUJIIONHEHHST HOPMATHBHO-TIPABOBUX aKTiB; 4) CTPOKH OMPUJIIO]-
HEHHsI HOPMATHBHO-IPABOBMX aKTiB; D) 3aC00H OQILiHHOro ONPH/IIOIHEHHS
HOPMATUBHO-MIPABOBUX aKTiB; 6) MOBY O(ILiFHOr0 OMPUIIOIHEHHS HOPMATUB-
HO-TIPABOBMX aKTiB; 7) MPUHOMH Ta MpaBU/a BiloOpaXKeHHsI OPUTiHATY HOpMa-
THBHO-TIPABOBOrO aKTa B KOMifAX; 8) iHCTPYMEHTH rapaHTyBaHHs Ta 3abeslie-
UeHHsI aBTEHTHYHOCTI TEKCTIB KOMiil HOPMATHBHO-TPABOBKMX aKTiB; 9) mpasuJa
30epiraHHsg OpUriHa/NiB HOPMATHUBHO-MPABOBUX aKTiB.

BkazaHi CTpyKTypHi efleMeHTH € MiACTaBoo (OPMYyBaHHS TeOPETHUKO-TIPABO-
BOI MOJeJi ONPUJIIOJHEHHSI HOPMATHBHO-IPAaBOBUX AaKTiB, sIKa MiCTUTHME TeX-
HIKO-IOPUMYHI NpaBUJ/a LIOA0 CTPOKIB ONPUJIOJHEHHS HOPMAaTHUBHO-IIPAaBOBUX
aKTiB, 3ac00iB ONPHUJIIOJIHEHHS HOPMATHBHO-PABOBUX aKTiB, MOBH O(illiiHOTO
ONPUJIIOJHEHHSI HOPMAaTUBHO-NIPABOBUX aKTiB, IPUHOMIB Ta MpaBHJ Binobpa-
JKEHH$ OpUTiHaJ/iB HOPMAaTUBHO-NIPABOBUX AKTiB Yy KOIifX, iIHCTPYMEHTIB rapas-
TyBaHHS Ta 3a0e3nedyeHHsT aBTEHTUYHOCTI TEKCTiB KOMi HOPMaTUBHO-TIPABOBUX
aKTiB Ta NpaBUJ 30epiraHHsl OpPUTiHA/NiB HOPMATUBHO-NIPABOBUX aAKTiB.

CTpoKH ONpU/IIOAHEHHS HOPMATHBHO-NPaBOBUX akTiB. CTPOK ONpUIIIOL-
HEeHHsl YXBaJleHUX HOPMaTUBHO-NPABOBUX AaKTiB IOBHHEH OYyTH HOPMaTUBHO
BHU3HAUEHUM U 3a/€XKUTh BiJ BHAYy HOPMaTHBHO-NPABOBOTO akTa Ta Cy0 eKTa
npaBoTBopyocTi. CTPOK ONPUMIOJHEHHS] HOPMAaTHBHO-NIPABOBUX aKTiB — Le Mpo-
Mi>KOK 4acy, MPOTIroM SIKOro cy6’e€KT MpaBOTBOPUOCTi MOBHUHEH 3iHCHUTH Ail
IJ151 OTIPUJIIOAHEHHSI YXBaJeHOr0 HUM HOPMAaTHBHO-TIpaBoBoro axkra. CrniauBatu
CTPOK MOYMHAE 3 MOMEHTY NMPUUHATTS Ta MiANHUCAaHHS HOPMATHBHO-NIPaBOBOTO
aKTa B yCTaHOBJeHOMY Mopsinky. PopMyBaHHS HOPMAaTHBHO-NPABOBOTO aKTa
K I0PUAMUHOTO JOKYMEHTa Ta HOoro mianucanus (BisyBaHHsI) YIOBHOBaXKEHUMH
0cobaMM € IPUANYHUM (PAKTOM 1JIs1 CIJIUBY CTPOKY ONPHUJ/IIOAHEHHS. Y CTaHOB-
JIEHHS1 CTPOKIB [/151 ONPUJ/IOAHEHHS] HOPMaTHBHO-NIPaBOBUX aKTiB MiATBEPIXKYE,
1110 OTIPHUJIIOJHEHHS € 060B’sI3KOM Cy0’€KTa IPaBOTBOPUOCT] Ta CTBOPIOE YACOBi
Mexi mJs Horo BUKOHaHHS. HallioHasbHe 3aKOHOAABCTBO BCTAHOBJIOE Pi3HI
CTPOKH MJISl ONPHUJIOAHEHHS HOPMATHBHO-NPABOBUX aKTiB. 3TiIHO 3 MYHKTOM
nepwnM Ykasy [Ipesunenra «IIpo nopsaok ogiliiHOro OnpuUIOHEHHST HOPMa-
TUBHO-NIPABOBUX aKTiB Ta HaOpaHH HUMH YMHHOCTI», CTPOK 1JIsl ONPHUJIIOHEH-
Hs 3aKOHIB YKpaiHH, iHIuX akTiB BepxoBHoi Panu Ykpaiuu, aktiB [Ipesunenra
Ykpainu, Ka6inery MinicTpiB YKpalHu» CTaHOBUTb He Mi3Hillle K I ATHAAUS-
TUIEHHUH TePMiH Mic/s (X NPUHHATTS y BCTAHOBJAEHOMY MOPSIAKY i MiANHCAHHS.
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Onpu/ofHIOIT HOPMATUBHO-NIPABOBI aKTH BIiANOBIAHO N0 MOPSIAKY, BCTa-
HOBJIeHOTO 3akoHoM YKpainu «IIpo moctynm mo my6uiuHoi iH(popmauii», MiHic-
TepcTBa Ta iHIII LEHTPaJbHi OpPraHUM BUKOHABUOI BJaA, MiCLeBi Hep:KaBHi
aJMiHiCTpaLil Ta OpraHM MiCLEeBOr0 CaMOBPsAyBaHHS. ToMy MoxeMO 3poOu-
TH BHUCHOBOK, 1[0 ONPHUJ/IOAHEHHS HOPMAaTHUBHO-NPABOBUX aKTiB MiHiCTepCcTB U
{HIIMX LIeHTPaJbHUX OPraHiB BUKOHABYOI BJAAH, MiClLIeBUX JePKABHUX aaMiHi-
CTpalill Ta OpraHiB MiCLIeBOTO CaMOBpPSIAyBaHHS 3iHCHIOETHCS HEBIAKJIANHO,
ajie He MisHille M’aTH poOOUMX AHIB 3 AHS IX 3aTBepKEeHHS SIK JOKYMEHTa.

HactynHuMm eneMeHTOM TeOpeTUKO-IIPAaBOBOI MOJeJi OIPUIIIOIHEHHS] HOPMaTHB-
HO-TIPAaBOBUX aKTiB aKTiB € 3aCO0HM ONPU/IIOIHEHHS HOPDMAaTHBHO-TPABOBUX aKTiB,
IKi 00yMOBJIeHi (hOpMaMM ONPHUJ/IIONHEHHS: OMyOJiKyBaHHS HOPMAaTHBHO-IIPaBOBUX
aKTiB, eJIEKTPOHHE ONPHUJIIOJHEHHS HOPMAaTHBHO-IPABOBUX aKTiB Ta OrOJOLIEHHS
HOPMAaTHBHO-NIPAaBOBHUX aKTiB 4yepe3 pafio Ta TesebaueHHs. BiamosigHo no crarti
21-1 3axony Ykpaiuu «[Ipo mopsiiox BHUCBiT/JIeHHS Mis/IbHOCTI OpraHiB AepKaB-
HOI BJIaJIM Ta OpPraHiB MiCLleBOro caMOBpSIyBaHHS B YKpaiHi 3aco6aMu MacoBOl
inopmauil», 10BeeHHS 10 BilOMa Hace/JeHHsS 3aKOHIB YKpaiHM Ta iHIIMX HOp-
MaTHBHO-TIPABOBHUX AaKTiB 3MiHCHIOETbCS LIISAXOM 1X OQIliHHOTO OmyOJiKyBaHHS,
BIIMOBIHO 10 3aKOHY, NepPKaBHUMH IPYKOBAaHUMH 3acob6aMH MacoBOi iH(popmaLil
Ta OQiLiHHUMH IPYKOBAHWMU BUIAHHSMH (oq)iuiﬁHHMH BUIAHHSIMH ), BUCBITJIEHHS
aynioBidyanpHUMH 3aco0aMH MacoBoOl iHdopMallil, ONMpUIOIHEHHS Ha OMiliHHUX
BeG-caiiTax OpraHiB Jep:KaBHOI BJAAX Ta OPraHiB MiCLEBOro caMoBpsiyBaHHs [5].
ToMmy MOxKeMO BHOKpPeMHMTH TakKi 3aCOOM OIPHJIIOAHEHHS HOPMAaTHUBHO-NPABOBHX
aKTiB: IpyKOBaHi BUI@HHS; aylioBi3ya/bHi 3aco6u MacoBol iHhopmMalii Ta odiliiHi
BeO-CalTH OpTaHiB AepKaBHOI BJaIW W OpraHiB MiCLEBOTO CaMOBPSIIYBaHHS.

[lono MOBH ONPUJ/IIOAHEHHS HOPMATHBHO-NPAaBOBUX aKTiB, TO y KpaiHax 3
OHIEIO JepKaBHOI MOBOIO O(ilifiHe ONPUMIONHEHHS HOPMATHBHO-NPAaBOBUX
aKTiB 3[iHCHIOETBCS BUKJ/IOUHO JIep:KaBHOI MoBoio. [loTpeba onpuniogHeHHS
HOPMAaTHBHO-NIPABOBUX aKTiB JeKiJbKOMa MOBAMU BUHMKAE y OaraToHaLiOHaJb-
HUX fepxKaBax. [Ipe3ymnuis 3HaHHS1 3aKOHY BUMarae, 1100 BiH OyB 3p03yMiJUM
i TOCTYMHUM yciM TpoMajsiHaM, siki B 6OaraToHallioHAJAbHIN NepKaBi BUKOPUCTO-
ByIOTb pisHi moBu [4, c¢. 109]. Tax, y Kopoaisctsi Besbriss nutanus moBu
OTNIPUJIIOHEHHSI HOPMAaTUBHO-NPABOBUX aKTiB Bpery/boBaHe 3akoHoM «IIpo
BUKOPUCTAHHSl MOB y 3aKOHOAABUMX MHUTAHHSAX ONpPUJIOAHEHHs, MyOJ/ikauil ta
BBeJeHHS B JiI0 HOPMAaTHBHO-NIPABOBUX aKTiB». BimnosinHo no craTTi 4 BKasa-
HOTO 3aKOHY, 3aKOHH Micjsl X mpoMyJibrauil ny6aikyoTbcst B oiliiHOMYy ApY-
KoBaHOMYy BHJaHHi «Moniteur belge» dpaHIy3bKOIO Ta TroJIaHICHKOI MOBa-
M. TekcTH 3aKOHIB (DPaHIY3bKOIO ¥ TOJJaHACBKOI MOBAMH MOBHUHHI CTPOTO
Binnosigaty oaumu oxgHomy [11]. Illomo mpakTHku YKpaiHM y BperysroBaHHi
MOBM OINPUJIOAHEHHSI HOPMAaTHBHO-NPaBOBUX aKTiB MOXKEeMO KOHCTaTyBaTH,
110 Le MUTaHHS OyJ0 BPEryJbOBAHO Ha 3aKOHOAABUYOMY PiBHi JIHIIE y KBiTHI
2019 poxky. [1po MoBY omnpu/tOAHEHHS] HOPMATHBHO-TIPABOBUX aKTiB 3rajiyBaJjio-
¢ BUKJIIOUHO B YkKasi [Ipesunenrta «[Ipo nmopsinox odiuifiHoro onpumtogHeHHs
HOPMaTHMBHO-NIPABOBUX aKTiB Ta HaOpaHHS HUMH YHHHOCTi». 3TiIHO 3 MyHKTOM
1 Yxasy Ilpesunmenta «[Ipo mopsimok odiuiliHOro onpuJOIHEHHS HOPMATHB-
HO-TIPABOBUX aKTiB Ta HaOpaHHS HUMM UWHHOCTI», 3aKOHU Y KpaiHH, iHIIi aKTH
BepxosHoi Pamu Yxkpainu, akrtu [Ipesupenrta Ykpainu, Kabinety MiHicTpi
YKpalHu nianaraloTb ONpUJIIOAHEHHIO fepxKaBHOW MoBow. [To3a yBarowo Bkasa-
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HUM akToM OyJIO 3a/JMIIEHO MOBY ONpPUJIOJHEHHSI HOPMAaTHBHO-TIPABOBHX aKTiB
LeHTPa/bHUX Ta {HIIMX OPraHiB BUKOHABYO! BJAAH, MICLIeBUX AepKaBHUX aIMi-
HicTpalili, a Tako»K OpPraHiB MiCLleBOro caMoBpsiayBaHHs [6].

UeproBum esleMEHTOM TEOPETHUKO-TIPABOBOI MOAIe/Ii OMPUIIOAHEHHS HOPMATUB-
HO-TIPAaBOBUX aKTiB € NMPUHOMH Ta MpaBuUia BiLoOpaKeHHs OpUriHasy HOpMaTHB-
HO-TIPABOBOTO aKTa B KomisgxX. ONpUII0AHIOI0YY HOPMATHBHO-TIPABOBHH aKT uepe3
tdhopmu onybJiKyBaHHS B IPYKOBAaHOMY BHJAAHHI YW PO3MillleHHS Ha BeO-CauTi,
HeoOXifHO NOTPUMYyBATHUCS NPaBUJM s ileHTHiKalil NpaBOBOro 32 O3HAKaMH,
10 Bino6paxKawTb HOro oQiliiHUN XapakTep i BiIPi3HSIOTb Bill HU3KU CXOKHX
nokyMmeHTiB. [lepenycim mig yac BimoOpakeHHSI TEKCTY HOPMAaTHBHO-NPAaBOBOTO
aKTa Ha [arnepoBOMY UM eJeKTPOHHOMY HOCil HeoOXiIHO MepeaaBaTH BCi peKBi3U-
TH HOPMAaTUBHO-IIPABOBOTO aKTa, Cepell IKHX: Ha3Ba BUAY HOPMaTHUBHO-NPaBOBO-
ro akTa; Ha3Ba OpraHy, iKMK HOro BHJAB; HaMeHyBaHHs (MOBHE Ta CKOpoYeHe);
JaTa MPUHAHSTTS; HOMeP HOPMAaTUBHO-NIPABOBOro akTa. Taki peKBi3sUTH YTBOpIO-
I0Tb THUTYJ (THTYJBHHME JIMCT) MPABOBOTO IOKYMeHTa. € TaKoXK PEeKBi3WUTH, SIKi
pO3MillleHi B KiHIli HODMaTHBHO-TIPABOBOTO aKTa, i 10 HUX HaJeXkKaTb MicClle BUIAH-
us (HasBa MicTa); Jata MiANMCaHHS; MOBHE HaHMeHyBaHHs mocank oco6u (ocib),
sKa mignucana (migmucanan) DOKyMeHT; MPi3BHILE Ta iHiliaa¥ MocagoBoi 0cobu
(oci6), saxa mignucana (mignucann) nokyment; Horo (ix) oco6ucruit migmuc (cra-
BUTBLCS TiJIbKH Ha OpMTiHa/ai mpasosoro pokymenta) [7]. Ilin uac Bimo6parkeHHs
TEKCTy HOPMAaTUBHO-NPABOBOrO aKTa HEeOOXiIHO He MOpYyLIYyBaTH CTPYKTYpPHOI
LiJiCHOCTi, a ManepoBa 4M eJIeKTPOHHA KOIil MOBUHHI MiCTUTH BCi CTPYKTYpHI
eJIeMEHTH OpHriHa/Iy HOPMATHBHO-TIPABOBOTO akTa (mpeamOyJsa, KHMra, posi,
CTaTTSl, YacTUHa, NyHKT). Lle came crocyeTbcsl i Ha3B CTPYKTYPHUX eJIeMEHTIB
HOPMAaTHBHO-TIPABOBOTO aKTa. TaK0XK He HOMYyCKAETbCs BHECEHHS OyIb-IKHX 3MiH
[0 TEKCTiB HOPMAaTHBHO-NPABOBUX aKTiB PENAKTOPaMH APYKOBAHUX BHIAHb YU
BiINOBina/bHUMU 0CO0aMH 3a esNleKTpoHHe onpunoaHeHHs. OTxKe, Komisi HOpMa-
THUBHO-TIPABOBOTO aKTa MOBWHHA BiAINOBIAaTH OPWUTiHaNly HOPMAaTHBHO-TIPABOBOTO
aKTa K 32 30BHILIHIMUA PEKBi3UTaMH, TaK i 3a 3MiCTOM TEKCTY.

[HCTpyMeHTH rapaHTyBaHHS Ta 3a0e3MeYeHHs] aBTEHTUUYHOCTI TEKCTiB KOMil
HOPMAaTHBHO-NIPABOBUX aKTiB HeOOXiAHi /151 TOro, o0 KOXHa 3allikaB/eHa
ocoba OyJsia BIIleBHEHA B TOMY, L10 ONPU/IIOAHEHUH HOPMATHUBHO-NPABOBUH aKT
Bi[TIOBifae MPUUHATOMY Ta MiAMUCAHOMY B YCTAHOBJEHOMY MOPSAKY OPUTiHATY
HOPMATHUBHO-NIPABOBOT0 aKTa. BaXK/MBUM € MPaBUJIO LIOAO MiATOTOBKH TEKCTY
1 30BHILIHbOTO BUIJISLY KOIil HOPMaTUBHO-IIPABOBOTO aKTa A/ ONPUJIIOAHEHHS
penaktTopoMm oQilliiHOr0 APYyKOBAaHOTO BUAAHHS UM BiAMOBifa/JbHOIO 0CO00I0 32
eJeKTPOHHe onpu/ofHeHHs. HacaMmnepen TeKCT i 30BHILIHIM BUIJISA KOMil HOP-
MaTHBHO-TIPABOBOTO aKTa MJisl ONPHUJIIOAHEHHS OBUHEH (POPMYBATHUCS B CTPOTiH
BignoBigHocTi mo opurinanay. Ilicasi ¢popmyBaHHS 30BHILIHLOrO BUPaXKeHHS U
TEeKCTY HOPMATHBHO-IIPABOBOTO aKTa B TOMY BHUIJISIII, y SIKOMY BiH Oyzne ompu-
JIIOHIOBATHUCS, NTOBUHHA IIPOBOAMTHCS IlepeBipka Ha pi3Hi BUOU IMOMMJIOK Y
TEeKCTi Ta Ha BiAMNOBIAHICTH TEKCTYy OPUriHA/Iy HOPMATHUBHO-NPABOBOIO aKTa,
OCKIJIBKH JJIS1 OTIPUJIIOAHEHHS HOPMaTHBHO-TIPABOBUX aKTiB € BUMOTa, 110 ONPH-
JIIOAHEHHUH TEeKCT HOPMAaTHBHO-NIPABOBOIO aKTa MOBUHEH OYTH MOBHOW H 4iT-
KOIO KOIIi€l0 OpUTiHa/My HOPMAaTHUBHO-MpaBoBOro akTa. [lomanbiui 3MiHKA B 3MiCT
TEKCTY HOPMATHBHO-IPABOBOTO aKTa, MiATOTOBJEHOTO AJS ONPHUIIOAHEHHS, He
nonyckaoTbesd. ToMy HeoOXigHO HAa HOPMATHBHOMY piBHI 3aKpinmuTH BUMOTY,
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L0 TeKCTH O(iLiHHO ONPU/IIOJHEHUX HOPMATHBHO-NPABOBUX aAKTiB € TOYHOIO
KOIi€I0 yXBaJ/eHOro Ta MiANHCAHOTO HOPMATHBHO-IIPABOBOTO aKTa.

[IpaBusa 36epiraHHs OpUTiHAJNIB HOPMATHBHO-IPABOBUX AKTIiB € BAXKJIUBUM
KOMIIOHEHTOM TeO0pPeTHUKO-IIPAaBOBOI MOJeJli ONPUJIIOJHEHHSI HOPMAaTUBHO-IIPaBo-
BUX aKTiB, ajl>kKe, 32 4ac (PyHKLiOHyBaHHS1 OpraHaMH Jep:KaBU Ta OpraHu Miclie-
BOTO CaMOBPSIIyBaHHSl CTBOPIOETBCS I€BHA CYKYINHICTb HOPMATUBHO-IIPABOBUX
aktiB. [IpuiiHsATI Ta mianMcaHi yMOBHOBa)KeHUMH OCO0aMH B YCTaHOBJIEHOMY
MOPSAKY HOPMATHUBHO-MPABOBi aKTH € OpUTiHaJaMH, siKi HeoOXigHO 30epiraTu
KOXXHOMY i3 cy06’eKTiB mpaBoTBopuocTi. BBaxaemo, uio mpaBuso npo 306epi-
raHHS HOPMATUBHO-TIPABOBUX aKTiB MOBUHHe OyTH 3aKpimJjeHe HAa HOPMATHUB-
HO-IIPaBOBOMY piBHi i NOLIKMPIOBATHU CBOK A0 HA BCi BUAW HOPMATHUBHO-NIPABO-
BUX aKTiB 6e3 Oylb-IKUX BHUHATKIB. KoXeH cy6’eKT MpaBOTBOPUOCTi MOBUHEH
YXBaJUTH HOPMaTHBHO-IPAaBOBHH akT (1le MOXKe OYTH MOJIOXKEHHs), IKUM Pery-
JIIOBATHMEThCSI NOPSNOK 30epiraHHs OpHUriHa/liB HOPMATHUBHO-NPABOBUX aKTiB.
O60B’a3kK 1010 36epiraHHs OpUTriHa/NiB HOPMATHBHO-NPABOBUX aKTiB HaHWKpa-
lle MOKJANAaTH Ha anapar ado IPUAHYHY CayKOy OpraHy Aep:KaBU UM OpraHy
MiCLIEBOTO CaMOBPSIAyBaHHS, a BiANOBigabHUMHU 0coOaMU 3a 30epiraHHs OpPHTi-
HaJliB BU3HAYaTH [XHiX KepPiBHUKIB.

BucHoBku. Ha nigcrasi BUk/iageHoro, MoXKeMo MiACyMyBaTH, L0 TEOPETH-
KO-IIPaBOBa MOJZeJb ONPUJ/IIOJHEHHS HOPMaTHBHO-IIPABOBUX aKTiB € HEOOXiHO0
17151 3a0e3NeyeHHs] TeXHIKO-FOPUIUUHUMU [IpaBUNaMH CTBOPEHHS aBTEHTHUHHUX
KOT} opuriHasy HOPMaTHBHO-TIPABOBUX aKTiB, FapaHTOBAHOTO AOCTYIY CYy0 €K-
TiB NpaBa [0 TEKCTY HOPMaTHBHO-NIPaBOBOrO aKTa, NOCATHEHHSI BUCOKOIO pPiB-
HS J0Bipy Cy6’€KTiB MpaBa 10 ONPHIIOJHEHUX TEKCTIB HOPMATUBHO-TIPABOBHX
aKTiB, IPUUHATUX HOPMATUBHO-NIPABOBUX aKTiB Ta (DyHKLIOHYBaHHS y Hep2KaBi
MPUHLMUIY MPaBOBOI BU3HAUEHOCT.
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AHoTanisa

Andpycis JI. M. TeopeTHKo-paBoBa MOJEJb ONPUIIOJHEHHS HOPMATHBHO-TIPABOBHUX aK-
tiB. — CrarTs.

Mertoro craTti € (hopMyBaHHSI TeOPeTHKO-NPABOBOI MOAeJi OMPH/IIOJHEHHST HOPMaTHBHO-IPaBo-
BUX aKTiB /151 CTBOPEHHS TeXHiKO-IOPUAMYHHUX MPABHJI IOBEJeHHS [0 3arajbHOro BiloMa HOpPMaTHUB-
HO-TIPABOBMX aKTiB. ¥ CTATTi MpoaHa/Ni30BaHO TEOPETHKO-TIPaBOBY MOLE/b ONPU/IIOLHEHHS HOpMa-
TUBHO-TIPaBHUX aKTiB, fKa € HEOOXiNHOW0 A5 3a0e3leueHHs Ha/JeXHOro (QyHKUIOHYBaHHS Yy Jep2KaBi
NPUHLMITY [PaBOBOI BH3HAueHOCTi. BHOKpeM/eHO CTPYKTYpHi esfleMeHTH TeXHIKH OMPHJIIOfHEHHS
HOPMaTHBHO-NIPABOBHX aKTiB, AKi € MifcTaBo0 (popMyBaHHS 3ragaHoi Mozesi. OnucaHo CTPoOKH, 3aco-
6u i MOBY ONPHUJIIOJJHEHHS HOPMATHUBHO-IIPaBOBUX aKTiB. OCOO/MMBY yBary 3ocepeKeHo Ha MpUiioMax
Ta TpaBU/Iax BiloOpakeHHs OpHUriHaly HOPMaTHBHO-IPAaBOBOro akra B Komisix. KoHcraToBaHo, 110
KOIlifl HOPMATUBHO-IIPABOBOrO aKTa II0OBUHHA IIOBHICTIO BiANOBIIATH OPUriHATY HOPMAaTHBHO-IIPABOBO-
ro axra. JloBeneHo, 110 npaBu/a 36epiraHHs OpUriHa/liB HOPMAaTHBHO-TPaBOBHUX aKTiB € BaXK/IMBHUM
KOMIIOHEHTOM TEOPETHKO-TIPABOBOI MOJeJi ONpPHJIIOJHEHHS] HOPMaTHBHO-IPABOBUX aKTiB, ajke, 3a
yac (yHKLiOHYBaHHSl OpraHaMH Jep»KaBH Ta OPraHy MiCLeBOro CaMOBPSIyBaHHS CTBOPIOEThCS [€BHA
CYKYITHICTb HOPMaTHBHO-NPaBOBHX akTiB. [IpuiiHaTi Ta nixnucaHi ynoBHOBaXKeHUMHU 0CO0aMU B yCTa-
HOBJIEHOMY TIOPSIIKY HOPMAaTHBHO-IIPABOBi aKTH € OpUriHanaMH, siki HeoOXiIHO 30epiraTh KOXKHOMY
i3 cy6’ekriB mpaBoTBOpUOCTi. BH3HaueHo, 1110 MpaBUJIO TIPO 30epiraHHsl HOPMATHUBHO-TIPABOBUX aKT{B
MOBHHHE OyTH 3aKpiljieHe Ha HOPMATHBHO-TIPaBOBOMY piBHi i NOLIMPIOBATH CBOM [jl0 Ha BCi BUIM
HOPMAaTHUBHO-NIPaBOBUX aKTiB Ge3 Oyb-IKMX BUHATKIB. KoxkeH cy6’eKT IpaBOTBOPUOCTi MOBHUHEH YX-
BaJIUTH HOPMATMBHO-TIPaBoBHH aKT (e MOXKe GYTH MOJIOMKEHHSI), TKHM PeryJ/i0BaTHMEThCS TOPSIOK
30epiraHHsl OpUTiHANB HOPMaTHBHO-IPABOBUX aKTiB. 3p06JieHO BHCHOBOK, IO TEOPETHKO-NPABOBA
MOJe/Ib OTIPHJIIOAHEHHST HOPMATHBHO-IIPABOBHX aKTiB € HEOOXifHOIO A/ 3a0e3neueHHs] TeXHIKO-I0pH-
JUYHUMU [TPaBUJIAMH CTBOPEHHS! aBTEHTUUHUX KOl OpUTiHaTy HOPMAaTHUBHO-TIPABOBUX aKTiB, rapaH-
TOBAHOTO JOCTYIy Cy0 €KTiB MpaBa 10 TEKCTY HOPMATHUBHO-IIPABOBOTO aKTa, JOCSTHEHHS BHCOKOTO
piBHS IOBipH Ccy0’eKTiB MpaBa 10 ONPUTIOIHEHHX TEKCTiB HOPMATHBHO-TIPABOBHX aKTiB, MPUHHATHX
HOPMaTHBHO-NIPABOBHUX aKTiB Ta (DYHKLIOHYBAHHS y Jep:KaBi MPUHLMIY PABOBOI BU3HAYEHOCTI.

Karouosi cnrosa: TeopeTHKO-IIPaBoBa MOJeJNb ONPHMIOJHEHHSI HOPMAaTHBHO-NPABOBUX aKTiB,
cy0’eKT npaBa, aBTEHTHYHA KOMisl, CTPOKH ONPUJ/IIOJHEHHS HOPMAaTHBHO-IPABOBUX aKTiB, MPHH-
LMI NPaBOBOI BU3HAYEHOCTI.

Summary

Andrusiv L. M. Theoretical and legal model for the promulgation of regulatory acts. —
Article.

By way of article € formulation of a theoretical model of legal regulation of legal acts for the
creation of technical and legal rules brought to the title of the legal normative acts. The article
analyzes the theoretical and legal model of the promulgation of the normative and legal acts, which
is necessary for ensuring the proper functioning of the principle of the legal certainty in the state.
The structural elements of the technique of the promulgation of the normative and legal acts, which
are the basis for the formation of the mentioned model, are distinguished. The terms, means and
language of the promulgation of the normative and legal acts are described. The particular attention
is focused on the techniques and rules of displaying the original normative and legal act in copies.
It is stated that the copy of the normative legal act must fully correspond to the original normative
and legal act. It has been clarified that the rules governing the original legal acts are an important
component of the theoretical model of the legal regulatory acts, and moreover, for an hour the
functions of the state authorities and the right to regulate them are legal. Accept and sign up
with approved persons in the established order of normative legal acts, originals, as well as need
to preserve skin and legal issues. It is foreseen that the rule about legal regulation is obligatory
but closed on the legal norm and expand your activity to see all legal acts without any vignettes.
The Leather sub-legal act is guilty of praising the legal act (which may be better), as a rule, the
procedure for legal regulation of legal acts is regulated. The gable has been scrutinized, which is the
theoretical and legal model of legal regulation of the legal acts e necessary for securing the technical
and legal rules of authenticity of the original legal acts, the guaranteed access to the subdivisions
of the law rights to the legal texts of normative legal acts, the adoption of normative legal acts and
functions of the state with the principle of legal recognition.

Key words: theoretical and legal model of the promulgation of the normative and legal
acts, subject of law, authentic copy, terms of the promulgation of the normative and legal acts,
principle of legal certainty.
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CRIMINAL LAW PROTECTION OF BUSINESS ACTIVITIES:
INTERNATIONAL EXPERIENCE

Crime in the sphere of business activity becomes more and more problem
and menacing phenomenon for Ukraine as for the independent, independent
and sovereign state. For a long time, imperfect economic relations are used
by criminals to provide significant own material revenues through corruption,
legalization by "laundering” money obtained by criminal means, engaging in
prohibited economic activities, direct attacks on all forms of property and the
commission of other crimes of an economic nature. Of course, such actions
should not and do not remain without a proper response from the State, they
oblige its law enforcement agencies to combat them [1, p. 41].

This complex crime situation requires the development of a set of scientif-
ically sound measures aimed at ensuring the normal functioning of entrepre-
neurship and countering crimes committed in this area.

Thus, the criminal law of foreign States, as well as the criminal law of
Ukraine, implements criminal law regulation of business activities. This is
largely due to the need to ensure the economic security of the State, compli-
ance with the ban on the penetration of criminal proceeds into the legitimate
sector of the economy. The peculiarities of criminal law protection of business
activities in the criminal law of foreign States are determined by the model
of the economic system and the legal regulation of economic relations in the
State.

The closest criminal law methods of regulating business activities in the
states-former republics of the USSR. In these countries criminal liability for
hindrance of lawful business activity is established.

Perception by legislators of these states of the ideas put in the Model
criminal code adopted at the seventh plenary session of Inter-parliamentary
Assembly of the State Parties of the Commonwealth of Independent States
(resolution Ne 7-5 of 17.02.1996) became the reason for that.

Let’s note that in the majority of criminal codes of the states — the former
republics of the USSR responsibility for preventing of lawful business activity
is established in sections on crimes in the sphere of economic activity: Article
190 UK of the Azerbaijan Republic, Article 187 of UK of the Republic of Arme-
nia, Article 232 of UK of Republic of Belarus, Article 190 of UK of Georgia,

© Ardelyan T. O., 2019
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Article 178 of UK of the Kyrgyz Republic, Article 258 of UK of the Republic
of Tajikistan, Article 238 of UK of Turkmenistan.

The Criminal Code of the Republic of Uzbekistan contains norms provid-
ing for liability for crimes related to obstruction of business activity, illegal
interference in business activity, and other crimes infringing on the rights and
legitimate interests of economic entities [2].

Of course, crimes related to the obstruction of business activities and ille-
gal interference in business activities in the Criminal Code of the Republic of
Uzbekistan should be attributed to: Violation of the procedure for carrying out
inspections and audits of financial and economic activities of business entities
(Art. 192.2), illegal suspension of activities of business entities and /or trans-
actions on their bank accounts (Art. 192.3), forced involvement of business
entities in charity and other measures (Art. 192.4), violation of the licensing
law and the law on permitting procedures (Art. 192.5), unlawful refusal, non-
use or obstruction of benefits and preferences (Art. 192.6), unjustified delay in
issuing funds to economic entities and other organizations (Art. 192.7), illegal
claim of information on availability of funds in accounts of business entities
(art. 19 2.8) [2].

A more correct and accurate definition of the public danger of the crimes
under investigation is the location of v. 365 of the Criminal Code of the
Republic of Kazakhstan, which provides for liability for obstruction of legiti-
mate business activities, in the section «Corruption and other criminal offenc-
es against the interests of the public service and public administration».

The Criminal Code of the People’s Republic of China does not criminalize
obstruction of legitimate business activities. However in Article 403 UK Chi-
nese the People's Republic is established responsibility of public servants of
governing bodies, from mercenary motives, abusing office powers, claimed or
registered according to the statement for registration of creation of the com-
pany which does not conform to requirements of the law [3, p. 270].

In the studied criminal laws of the countries of Europe, including the Baltic
States, Latvia, Lithuania and Estonia [4, p. 17], there are no rules on criminal
liability for obstruction of business activities by officials.

The exception makes UK of the Republic of Bulgaria where in St. To the
two hundred eighty second the Section II «Malfeasances» of chapter of the
eighth Special part of «Crime against activity of public authorities and public
organizations» it is established responsibility of the official for refusal in deliv-
ery or delivery with violation of the terms of special permission to implemen-
tation of a certain activity established by the law [5, p. 201-202].

The Criminal Code of Spain provides for liability for opposition to business
activities by other economic entities. Such attacks should include the seizure
of raw materials or essential goods for the purpose of changing prices or caus-
ing significant damage to consumers (art. 281), the use of exclusive informa-
tion to distort competitive prices (art. 284), crimes against the interests of
associations (chap. XIII) [6, p. 90-94].

In the criminal legislation of the Federal Republic of Germany (hereinafter
referred to as the Federal Republic of Germany), offences related to bank-
ruptcy (§ 283, 282 «a», 283 «c», 283 «d» of the Federal Criminal Code of
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Germany) are recognized as an infringement of business activity, as well as
restrictions on competition agreement when writing off goods (§ 298 of the
Federal Criminal Code) [8, p. 159-166].

In the French Penal Code, offences that iniringe on business activities are
provided for in Book Three, «On Property Offences and Misdemeanourss».
These include business fraud (art. 313-1, 313-2) and artificial insolvency (art.
314-7, 314-8) [7, p. 305].

[t should be noted that the criminal law of foreign States provides for liabil-
ity for crimes that form illegal business activities. In the majority of criminal
codes of the states — the former republics of the USSR criminal liability for
illegal business activity and for separate types of crime, relating to illegal
business is established. The experience of the legislator of the States — former
republics of the USSR in establishing criminal liability for illegal entrepreneur-
ship can be very useful for improving the Ukrainian criminal legislation in the
part under study.

Article 372 of the Estonian Penal Code provides for liability for carrying
out economic activities in an area subject to a special prohibition or prohibi-
tion of carrying out economic activities on the basis of the Law on the General
Part of the Code on Economic Activities, as well as for carrying out activities
without a permit for activities in the area where a licence is required. The
qualifying characteristics of this crime in paragraph 2 of the article include
acts: 1) which have caused danger to the life or health of many persons; 2)
committed in the sphere of activities related to the provision of medical ser-
vices, handling of infectious materials, aviation, railway traffic or the provision
of credit, insurance or financial services.

The subject of the crime is also recognized as a legal entity (pp. 3 and 4 of
the article under study). The Estonian Penal Code also provides for liability
for certain types of prohibited economic activities: illegal trafficking in alcohol
(art. 375), violation of the procedure for trafficking in tobacco products (art.
376), illegal removal of additives from liquid fuel subjected to special marking
and trafficking in liquid fuel obtained as a result (art. 376.1), illegal trafficking
in liquid fuel (art. 376.2).

Criminal liability for illegal entrepreneurship in Part 1 of Article 207 of the
Criminal Code of the Republic of Latvia [10]

1) for doing business without registration;

2) without special permission (license) if need of it is established by the law;

3) continuation of the enterprise activity after the order to suspend its
activity, if such actions are committed repeatedly within a year.

Thus, in Part 1 of Article 207 of the Criminal Code of the Republic of
Latvia, the composition of illegal entrepreneurship is defined as formal with
alternative actions. At the same time, administrative prelude is one of the
characteristics of this offence. The qualifying circumstance of illegal business
under Part 2 of Article 207 of the Criminal Code of the Republic of Latvia is
to cause substantial harm to the State or to the rights and interests of the
person protected by law. Also in UK of the Republic of Latvia it is established
responsibility for the banned business activity (Article 208) and fictitious busi-
ness activity (Article 209) [10].
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In the criminal legislation of Europe, the regulation of liability for illegal
entrepreneurship differs significantly from the domestic one. According to
T.D. Ustinova, in the developed countries of Europe and the USA there is no
criminal liability for illegal business activity, is carried out without compliance
with the relevant regulations set out in other branches of law, as in these
countries there is a long-standing and established other legal mechanism,
which includes economic levers and a well-developed system of civil and finan-
cial and tax legislation.

This position of the author should be accepted only in part, since, despite
the existence in the legal systems of foreign States of a «well-developed
system of civil and financial and tax legislation», criminal law is applied in
extreme cases where the means of other branches of law are insufficient to
prevent any wrongful act.

For example, the Criminal Code of the Republic of Bulgaria provides for
liability for certain acts constituting illegal business activities. Under article
226 of the Criminal Code of the Republic of Bulgaria, liability is incurred if
the perpetrator is used by a State, cooperative or other public organization to
engage in private business activities in violation of established provisions and
to obtain significant illegal income.

Article 234a of the Criminal Code of the Republic of Bulgaria provides for
liability for engaging in foreign trade activities without a permit required by
law or by a decree of the Council of Ministers, or in violation of such a permit.
Article 252 of the Criminal Code of the Republic of Bulgaria provides for liabil-
ity for carrying out banking, insurance or other financial transactions without
the appropriate permission (par. 1) or carrying out a banking transaction in
violation of the established rules (par. 3).

The offence provided for in paragraphs 1 and 3 of this article is a formal
offence. In Subparagraph 2 of Article 252 UK of the Republic of Bulgaria is
established responsibility for commission of the actions specified in Subpar-
agraph 1 of article if as a result of commission of this crime the significant
damage was caused or considerable illegal income is gained. Article 235,
paragraph 2, of the Criminal Code of the Republic of Bulgaria provides for
liability for concealment, sale or transport of illegally extracted timber by
another person.

In such states as France, Germany, Japan, Denmark, Sweden, Holland,
Foland, S]pain, [taly, is established criminal liability for illegal business activity
9, p. 43].

Thus, the criminal legal protection of business activities in foreign States
is determined by the peculiarities of legislative equipment, historical devel-
opment and the level of development of the economy of the State. In those
States where business activities are developed (former republics of the USSR,
countries of Eastern Europe), liability is provided for both obstruction of busi-
ness and other economic activities and for the conduct of business activities
in violation of the procedures of control over such activities by the State. The
experience of criminal law protection of business activities of these states,
in our opinion, is the most useful for improvement of criminal legislation of
Russia at present. In States where business has long been an organic part of
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the economy, criminal law protection of business is carried out through the
application of general rules on economic and official offences.

The experience of the United States in combating business crime shows
this. In that State, the legislative definition of the legalization of criminal
proceeds had been expanded and it was now an offence to carry out the
transaction itself with funds of doubtiul origin, regardless of the fact that the
main offence had been proved. Criminal liability for money laundering in the
USA is established both at the federal level, and in each separate state. The
separate responsibility of establishing and for the so-called «structuring» is
to distribute a large amount of money into small amounts in order to avoid
checks by the administration. Such activities are considered as misleading in
order to conceal suspicious transactions [11, p. 33].

Since the legalization of proceeds of crime consists in any transaction of
money, the opposition to legalization lies primarily in the tracking of cash
and non-cash flows. One of the most effective ways to track cash flows is to
monitor payments. To date, the United States has two of the most common
forms of settlement — checks and credit cards. Both forms of settlements
pass through the federal reserve system and the central bank, which moni-
tor payments using checks and credit cards. America’s anti-money-launder-
ing strategy cannot be described as slender and rational. Despite legislative
innovations, it cannot be said that the federal government has reached the
opportunity to track all illegal transactions with money of doubtful origin. In
addition, the issue of cooperation between law enforcement and control agen-
cies is unresolved. Thus, in the strategy of the American government to com-
bat the legalization of criminal proceeds, 10-12 different federal agencies are
responsible for various directions of its implementation, and the mechanism of
their cooperation has not been worked out [12, p. 283].

An important aspect of international cooperation is the exchange of infor-
mation between the relevant authorities and services involved in the investi-
gation of tax offences. All documents and other information are transmitted
only during personal meetings. Even the best domestic laws in the field of
counteracting legalization cannot be sufficiently effective without the availa-
bility of appropriate instruments of international cooperation.

According to UK experience in the field of counteracting the legalization of
criminal proceeds, each bank of an authorized employee responsible for com-
pliance with the requirements of banking legislation in the field of counteract-
ing the legalization of criminal proceeds. Each year, an authorized employee
must undergo retraining in new legislation, means and methods of counter-
acting this area. A bank employee who has not taken appropriate measures
to counter money laundering shall be liable under criminal law [13, p. 153].

Considering the foreign experience of the countries of the world, it is worth
noting that today the forms of international cooperation in the fight against
crime are very diverse and include: assistance in criminal, civil and family
cases; signings and implementation of international treaties and coordination
(arrangements) on fight against crime and, first of all, with transnational
crime; Enforcement of decisions of foreign law enforcement agencies in crim-
inal and civil cases; Regulating criminal matters and individual rights in the
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area of law enforcement; Exchange of information is of mutual interest to
law enforcement agencies; Joint crime research and development; Exchange
of law enforcement experience; Assistance in training and retraining; Mutual
provision of logistical and advisory assistance [14, p. 80].
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Summary

Ardelyan T. O. Criminal law protection of business activities: international
experience. — Article.

This article explores foreign experience of public administration in organizing law
enforcement activities, including criminal law protection of business activities, because such
crime has serious consequences for any society, about the way to improve and develop the
system of law enforcement agencies, about research of own experience and, at the same time,
to turn to the experience of scientists of other countries in this field.

A more correct and accurate definition of the public danger of the crimes under investigation
is the location of v. 365 of the Criminal Code of the Republic of Kazakhstan, which provides for
liability for obstruction of legitimate business activities, in the section «Corruption and other
criminal offences against the interests of the public service and public administration».

It should be noted that the criminal law of foreign States provides for liability for crimes
that form illegal business activities. In the majority of criminal codes of the states — the former
republics of the USSR criminal liability for illegal business activity and for separate types of
crime, relating to illegal business is established. The experience of the legislator of the States —
former republics of the USSR in establishing criminal liability for illegal entrepreneurship can
be very useful for improving the Ukrainian criminal legislation in the part under study.

An important aspect of international cooperation is the exchange of information between
the relevant authorities and services involved in the investigation of tax offences. All documents
and other information are transmitted only during personal meetings. Even the best domestic
laws in the field of counteracting legalization cannot be sufficiently effective without the
availability of appropriate instruments of international cooperation.

Key words: crime, law enforcement agencies, legalization of funds obtained by criminal
means, business activity, criminal law.
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AnHoTanisa

Apdessn T. O. KpuMiHaidbHa 3aKOHHA 3aXMCT AifIbHOCTI Oi3Hecy: MiXKHapOJHHUN HOC-
Big. — Crarrs.

st crarTs gocaimkye 3apy6i>KHUU TOCBII IepKaBHOTO YIPaBJiHHS B OpraHisalii mpaBooxo-
POHHOI AilJIBHOCTI, BK/IOYAIOUH KPHUMIHAJIbHO-TIPABOBUH 3aXWUCT MiANPHEMHMIDBKOI AiSJIBHOCTI,
OCKIJIbKM TaKMH 3JIOUMH Mae CepHo3Hi HacaiAKu A5 OyAb-SKOTO CYCHiJbCTBa, LIOAO LIJISXIB
BIOCKOHAJ/IEHHSI Ta PO3BUTKY CHCTEMH MPAaBOOXODOHHHMX OPraHiB , MPO MOCJiIKeHHS BJIACHOTO
JOCBiLy i BogHOUAC 3BepHYTHCS 0 JOCBiLy BUEHHX {HIIMX KpalH y LiH ramysi.

Binbw npaBUIBHUM i TOUHHUM BU3HAYEHHSIM CYCIIJbHOI HeOe3NeKH 3JI0UMHIB, II0 PO3CJi-
NYIOThCs, € Miclue3HaxomkeHHs n. 365 KpuminambHoro komekcy Pecny6miku KaszaxcraH, sike
nependayae BiIMOBifaNbHICTb 32 MEPELIKOIKEHHS 3aKOHHIN MiANPUEMHULbKIH AifNBHOCTI, ¥ PO3-
nini «Kopymuis Ta iH. KpuMiHa/MbHI MpaBONOPYIIEHHS MPOTH iHTepeciB Iep:KaBHOI CIyXKOW Ta
JIeP>KABHOTO YIIPABJIHHSA ».

Cuiz 3a3Ha4MTH, 10 KpUMiHa/JbHE 3aKOHONABCTBO 3apyOiKHUX Hep:kaB nependavac Bimmo-
Billa/IbHICTb 3@ 3/I0YMHM, SIKi YTBOPIOIOTb HE3aKOHHY MiANPUEMHULbBKY AiSIBHICTb. ¥ Oi/blIO-
cTi KpUMiHaJbHUX KOAEKCiB nepkaB - KosuiuHix pecrny6saik CPCP BcraHoB/ieHa KpuMiHaibHa
BiANOBiJA/IbHICTh 32 HE3aKOHHY MiANPUEMHHULbKY MHiS/IbHICTb Ta 32 OKpPeMi BUAM 3JI0UMHIB, 110
CTOCYIOTbCS He3aKOHHOTro Oi3Hecy. JlocBin 3akoHonaBLs HepxaB - KoJUIIHIX pecny6aik CPCP
111010 BCTAHOBJIEHHS KPUMiHA/bHOI Bi/NOBifA/BHOCTI 32 HeJslerasibHe MiAMPUEMHHULTBO MOXe OyTH
Jy’Ke KOPHUCHHUM JJISl BIOCKOHAJeHHS KPUMiHA/JIbHOTO 3aKOHOAABCTBA YKpaiHU B JOC/IIKyBaHIH
YaCTHUHI.

Baxx/qMBUM acreKkToM MiKHapoAHOTo CHiBpoOiTHHLTBA € 0OMiH iH(opMalicro MiX BiamoBia-
HUMH OpraHaMH Ta cJyK6aMH, ki 6epyTb y4acTb y pO3C/ifyBaHHI MOAATKOBUX MPABOMNOPYIIEHb.
Bcest noxymenTauis ta iHina iHdopMaris neperacThbes JUIIE ML yac ocoOUCTUX 3ycTpived. Hagith
HalKpalli BHYTPIllHI 3aKOHU y cdepi NpoTHAil Jeranisauil He MOXKYTb OYTH 1OCTaTHBO e(PeKTHB-
HUMM 0€e3 HAasiIBHOCTI BiAMOBiAHUX {HCTPYMEHTIB Mi>KHapOIHOTO CNiBPOOITHULITBA.

Karouosi caosa: 3/10UMHHICTE, IPABOOXOPOHHI OpraHH, Jierasi3alis KOLITiB, Ofep:KaHUX 3J10-
YUHHUM LLJIAXOM, [Ai10Ba Aif/IbHICTb, KPUMiHAJ/IbHE MPABO.
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PEAJIIZAIIIY ITIPABA HA CBOBOJIY BUPAJKEHHY:
JOCBII OKPEMHX €BPOIIEMCBHKUX KPATH

ITocranoBka npo6aemu. [IpaBo Ha cBOGOLY BHpaKeHHS € OOHUM i3 (PyH-
nameHTanbHuX (OCHOBOMOJIOXKHUX) MPAB JIOAUHK | HAPKHUM KaMeHeM CHC-
TeMM JeMOKPAaTHUHHUX LiHHOCTeH. B Tol XKe uac, He3BaxKalouu Ha IOPUAHYHE
BU3HAHHS JAHOrO MpaBa Ha «PiBHi KOHCTUTYLii», HOTO peasidauis gK y KpalHax
€BponH, Tak i CBiTY € pi3HOW0. 3 OTJISIAYy HA 110 BEKTOP HAIIOTO AOCJiIKEHHS
CIPSIMOBYETBCSl CaMe Ha BUBUEHHS JOCBiAy peaJisallil JaHOTO NpaBa B OKPeMHUX
€BPOMENUCHKUX KpalHax.

Cran gocaimkeHHsl. Pi3HOMaHITHUM acmektam mpaBa Ha CcBOOOMY BHpa-
KeHHs npucesiyero npaui: 10. Kupuuenka, K. Hacreuko, T. Cainbko, E. Titko,
C. leBuyka, IO. llemmyuenka, JI. dpmon ta inmwmx. B Toé xke yac, BapTo
KOHCTaTyBaTH, 10 MUTAHHIO caMe peaJiizallil BKa3aHOTO Mpasa, 30KpeMa B Kpa-
iHax €BpomnM, yBaru Malke He IMPUCBSIUEHO, L10 i 3YMOBJIIOE€ aKTYaJbHiCTb
00paHol TeMH.

MeTo10 CTATTi € IOCTiIKeHHS TTIO3UTUBHUX | HETATUBHUX aCIEKTIB peaJida-
Lii mpaBa Ha cBOOOAY BHpaXKeHHS B OKPEMUX €BPONEHCbKUX JeprKaBax.

Buknan oCHOBHOTO MaTepiay. [HCTUTYT 1ipaB i cBOOON JIIOJUHU € OJHUM
i3 HaWBaXK/IMBILIMX IHCTHUTYTIB MPaABOBOTO CTATyCy 0COOW, SKHH 00 €KTHBHO
€ MipWJIOM JOCSITHEeHb CYCIHiJbCTBA, MOKAa3HUKOM pPiBHS HOr0 LHMBiIi30BAHOCTI.
Amxe 3a MOMOMOrOK0 LBOrO iHCTHTYTY OCOOHMCTICTb HOJYyYa€eTbCs IO MarTepi-
aJbHUX | IyXOBHUX OJiar CYCHi/IbCTBA, A0 MEeXaHi3MiB BJaAH, 3aKOHHUX (OpPM
BOJIEBUSIBJIEHHS | peaJisauil BaacHux intepecis [1, c. 5].

Koncruryniss Yxkpaiuu B ctaTTi 34 mporoJoliye, 1o KOXKHOMY rapaHTY€eTb-
cs mpaBo Ha cBOOOAY AYMKH i CJI0Ba, Ha BijibHE BUpPaKeHHS CBOIX MOTJSLIB i
nepekoHaHb. KoxxeH Mae npaBo BiJibHO 30UpatH, 30epiraTi, BAKOPUCTOBYBATH i
MOLIKPIOBATH {H(pOpPMALIil0 yCHO, MUCbMOBO ab0 B iHIINUH crocid - Ha CBil BUOIp.
3uificHeHHS LUX TpaB Moxe OyTH 0OMexeHe 3aKOHOM B iHTepecax HalioHaJb-
Hoi Ge3neku, TepuTOpiafbHOI LiMicHOCTI a60 TPOMAACHKOrO TMOPSAKY 3 METOI0
3anobiraHHsl 3aBOPYLIEHHAM YM 3JI0YHHAM, [J1s1 OXOPOHH 3[0POB'Sl HaceJeHHs,
IJIs1 3aXUCTy penyTauil abo npas iHIUMX JOAeH, /s 3ano0iraHHs PO3roJoLIeH-
HIO iH(opMaLil, ofep:kaHol KOH(ineHLilHHO, ab0 /15 MiATPUMAaHHS aBTOPUTETY
i meynepemkenocti npasocyans [2].

KoHctutyuiiHe mpaBo KOXKHOTO Ha CBOOOAYy AYMKH i cjoBa i Ha BijbHe
BHpaXKeHHS CBOIX MOIVIANB i MepeKoHaHb, K BinzHauyae 1O. Hlemuyyenko, 3
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IOPUAMYHOI TOUKH 30Dy, MOJISTA€ B MOXKJIUBOCTI KOXKHOI 0COOUCTOCT] caMOCTii-
HO BH3HauaTH A5 ce6e CUCTeMYy MOpaJbHUX, IyXOBHUX Ta {HIIUX LiHHOCTEH Ta
BiJIbHO, 6€3 OYIb-9KOTO ie0JOTIYHOr0 UM {HIIOrO KOHTPOJIIO OMPUIIOIHIOBATH
CBOI OYMKH, LIISIXOM BUKOPUCTAHHS OYIb-KMX 3aC00iB IX BUPaXKEHHS, y TOMY
4yuCJi, yepe3 MOWIMPeHHs iHpopmauil y Gopmi MOTJAAIB i MepeKoHaHb 100
Pi3HUX NHUTaHb MOJITUYHOTO, €KOHOMIYHOIO, KyJbTYPHOIrO, AYXOBHOIO KHUTTS
cycnisibeTBa i aepxasu [3, c. 64-71].

Ha namw norssia, nosisa B yKpalHChKil KOHCTUTYILII OHATTS «cBoOOJA BUpa-
JKEHHSI CBOIX MOTJISIAIB i MepeKOHaHb» € HACAIIKOM MEePEeUHSATTS MiKHapOIHUX
NPaBOJIIOANHHUX CTAHAAPTIB, B SKHUX 3aKPIiMJ/IOETbCS MpaBO HA CBOOOAY BUpa-
xenns (mornsinis) («the right to freedom of expression»), sokpema: 3arasbHoi
Jekaapauil mpaB goanHu, KoHBeHLIl Mpo 3aXUCT MpaB JIOJUHHU i OCHOBOTIOJIOXK-
HUX cB0OOA, Mi>kHapOAHOrO MaKTy NPO FPOMAASHCHKI i MOMITHYHI MpaBa.

fx minkpecaoerbes: y Honosigi CreniaabHoro momosigaua 3 TNHUTaHb PO
3a0X0UeHH$ i 3aXUCTy IpaBa HAa CBOOOAY TMEepPeKOHAHb i IX BiJibHEe BHPayKeHHS
naHa A6ina XyccelHa, CyTTEBUM aclleKTOM IpaBa Ha CBOOOIY MEPEeKOHaHb i
iX BiJbHE BHpaKe€HHS, € JBOEIMHA KOHLEMNLis CBOOOAH, SKa JIeXKUTb B OCHOBI
uporo mpasa. Llsg nBoenrHa KoHUemnuis cBOOOAM B 3HAUHIA Mipi BU3HAYae Ti
cthepu, Ha SIKi PO3MOBCIOMXKYETbCS 3aXUCT LbOro mMpasa. J[BomMa OCHOBHUMHU
eJeMeHTaMH KOHLeMNLil cBoO6oaHu € «CcBoOoAa AOCTYNY A0 AepKaBU» i «cBoOOAA
Bin nep:kaBu». [lepuinii eseMeHT CTOCYETbCS yuacTi iHAMBiAyyMa B cripaBax
nepxxaBd. B HbOMy MpUCYTHIHN 10JATKOBUH BiITIHOK «KOJIEKTUBHOCTI», i 3 HBOTO
BUTIKAaIOTh MpaBa iHAMBiAyyMa Ha 3i6paHHs i Ha CTBOpPeHHS CBOIX OpraHisa-
uitt. Jpyruil eqeMeHT CTOCYETbCS OCOOMCTOro XKHUTTS iHAUBiAyyMma i mepenba-
yae HMOro yCecTOPOHHIO OXOPOHY Bifl OyIb-KOr0 HEPaBOMipPHOTO 30BHILIHBOTO
BTPYYaHHs. ¥ JaHOMY BUNaJKy Jep:KaBa, B NPUHLMII, He 3000B’s3aHa 3a6e3-
neyyBaTH Le INPaBo LIISXOM 3aCTOCYBaHHsI MO3WTHMBHUX 3axofiB. [lepxKaBHi
opraHu 3000B’sI3aHi BTpyJaTHCS JIHIIE B THX BHUMAAKaX, KOJH BiJbHe BUPaKeH-
HS MepeKoHaHb Oe3nocepeqHbO 3auila€ MpaBa iHIIKWX iHAWBIAYYMiB ab0 fBJsIE
co60K0 MpsAMY 3arpo3y IS CycrinbeTsa [4, ¢. 6].

Bituusuana pocaignuusa JI. fdpmos, posraspaooun cBoOony BUpParKeHHS
NONJISIAIB JIIOAUHU B SIKOCTi NPUPOJAHOTO MpaBa Ta Cy0’€KTHBHOTO I0PUAMYHOTO
npasa, NMpUHILJIA 10 BUCHOBKY, 110 cBOOOAA BUPaxKEHHSI MOIVISLIB JIOAWHHU K
NpUPOAHE MPaBO — 1& MOXKJ/MBICTb JIOAWHM BHpa)kaTW BHYTPIlIHbO Ta HA30-
BHi, B OyAb-gKill (opMi cTaBJeHHS UMOBIPHICHOTO XapakTepy A0 TeMnepilliHiX,
MUHYJUX UM MauOyTHIX SBHUII, MpouUeciB, MOAiH, (hakTiB AidCcHOCTI abo maBaTH
ix ouinky [5, c. 12]. CBoGona  BUpaxKeHHs MONIANIB K Cy0’ €KTHBHE HOPUINY-
He NpaBO — Lie MOXKJ/HMBICTb JIIOAWHHU BiJIbHO BUpPaxKaTH CBOI MOTVISAH, 30UpaTH,
LIyKaTH, ONepKyBaTH, (hikCyBaTH, 30epiraTv, BUKOPUCTOBYBATH i MOIIHPIOBa-
TH iH(opMmaUilo Ta ifgel ycHO, NMCbMOBO a00 B iHIIMU cnoci®6 Ha cBil BHUOIp
[6, c. 381].

dyHnameHTanbHa BaXJUBICTb CBOGOAM BUpPaXkeHHs (IIOT/IAMIB), BKIKOUAOYH
NPUHLUUIKM Pi3HOMAHITTA | IJIIOPasi3My, MOJArae B TOMY, IIO BOHA OJHOYACHO
32 CBO€I0 CYTTIO € §IK BaXKJIMBUM iHCTPYMEHTOM 3aXMCTYy BCiX [HIUIMX IpaB, Tak
i ocHOBHMM esieMeHTOM AeMokparii [7, c. 3].

HesBaxaoun Ha OpUIUMUHE BU3HAHHS JAHOTO NpaBa Ha «PiBHI KOHCTHUTY-
uii», Horo peaJsisauis K y KpailHax €BpoIH, Tak i CBiTy € pi3HOI0.
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3rigHo 3 BHCHOBKamu MixHapoaHo! mpaBo3axucHol opranizauili Freedom
House, sika 3aiiMaeTbcsl MiATPUMKOIO i JOCJiXKEHHSIM CTaHy AeMOKpAaTil, moJi-
TUYHUX CBOOOJ i AOTPUMAHHS OCHOBHHUX IpaB JIOAWHU B Pi3HUX KpalHaxX CBi-
Ty — 32 OCTaHHE JECATHJITTS CIOCTEPIraeThCs CBiTOBA TEHAEHIiS MOTipLIEHHS
cTaHy cBoOoau 3aco0iB MacoBoi iHdopwmalil; HOBI GopMmu pernpeciii BinOyBa-
I0TbCS K y BIIKPUTHX CYCIJIbCTBAX, TakK i B aBTOPUTApHUX HepkKaBax. [liz-
KPECJIIOEThCS, 10 LSl TeHJEHLis € HahOi/ibll rocTpolo B €Bpomi, siKa paHille
BBa)kajacst 6aCTiOHOM ycTajieHux cBo6on [8].

CnpobyeMo IOCTIANTH DOCBiN OKpEMHUX €BPONEUChKUX KpaiH B cdepi peadi-
3auil JaHOTO MpaBa.

IIeenis. [lepw 3a Bce, xorinocs 6 nmouatu 3i lIBewii, ockinbku came BoHa
€ pOLOHAUa/NbHHULEIO NepPLIOTro B CBITi 3aKOHY, SKHHA OXOPOHSIB CBOOOLY CJIOBA.
Byke moHanm nBa cToJTTA B KpalHi HamaeTbcsi 0cOOJMBA 3HAYMMICTh MPaBy Ha
cBoGoay BupaxkeHHs (MoryisiaiB), ike BU3HaHe BAXK/JIUBHM I€MOKDATHUHHM TIpa-
BOM.

®akruuno, lIBenis € exuHOI0 KpaiHOIO, A€ MUTAHHS CBOOOIH TpecH, cBobO-
¥ BUpaXKeHHs Ta cBoOOMM iH(opMallil, a TaKOXK BiIMOBiAaNbHICTb 3a 1X MOpPY-
1eHHs feTanbHO nponucaHi y KoHcTUTyLil, a He y 3aKOHAaX 4M MiA3aKOHHUX
akrax [9, c. 136].

Y UlBewil rapanTyeTbCs MPaBO MaTH AYMKY PO OYIb-1110 i TOBOPUTH ManKe
BCe, 110 xoueTe. By MaeTe mpaBo BiJbHO camMOBHpaxKaTucs Mo papnio, Tesneba-
yenHio Ta InTepHery. OCHOBHMH 3aKOH Mpo CBOGOAY BHpakeHHs (morsismis)
BHM3Hayae Ui npasa. BiH Takox onucye Te, 110 He [03BOJIEHO, HAaNpUKMaL,
HakJ/en yu ny6JiuHe oOpaKeHHs iHILOI JIOAUHH. 3aKOH 0YJIO PO3LIMPEHO Pa3oM
i3 po3poOKor0 HOBUX 3ac00iB MacoBol iH(popmMauil. [IpuK/Iagy MOXKIUBUX 3JI04HU-
HiB npoTH OCHOBHOrO 3aKOHY NpO CBOOOLY BUpaKeHHS MOIJISAIB BKJIOYAIOTh
(ibMU 3 eJleMeHTaMK CeKCYaJlbHOTO HAaCUJIbCTBA UM 3arposa Oesmelli KpalHU
YW CYyCHiJbCTBA depe3 myOJiKallilo 4Oroch, O CTOCYEThCS 3paAd UM ILMUTYH-
ctBa. CBoOO#A MpecH 03Hayae, L0 KOXKEeH MOxKe BilbHO MyOJiKyBaTH KHMIH,
JKYpHaJ/Id Ta raseTd 3a CcBOIM OakaHHsAM. [lepkaBHi opraHu He MawTb MpaBa
nepeBipsiTh abo LleH3ypyBaTH Te, 1O OyJ0 HaMWCaHO 3asnajeriib. Dyab-xTo
Mae TpaBo MoLIMPIOBATH OyIb-AKy iH(opMaLilo, 110 iM Noxo0aeTbes, y APYKO-
BaHOMY BMIIi 3@ YMOBH JOTPMMaHHsA 3akoHomasctia [10].

Y crarri 5 Posniny 1 OcHoBHOTO 3aKoHY Mpo cBOGOAY BUpaxeHHs (morsis-
1iB) BKasyeThCs, 110 Oyab-Ka 0c00a, SKiHl J0pydeHOo NMPUAMATH PillleHHs LI0J0
3JI0BXKHBaHb CBOOOMOI0 BUPaXKeHHS TOIVIAAIB abo iHIIKUM crocoboM Hargasay 3a
NOTpUMaHHAM 1boro OcHOBHOTO 3aKOHY, MTOBMHHA MaTH Ha yBasi, 110 cBoOOAA
BHpaKeHHS TOTJISIAIB € OCHOBOIO BiIbHOTO CycmiibcTBa. BiH abo BoHa MOBUHHI
CIPSIMOBYBATH CBOIO yBary 3aBxKIW Ha MeTy, a He Ha MaHepy BUKjaany. ¥ pasi
CYMHIBiB - BUNIpaBaaTH, a He 3acymkysaTu [11, c. 202]. Ha namw norsisin, Bkasa-
Ha HOopMa BinoOparkae OCHOBHHUHM MPUHLUMI, IKHH € (pyHAaMeHTaJbHUM B 3a0e3-
nevyeHHi BKazaHoro npasa B LlIBewil.

JIutBa. BinnosinHo no ct. 25 Koneruryuii JIutoebkoi Pecriy6itiku, kKoxeH
Mae€ NpaBO Ha BJACHi NMepeKOHaHHs Ta IX BiJbHe BUpPakeHHs. HixTo He moBu-
HEeH MepellKoIKaTH IyKaTH, OTPUMYBATH abo nepegaBaTH iHdopmallio Ta ifel.
CBo6ona BUpaXKeHHs NepeKOHaHb, TaK caMo SIK OTPUMaHHS Ta nepenada iH(op-
Malii He Moxe OyTH oOMexKeHa iHakKIlle, HiXK 3aKOHOM, KOJIH 1l HeOOXiTHO /s
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3aXHMCTy 3[0pOB'S JIOAWHM, UeCTi YW TiTHOCTI, IPUBATHOTO JKUTTS UM Mopaui
ab0 [/151 3aXUCTy KOHCTUTYLiHHOro Jany. CBo6oaa BUpaXKeHHs NepeKoHaHb Ta
nepefaHHsl iHpopmauil MoBUHHA OYTH HECYMICHOI 3 KPUMiHAJbHUMH [disIMU
- pO3Ma/IloBAHHSIM HaLiOHA/JIbHOI, PacoBOi, PeJiridiHOI 4K CcoLiasbHOI HEHAaBHU-
cti, miaOypoBaHHAM 10 HACHUJbCTBA YW MUCKPUMIiHALlil, 8 TAKOXK 3 HAKJENoM
i nesiHdopmauieto. ['pomMansgHu MawTbh MpPaBO OTPUMYBATH B YyCTAHOBJEHOMY
3aKOHOJABCTBOM MOPSAKY Oyap-iKy iH(opmauito, 1mo 36epiraeTbesi MOA0 HUX
JepXKaBHUMH ycTaHoBam# [12].

BinnosinHo no crt. 9 3akony Jlutosebkoi Pecnybaiku «I[Ipo iHpopmyBan-
HS§l CYCIiJIbCTBA», KOXKHa 0co0a Mae NMpaBo MyO/iYHO KPUTHKYBATH MislIbHICTb
JIep>KaBHUX OPraHiB i YCTaHOB, OpPraHiB i yCTaHOB CaMOBpPSIAYBaHHS, a TaKOX
nocanoBux oci6. B JIutoBcekitt Pecny6.ili 3a60poHsA€ThCS MepecyaifyBaHHs 3a
kpuTHuKy [13].

Y cr. 2 3akony JlutoBcekoi Pecny6aiku «Ilpo iHdbopmyBaHHS cycmiibCcTBa»
HaJlaeThbCsl BU3HAYEHHS! OCHOBHUX MOHATb JAHOTO 3aKOHY. Tak, B acleKTi Hallo-
ro JOCJiKeHHs 3BepTae Ha cebe yBary m. 36 BKasaHOI CTaTTi, Ie MiCTUTBCS
BH3HAUEHHS MOHATTS «IOTVIS» TMifl SKUM PO3YMIIOThCS «TaKi 10 MOAAIOTHCS B
3acobax iH(pOpMyBaHHS CYCIiJbCTBA TOUKA 30pYy, 3HAHHS, MPUIYLIEHHS, PO3Y-
MiHHSl, [yMKH a00 KOMeHTapi Mpo ifel 3arajJbHOro0 XapakTepy, OLiHKHU (haKTiB
i naHux, siBUIL abo TOAiH, BUCHOBKH YW 3ayBaXKeHHS MPO 3BiCTKH, MOB'sI3aHi 3
peanbHuMU TiofissMu. [lorasin Moxke rpyHTyBaTHCs Ha (akTax, oOrpyHTOBAHUX
apryMeHTax i, ik IpaBUJO, € Cy0'€KTUBHUM, TOMY BiIHOCHO HbOTO He 3aCTOCO-
BYIOTbCSI KPUTEPil MpaBAu i TOYHOCTI, OfHAK BiH Mae OYTH BHUPaKEHUH YeCHO
i eTuyHO, 6e3 CBiIOMOro NPUXOBYBAHHSA i BUKPUBJEHHs (aKTiB i gaHux» [13].

Ha mouartky 2019 poky mpuBepHyB 10 cebe 4HUMaso yBard 3 GOKY JIUTOB-
cbkoro cycminbeTBa 3akoHonmpoekT No XIIIP-3118 mpo BHeceHHs 3MiH 10 cTa-
teir 19, 31, 34 (1), 48 ta Honmatky 3akony Jlutoscbkoi Pecny6aiku «[Ipo
iH(hopMyBaHHSI CYCITiJIbCTBA» [14], B SKOMY MICTHJIUCS, 30KpeMa, TMOJIOXKEHHS
010 3a60pOHU PO3MilllyBaTH B 3acobax macoBoi iHdopmauil — iHdopmauil, 3a
JIONIOMOTOI0 SIKOI, 30KpeMa, «Moxe OyTH, HampuKJ/al, CIIOTBOpeHa iCTOpPHYHA
nam'site JIuToBChKOI Pecmy6. ik, CTHUMYJ/IOBATHCS HENOBipa i HEeBIOBOJEHHS
craHoM JIUTBH Ta il IHCTUTYTIB, IEMOKPATUUHUM J1aJIoM, 060POHOIO KpaiHH, sKa
MOKe MaTH Ha MeTi IparHeHHs A0 MOrJHOJeHHS HalioHaJIbHOTO i KYJbTYypPHOIO
pO3MeXKyBaHHS, oc/aabjeHHsI HaUjoHa/J bHOI caMOOYTHOCTI i IPOMaisiHCBHKOCTI,
ocsaabieHHsl PillydyoCTi TPOMaAsiH 3aXHUIIATH CBOIO Aep:KaBy UM iHIII MINSAXH
HaJaHHS CIPSIMOBAHOTO TMPOTHU iHTepeciB HalioHa/lbHO! Ge3neku JIMTOBCHKOL
Pecny6J1iku BNIMBY Ha eMOKpaTito, BUOOPUI NpoLecH, NapTilHy CUCTeMYy Kpa-
inn» [15].

Azepo6aimxkan. Binnosinno no ct. 47 Koncruryuii Asep6annkancbkoi Pec-
nyOJiKH, KOXKeH BoJofiie ¢cB060A0I0 AyMKH i caoBa. HixTo He mMoxe OyTH npu-
MYLIEHHH [0 BHpaXKeHHS CBOIX AYMOK i MepeKoHaHb a0o BiAMOBH Bii HuX. He
JIOTIYCKAIOThCS ariTauis i mpomaraHaa, sKi pos3naJjioloTh PacOBUH, HallioHAJb-
HUH, peJTiMHUMU, coljaJbHUU i 3aCHOBAaHMM Ha Oydb-IKMX IHIIMX KPHUTepisix
po36part i BopoxHeuy [16].

3rigHo 3 mosiokeHHsIMH cT. 3 KoHctutyuifiHoro 3akony AsepbaiiKaHCbKOI
Pecniy6utiku «[1po perysmoBaHHS 3IiliCHEHHS NpaB i CBOOOA JIIOAMHU B Azepban-
IKaHCbKil Pecry6aini», mepen6aueni Koncrutyuielo AsepbaimxaHcbkoi Pec-



Bapruy K. 1. Peanisauis npaBa Ha cB0GOAY BUpPaXKEHHS: JOCBiJ OKPEMUX €BPOMEHCHKUX KpaiH 23

nyOJIiKK | Mi>KHAPOIHUMHU J0TOBOPAMH, YYaCHUKaMH SIKUX € AsepGalikaHCbKa
Pecny6aika, npasa i cBo60aM JIOAMHH MOXKYTb 0OMeXKyBaTHCS TiJbKH 3aKOHOM.
O6MerkeHHs, IKi BBOISITBCSI BiTHOCHO NpaB i cBOGOJ JIIOAWHH, HE TOBHHHI 3Mi-
HIOBATH CYTi JaHUX TIpaB i CBOOOA; MOBHHHI OYTH HampasJjeHi Ha 3aKOHHY LiJb,
nependayeny Koncrturyuieto Aszepbarimkancbkoi Pecry6miku i uum KoncTuty-
UidHuM 3akKoHOM, i OyTH cHiBpo3MipHUMH 3 AaHolo Lio. [IpaBa i cBoGon,
HapiBHi 3 minctaBamu, BKazaHuMu y yactudi Il crarti 71 Koncruryuii Asep6ait-
IKaHebKoi Pecry6i1iky, MOXYTh 0OMeXKyBaTHCS 3 METOI0 rapaHTyBaHHS 3JiHC-
HEHHS i 3aXWCTy npaB i cBoOoJ iHIMX Jwofed. Bkazana y cr. 47 Koncturyuit
cBoOOa CcJI0Ba, HAPiBHI 3 {HIIMMH MigcTaBaMHy, MOXKe 00MeXKyBaTHUCS B iHTepecax
JlepXKaBHOI Oe3MeKH, /s 3aXUCTy 3A0POB’s i MopaJi, mpaB i cBo6os iHIIKX ocib, 3
MEeTOI0 MoMepelKeHHs 3/J0UHHY, B TOMY YHCJi [/151 3a00iraHHs 3aBOPYLIEHHSM,
JJIS1 3aXHUCTY IPOMAJChKOI Oe3MeKH, s 3a0e3ledeHHsl iHTepeciB TepUTOpialbHOL
LiMICHOCTI IepKaBH, AJS 3aXUCTy aBTOPUTETY abo MpaB iHILIKX Ocib, A/ MoTe-
pemkeHHs1 oOHapoAyBaHHS iH(OpPMAaLil, OTPUMAHOI B CEKPETHOMY MOPSIKY, abo
3abe3nedyeHHs aBTOPUTETY i HeymepemkeHocTi cyay [17].

B To#i xxe uac, gpakTHUHa peaJii3alis BKazaHOTO npaBa B A3epOalXKaHChKIiH
Pecny6uini, 3a cmoBamu Kowmicapa Pagu €pponu 3 mpaB Joanuu Hyni Mis-
TOBHUY: «fK i paHillle 3HaXOAUTbCS MiA 3arpo3or». Harapywouu npo pilleHHS
€BponelcbKOro Cyay 3 Mpas JIOAWHH, B SKMX OCOOJMBO BiI3HAUAETBHCS Taka,
110 BUKJMKA€e 3aHENOKOEHHS IPaKTHKa [OBIJILHOIO 3aTPHMaHHsl i TPUMaHHS
niJ BapTow 0cCi0, fIKi KPUTHKYIOTb YpPsill, aKTHBICTIB I'POMaASHCbKOTO CYCHiJb-
CTBa Ta MPABO3aXUCHUKIB, LINAXOM BiIMOBIIHUX MepeciiyBaHb i 3J10BXKHUBAHHS
KpUMiHa/JbHHAM [IPaBOM B MOPYLIEHHS NPUHLUIY BepXOBEHCTBA Npasa, Komicap
HaroJocuJ/a, 110 «3BiJibHEHHSI BCix 0ciO, siki mepeOyBalOTh MiA BapTOl0 4epe3
BHCJ/IOBJIEHHS HUMH CBOIX AyMOK, MOBHHHO 3a/MIIATHCS OJHMUM 3 NPIOPUTETHUX
3aBlaHb». BoHa TakoxK 3HOBY 3ak/JuKaja A0 AeKpuMiHaJdisauii nudamaiii B
Asep6aitmxancekiit Pecriy6aiui [18].

3arasowm, 3a nigcymkamu [lenaprameHTy iHopmMauidHoro cycmninbetBa Pann
€Bpony, ski BinobpaxeHi y 3Biti «CBobona Bupaxkenus y 2018 poui», Haro-
JIOUIYEThCS, 10 CBOGOAA BUpaxeHHs (MONIsAIB) € HEOOXIMHOW MepenyMOBOI0
JeMOKpPaTHYHO! Oe3neKy i 3ac/ayroBye HaWBHILOI yBaru Jep>KaB-uyjeHiB, Cbo-
rogHi gx Hikosu. [locnifnoBHI OULiHKM cTaHy CBOOOAM BHpaXKeHHS B E€Bpomi
32 OCTaHHI M'ATb POKIiB MOKAa3aJsH, L0 3arpO3H LOMY SIKOPIO A€MOKPAaTHUYHUX
CYCIHIJILCTB 3POCTAIOTh 110 BCbOMY KOHTHHeHTy [19, c. 3].

BucHoBKuU. Pe3loMyloun BUK/IaleHe BapTO 3ayBaXKUTH, LIO JIOAWHA 32 CBO-
€10 IPUPOJOIO € COLiAJMBHOIO ICTOTOI0, BOHA Ma€ NMOTpedy y CHiIKyBaHHI 3 iHIIN-
MU JogpMu. HanmaromkeHa i BiibHAa KOMyHiKalisi CTIpUsi€ He TiNbKH KPAaLIOMY
PO3YMiHHIO ONMH OJHOTO, aje i Jornomarae y nobynoBi BiJIbHOTO AeMOKpaTHU-
HOTO CYCII/JIbCTBA, € KOXEH MOXKe BiJbHO BHUCJOBJIOBATHUCS Ta, L0 HAHUro-
JIoBHille, 6yTH mo4yyTuM. [lep:kaBa MOBMHHA TFapaHTyBaTH NpPaBO Ha CBOOOLY
BUpPaXKEHHS He TiNIbKU «Ha mamnepi», ajne i «Ha npakTuli». [IpoBeneHUH aHaJi3
JOCBiLy peasizauil mpaBa Ha cBOOOAY BHpaKeHHS MMOKa3aB, L0 32 HASIBHOCTI
MO3UTHBHOrO NpPHKJAANy peasisalil npaBa Ha cBOOOLY BHpaxKeHHS, MOAEKYAH
JNEMOHCTPYETbCS | CUCTEMHE MOPYLIEHHS LbOro Mpasa Ta})a6o CTBOpPEHHS Pi3-
HOMAHITHUX MepellKoa y Horo peanisauil. Ik He NMPUKPO KOHCTATyBaTH, aje
CBiTOBa TeHJEHLISl PyXaeThCsl B HANPSIMKY OOMeKeHHS JaHOTrO IpaBa.
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AHoTanisa

Bapnuu K. 1. Peanizania npaBa Ha cB0O0OAY BUPaXKeHHHS: JOCBi/J] OKPEMUX €EBPONEHCHKUAX
kpaiH. — Crarrs.

CratTsl IpUCBsiUeHa JNOCJTiIKEeHHIO I0CBiNy peasisalil cBOOOAN BHpaxKeHHsSI B OKPEMHX €BpO-
neficbkux Kpainax, a came B IlIBewii, JIursi Ta Asepbaitmkani. Bubip Temu 06ymoBieHnH, 30Kpe-
Ma THM, L0 He3BaXKalouu Ha I0PUAMUHE BU3HAHHS Ta 3aKpilJieHHs npaBa Ha CBOOOLY BUPaKeHHS
Ha «piBHI KOHCTUTYLil», Horo peasisawis fiK y KpaiHax €Bponu, Tak i cBity € pisHowo. CrarTs
MICTUTb XapakTEPUCTHKY ABOEAMHOI KOHLeMNLii cBOGOAM, fKa JEKHUTb B OCHOBI LbOTO MpaBa:
«cBoOO/Ia NOCTYIY 10 JAepxKaBH» i «cBOOOAA Bil AepxkaBu». B Xoai noc/ifKeHHs poaHa/li3oBaHo
koHctutyuii Iseuii, JIutBu ta AsepbGaiikaHy, iXHi OCHOBHI 3aKOHOIABUi aKTH 1LI0JA0 CBOGOAH
BUpAXKEHH$ Ta NPaKTHUKY IX peaJsisdauil. Bubip kpaiH o6yMoB/IeHUH K NPHHAIEKHICTIO X 10 Kpa-
TH €BponH, Tak i pi3HUM CTyneHeM peasisalii y HUX npaBa Ha cBobony BupakeHHs. OcobnnBa
yBara y cratTti 3BepHyta jo IlIBewii, ockiibKM came BOHa € poJOHAYa/NbHHULEIO MEPLIOro B CBIiTi
3aKOHY, SKMH OXOPOHSIB CBOOOALY csoBa. BiKe moHaj ABa CTOJITTS B KpaiHi HagaeTbCs 0coO/IMBa
3HAUUMICTb BKa3aHOMY MpaBy, i, fK MOKa3a/o AOC/iIKeHHsI HaUMOBHIIYy HOro peasisalito, To-
piBHSIHO 3 iHIIMMM KpaiHamu. LlikaBUM BUSIBHJIOCS 3aKpilJIeHHs Ta peasisalisi paBa Ha CBOOOLY
BUpaxKeHHs y JIMTBI, 30KpeMa uepe3 3aKOHOJABYe 3aKPillIeHHS MOHATTS «IIOMVISA» Ta J03BOJEHY
MOKJIMBICTb MyOJiUHO KPUTHUKYBATH AiS/IBHICTb A€pPXKAaBHUX OPraHiB, BCTAHOBJEHY 3a00pOHY Ie-
pecJiflyBaHHs 3a TaKy KDUTHKY. ¥ CTaTTi TaKoX aHasidyerbes 3akoHonpoekT Ne XIIIP-3118 npo
BHeceHHs 3MiH j0 ctated 19, 31, 34 (1), 48 ta Honatky 3akony Jlutoscbkoi Pecniy6aiku «[Tpo
iH(OpMYyBaHHS CYyCHiJbCTBA», KUH HA MOUATKY LbOTO POKY MPUBEPHYB A0 cebe UMMaJO yBaru 3
60Ky JIMTOBCBKOTO CYCIiJIbCTBA, M103asK MICTHB CYTTEBI 3MiHH 11010 peaJsi3alii mpaBa Ha CBOOOLY
BupaxenHs. [llogo Asepbaitkany, To TyT, sik i B YKpalHi 3aKkpimeHo npaBo Ha CBOGOAY AYMKH
i cioBa Ta BCTaHOBJIEHA 3a00pOHA NPUMYLIYBAaHHS 10 BUPAXKEHHS CBOIX IYMOK i TepeKoHaHb a60
BiIMOBH BiJ HUX. B ToH Xe uac, GakTHuHa peanisalis BKa3aHOro NpaBa BUK/IMKAE 3aHENOKOEHHS
3 60Ky MixKHapoaHoI crisbHOTH. BinTak, 3a pesysbraTaMu MpoBeLEHO! HAyKOBOI PO3BIAKH BHSB-
JIEHO §IK NO3WUTHBHI, Tak | HeraTWBHI TeHIeHLIi B acmekTi peasisauii BkasaHoro npasa. Crarts
MiCTHTb aKTyaJbHi y3arajbHeHi BUCHOBKH LIOJI0 CTaHy cBOOOIM BHpayKeHHs B €Bpori Ta CBITi.

Karouosi carosa: cBoboia IyMKH i cioBa, cBOOOAA BUpaXKeHHs, €Bpona, peasisalisi, 1OCBi.

Summary

Barnych K. I. The realization of the right to ireedom of expression: experience of
certain European countries. — Article.

The article is devoted to exploring the experience of exercising freedom of expression in
some European countries, namely Sweden, Lithuania and Azerbaijan. The choice of the theme is
due, in particular, to the fact that despite the legal recognition and consolidation of the right to
freedom of expression at the «level of the constitution», its realization is different in the countries
of Europe and the world. The article describes the twofold concept of freedom that underlies
this right: «ireedom of access to the state» and «freedom from the state.» The study analyzed
the constitutions of Sweden, Lithuania and Azerbaijan, their main legislative acts on freedom of
expression and the practice of their realization. The choice of countries is conditioned both by
their belonging to the countries of Europe and by the different degree of realization of their right
to freedom ol expression. Particular attention is drawn to the Sweden, as it is the originator of
the world’s first law to protect freedom of speech. For more than two centuries, the country
has been given particular importance to the said law, and, as the study has shown, its fullest
realization, compared to other countries. It was interesting to consolidate and exercise the right
to Ireedom of expression in Lithuania, in particular through the legislative consolidation of the
notion of «view» and the allowed opportunity to publicly criticize the activities of state bodies, the
prohibition of persecution for such criticism. The article also analyzes Dralt Law No. XIIIP-3118
amending Articles 19, 31, 34 (1), 48 and the Annex of the Law of the Republic of Lithuania «On
Information to the Society», which attracted much attention from Lithuanian society earlier this
year, since it contained significant changes in the exercise of the right to freedom of expression.
As for Azerbaijan, here, as in Ukraine, the right to freedom of thought and expression is enshrined
and a ban on compulsion to express or express their opinions and beliefs is imposed. At the
same time, the actual implementation of this right is of concern to the international community.
Therefore, the results of the scientific research revealed both positive and negative trends in the
implementation of the said right. The article contains up-to-date generalized conclusions on the
state of freedom of expression in Europe and in the world.

Key words: Ireedom of thought and speech, freedom of expression, Europe, realization,
experience.
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A®EKT Y KPUMIHAJIbHOMY IIPABI YKPATHU:
ICTOPI MUTAHHS TA CYYACHHUM CTAH IIPOBJIEMHU

IMocranoBka mpoGiaemu. 3akoHoM YKpainu Bin 6 rpynuas 2017 p. (nabys
yunHocTi 12 ciung 2019 p.) m. 7 u. 1 cr. 67, cr. 116 r1a cr. 123 KpuminasibHo-
ro xogekcy Ykpainu (nani — KK Ykpaiuu) 6ynu BUKIameHi y HOBiM penakiiii.
[TosiBa 1ux nosoxeHb He OyJa 00yMOBJeHa Hi MOTpe6aMH BiTUM3HSHOI CYyA0BOI
NPaKTHUKH, Hi HALiOHAJbHUMH TEOPETHUHHMH PO3poOKaMH y cepi KpUMiHAMb-
HO-[IPaBOBOI NPOTUMI! 3/I04MHAM, BUMHEHHUM Yy CTaHi CUJIBHOIO AYLIEBHOTO XBHU-
JIIOBaHHA | cTasa HacaimkoMm paTtudikauii Yxpainowo CtamOy/abcbKol KOHBEHLIT
2014 p. TlpoTe, HOpMM LIOAO perJaMeHTAlil BiAMOBiAaJbHOCTI 3a 3JOYMHH,
BUMHEHi B 0COOJHMBOMY €MOLIHHOMY CTaHi, MalOTb i BiTUM3HSHY OaraToJiTHIO
icTopito, BUBUEHHS $IKOI NO3BOJUTb BUSBUTH HENOJIKM Ta MepeBaru K Hauio-
HaJIbHOTO MiAXOAYy, TaK i MiAXOMy, SIKMH 3’SBUBCS y pe3y./bTati iMmjaeMeHTaLil
MOJI0KEeHb BiAMOBIAHUX MiXKHAPOJHO-NIPABOBUX aKTiB. [CTOPUUHI HOCJiIKEHHS
3aBXKIHU CHPUSIOTb BUPOOJeHHIO 30a/1aHCOBAHOT MO3ULIT LIOA0 LIJISXIB BIOCKO-
HaJIeHHs] THX YM {HIIMX KPUMiHAJbHO-IPAaBOBUX IPUIUCIB, sIKa OpPraHiyHo MOEN-
Hye anpo6OoBaHi MPaKTHUKOI TPaAHMLil Ta BUKJIUKaHI moTpebaMu yacy HoBall.
Tomy, mocaimkeHHSI iX B ICTOPUYHIM pPeTPOCHEKTHBI 3aBxau Oynae 30epiraTu
CBOIO aKTYaJsbHICTh.

Oraan ocTtaHHiX gochigxkeHb i myOaikamin. CujbHe JyllIeBHe XBHJIO-
BaHHS, K 00CTaBMHA, L0 MOM siKIlye nokapanHs, 3 modatky 2000-x pokis
BUCTYMAJO MpeIMeTOM HayKoBoro iHTepecy B poborax O.I0. bynanosa,
JI.JI. Kpyraikosa, O.B. Kypua, O.O. Mscuukosa, T.I. HikidipoBoi Ta iHIIHX.
ABropy HamosifiraqM Ha TOMY, LIO CHJIbHE NyLIeBHE XBHJIOBAHHS Yy 3HaueHHi
00CTaBHHM, 5IKa MOM SIKLIYE€ MOKapaHHS € LIMPIIUM 3a (iziosoriyHui adexr i
BKJI0Yae 10 cebe U iHwi emouinHi cranu. 3akpinienns B KK Ykpaiau 2001 p.
TaKO! IPUUMHU BUHUKHEHHS CTAHY CHJIBHOTO AYLIeBHOIO XBUJIIOBAHHS, K aMoO-
paJibHi Ail moTepmisoro, 6y/a0 CIPUAHATO cXBajbHO. [IpomnoHyBasocs nOMOBHU-
Td cT. 66 KK Takowo o6cTaBrHOW0, IK BUMHEHHS 3JI0UMHY BHACJIIOK HENpaBo-
MipHMX a00 aMOpaJbHUX Aid MOTEPIHIJIOro, fIKa MOXKe IPOBOKYBAaTH BUMHEHHS
3/I04HHY.

®iziosoriynnil  aeKT BUCTYyNaB TMpPeAMETOM JAOCJIIPKeHHS y Tpausx
A.B. Bainosa, 1. Hockosa, JI.A. Ocranenko, E.JI. Cunoperka, JI. Uepeuyxki-
Hoi, C. [lInkoBa Ta iH. [Ipononysasocs saminutu y ct. 116 Ta c1. 123 Tepmin

© Kanycrin O. B., 2019
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«CHJIbHE JyLIeBHE XBHUJIIOBAHHS» TepMiHOM «(]isiooriuHui adekrt», nependa-
YUTH TaKi MPUBOJM A/l HOTO BUHWKHEHHS, K iHIII MPOTUMIPaBHi abo amopaJb-
Hi Ail 3 OOKy MOTEPIiJIOro Ta BiAMOBHUTHCS Bill TAaKOl O3HAKH, K PaITOBICTh,
OCKiJIbLKM BOHa IMOBHICTIO OXOIIIOETHCSH TMOHATTAM (Pi3iosoriyHoro adexry.
[TpoTte, mo-nepiue, BITYM3HAHUH 3aKOHOAABellb 3alHSB JELI0 {HIIY MO3ULil0, a,
no-apyre, KpUMiHaJbHO-IPABOBi MPUIIMCH LIOJ0 BpaXyBaHHs 0COOJHMBOTO eMo-
LiHOTO CTaHy BUHHOTO HIKOJM HE aHa/i3yBaJuCs B iCTOPUUHOMY acleKTi, 1110,
SIK YSIBJSIETBCS, € CEPHO3HOI0 MPOTANMHOI, SKa CIPUsiEe HaAMipPHOMY IpHUBep-
TaHHI0O WOTO yBard [0 MiKHApPOAHUX KOHBEHIH i 3a0yTTI0O BJIACHOTO AOCBIidY,
KWW JaJeKo He 3aBXKAW € HeraTHUBHUM.

MeTor0 CTATTi € 10BeIeHHS T€3U NP0 HENMPUIYCTUMICTh irHOPYBaHHS BJac-
HOTO iCTOPUYHOrO AOCBiLYy y mpoueci peopMyBaHHS THX UM IHIIUX KPHUMi-
HaJIbHO-MIPABOBUX IMPUIHKCIB Ta HAJAHHS MepeBarv MeXaH{UHOMY 3aMo3WYeHHI0
MOJIO’KeHb MiXKHAPOJIHUX KOHBEHIIiH.

Bukaan ocHoBHOro marepiaay. KpuminanbHe 3aKOHOAABCTBO, sIKe Iepe-
ayBano HauioHaabHUM KK, Taki Tepminu, K «aekT» Ta «CHJbHe AylLIeBHe
XBUJ/IOBAHHS» He BHUKOPHUCTOBYBaJO, Xoua HoMmy OyJ0 BifoMe Take MOHATTS,
SIK «CHJIbHe pOo3apaTyBaHHs». Tak, BimmoBimHo mo m. 5 cT. 134 YJ0xeHHS PO
MoKapaHHsl KpuMiHa/nbpHi Ta BunpasHi 1845 p., o6cTaBUHOW0, KA Oi/blLI-MeHLI
NOM SIKLIY€ BHHY, a Pa30M 3 LIUM | CYBOPICTb NIOKapaHHs, BU3HABAJ/I0CS BUMHEH-
HSl BUHHHMM 3JI0YMHY BHACJII0K CHUJbHOTO PO3ApaTyBaHHS, BUKIUKAHOIO KPUB-
1010, o6pasamMmu abo {HIIMMHM BUMHKAMHM 0COOH, SIKid BiH 3p0OMB UM HaMarasCs
3pOOUTH 3J10.

3a3HaueHa o6CTaBUHA BpaxoByBasacs 3aKOHOAABLEM i MPU KOHCTPYIOBAHHI
CKJIa/iB 3/I0YMHIB MPOTH XKUTTS Ta 310poB’st ocodbu. Y. 2 cT. 1455 YoxeHHs
nependadasna BiANOBiAAIbHICTh 328 BOUBCTBO, BUMHEHE XOU | He BUIIANKOBO, aje
yepe3 3analibHICTh UM PO3ApPaTyBaHHS U OCOOJUBO, KOJIM PO3ApaTyBaHHS OYJ0
BUKJWKAHO HACHUJbHULBKUMHU AiIMH ab0 TSKKOI0 00pasoi0 3 00Ky BOHTOTO.
3ananpHicTh i po3apaTyBaHHS GirypyloTb i B CTATTAX, fKi nependauvanu Bif-
MOBiAJIbHICTh 3a MOCsiraHHs Ha 310poB’s ocobu. Ilpudyomy, Taka BimmoBinasb-
HiCTb AH(PepeHLi0BaIacsy B 3a/1eXKHOCTI BiJl TSXKKOCTI TIJIECHOTO YIIKOJXKEeHHS
(ct. 1480, cr. 1485) i HacTaBa/ia HaBiThb y THX BMIAAKaX, KOJH uepe3 3amalb-
HicTh a60 po3apaTyBaHHsS 0co6i OyJu 3amofisiHi Jierki TiJecHi YUIKOIXKeHHS
(ct. 1485).

Catin 3BepHYTH yBary Ha Te, 110 MOKapaHHS 3a 3amoOJisiHHS CMepTi uu Tijnec-
HUX VILIKOIKEHb uepes3 3amajbHiCTb ab0 po3apaTyBaHHS OYJO HOBOJI CYyBOPHUM.
Tax, Hanpuknan, BOUBCTBO, BUMHEHE MiJl BIJIMBOM LMX 006CTaBHH, KapaJjaocs Mos-
6aBJeHHSIM yCiX TIpaB i 3aciaHHSM Ha KaTOPXKHI poOOTH Ha CTPOK Bim 8 1o
12 pokiB un Ha cTpoK Bin 4 10 8 pokiB a6o 1036aBJAeHHSM YCiX paB Ta MpUBiIeiB
i yTpYMaHHSIM y BHUIPABHUX apellTHUX BiliTeHHSX Ha CTPOK Big 4 10 5 POKIB.
[TokapaHH$ 3a Liel 3/JI0YMH CYTTEBO MOCHJIOBAJNOCS, SIKLIO BUHHUH NepeOyBaB 3
NOTEPMINMM y POAMHHHUX, LITIOGHUX ab0 c1yKO00BUX BigHocuHax [1].

He nuBasuuce Ha Te, W0 aeKT Ta CUAbHE NylIeBHE XBUIOBAHHS y HOPMax
3rajlaHoro YJ10:KeHHs He (irypyBa/u, KpUMiHa/J bHO-IpaBOBa HaykKa nepiony Ail
L[bOT0 3aKOHOJABYOI0 aKTy LUMMHU MOHSATTSIMH OllepyBaJa.

AdekT BU3HAUaBCS SIK BHYTPILIHBO 30y/I’KeHE Ta CXBUJIbOBAaHE MOUYTTS, SIKE,
NOPYLIYIOUH PiBHOBAry AYILIEBHOTO HOPMAaJIbHOTO YCTPOIO, IPHU3BOIUTH O PO3-
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JIafliB y Mpouecax TiJIeCHUX i MCUXIYHMUX Ta, JOCSATHYBIINW HAUBULIOTO CTYIEHS,
HaBiTb Ha MUTb NpunuHse ix. [Ipy HpoMy migxpec/roBanocs, 10 e MOYYTTS €
HEOQHOPIAHUM i MOXKe MAaTH Pi3Hi CTyINeHi IOYHWHAKUH BiJl IPOCTOTO AYLIEBHOTO
XBUJIIOBAHHS | 3aKiHUYIOUM CIpPaBXKHIM a(eKTOM, KOJHU CXBHUJbOBAHE MOUYTTS
Ha0yBae BHKJ/IOYHOTO MaHYBaHHS, 3aTbMapOO4YM PO3yM Ta NPUAYLIYIOUH, Ha
MeBHUH Yac, CAMOBJAaHHS Ta caMoBU3HadeHHs [2, c¢. 420]

Takum uMHOM, adeKT po3r/gaaaBcs JHLIe K CKAaL0Ba TaKoro Oibll MIHPO-
KOTO TIOHATTS, K AyLIeBHE XBUIOBAHHSA | TOMINABCS Ha ABa BHAM: 1) 30ymxKy-
rouni (rHiB, pamicTs, Bigyail) Ta 2) MPUTHIUYIOUUH (meyaup, nepeJisik, Mo6oo-
BaHHS)

Hawmaranucst BueHi BHOKpeMUTH U adeKT, IKHH MOXKe pPO3r/sfaTHCs SK Mif-
cTaBa /s BU3HaHHA ocobu HeocynHowo. Ha pymky O.D. KicrskiBebkoro, e
MOXKe OYTH TiNIbKM TakuH adeKT, SKHH AOCATHYBIUM CBOrO HAaWBHILOTO CTY-
NeHsl, MPUMHKHSE Ha MeBHUU 4ac [il0 i BXKUBAaHHS PO3yMy, 3HHILYE 3[aTHICTb
0OMipKOBYBaHHSI Ta caMoBM3HaueHHs [2, c. 421]. ABTop 0c0o6/1MBO HaroJouIy-
BaB Ha TOMY, L0 MUTaHHS NPO aeKT, y TOMY YHCJI i K MiICTaBy HEOCYIHOCTI,
MOJKe BHHHUKATH TiIbBKM CTOCOBHO TaKHX 3JIOUMHIB IK BOHBCTBO, HAaCHJ/bCTBO,
o6pasa. Ajie y »KOIHOMY BHIaIKy He MOX€ HTHUCS MPO KPadixXKKy, [IaxpanucTso,
nigpoGJ/ieHHst TOIO, BUMHEHI y cTaHi adekry [2, ¢. 421-422].

[TpencTaBHMKM Cyf0BOI MEIMLMHHM THUX 4YaciB TeX MiIKPeC/I0Ba/H, 10 Po3-
JlagfHaHHA aeKTOM ICUXi4HOI cBOOOAM BHUHHOTIO Ille He O3Hayae€, 10 BiH He
MOXKe HeCTH BiANOBifa/bHICTh 32 CBil BUMHOK. ToMy, NpH BUpillleHHI THTAHHS
npo Te, uu 1no3basise aekT ocody ocynHOCTi, Tpeba BUXOOUTH, HacaMIepes,
3 MOTEePeTHbOr0 CIocoOy XKUTTS 0OBUHYBAUEHOr0 Ta TPUBAJOCTI adekTy. AKio
cy0’€KT, 110 Bejie MPaBUIBHHUH CIIOCIO XKUTTS, SIKe 3aCHOBaHe Ha UEeCHUX MpPaBHU-
Jlax, Ha caMOBJ/IaJlaHHi, Ha 1oBa3i 10 ceGe U iHIIMX BYMHUB 3JIOUMH Ilifl HATHUC-
KOM 30BHILIIHIX HECNPHUSTAUBUX BIJIUBIB, sKi ypasujad HOr0 B CaMHUX 3aroOBiT-
HUX TOYYTTAX i MPU3BEJIU 10 aeKTy, BiH TOBUHEH BU3HABATHUCS HEOCYIHUM. [,
HaBIIaKH, JIOJIWHA, fKa He 3BHUKJA 10 CaMOBJIalaHHA | OXOIlJIeHa IPUCTPACTAMH,
JOBrO0 KHUIHUTb 37100010, siKa, NepeTBOPUBLINCH HA MPUCTPACTb, NPU3BOIUTH 0
3JI0YMHHMX crnagaxis [2, c. 422].

Buxonsiun 3 uporo, B Teopii KpUMiHaA/JbHOTO NpaBa 6araTo yBardu NpUIiNs-
JIOCSI O3HaKaM, §IKi IO3BOJISIM PO3MEKYBaTH a(eKT Ta MPUCTPACTb. 30KpeMa,
3a3HayaJocs, 1o aeKT — Le MOYyTTH, SKe BUHHUKAE PalToBO, HA BiAMIHY Bim
npUCTpacTi, fKa 3aBXKAHW (HOPMYEThCs MOCTYMoBO. A(eKT 3aTbMapioe po3yM,
ToHNi §IK TpUcTpacTb 30epirae HOro sCHUM, TOOTO MPHUCTPACTb Hi€ BCymeped
posyMmy i 1o6pum no6axaHuaMm. [IpyunHu adekTy MoJsAraloTb B TeMIepaMeHTi,
CHafKOBOCTi a60 XBOPOOJMBOCTI, a MPUUMHOIO NPUCTPACTI € BUKJIOUHO [TOTaHE
BUXOBaHHS. AeKT 3’dB/I€ThCS HECTIOAIBAHO, MUMOBIJIBHO, 30YXKY€ETbCS 330B-

Hi, TOMY HOro HapyacTille 3a BCe He MOXKHA YHUKHYTH, TOHi SIK MPUCTPACTb —
pesy.bTar nit BHYTPIIIHIX 30yIHMKIB. 3HAX0A4YUCh Yy cTaHi aekTy ocoba He
po3MipKoBye, fKi HaC/IIKH MOXKe MaTu il BUMHOK. Lle ycBimoMJIO€TbCS TiJIbKH
Tomi, KoM adeKkT 3HUKae. JloAWHA, OXOMJeHa MPUCTPACTIO, HABMAaKH NOBrO
0OMipKOBY€ CBOI HaMipu i J/1s 1X 3AiHCHEHHS BJAETbCS HABIThb 0 XUTPOILLIB,
JYKaBCTBa Ta ¥ B3arafi 3gaTHa 10 6e3deCHUX BUMHKIB [2, c. 420-421].

JoBosi wlijsbHA yBara BYeHUX [0 MPoOJeMH DPO3MeKyBaHHS 3a3HAaueHHX
NOHATb OyJ1a 00yMOBJIeHA THM, 10 came cjoBo affectus y mepeknani 3 natus-
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CbKOI 03HAuUaJI0 He TiJIbKH AyIIeBHE XBUJIIOBAHHS, a U MPUCTPACTb. 3PO3YyMiJo,
10 OCTAHHS He MOIJVIa PO3IIANATHUCA Y KPUMiHaJbHOMY IpaBi K 0OCTaBHHA,
10 TOM’AKIIye MOKapaHHS 4YM BHUKJ/IOYae ocyaHicTe. MabyTh, came ToMmy,He
JMBJISTYUCh HA HASIBHICTb KPUTEPilB pO3MexKyBaHHSA a(eKTy Ta IPUCTPACTi, Hi
YnoxxeHHSI PO MOKapaHHS KPUMiHa/NbHI Ta BUIPaBHI, Hi XKOJEeH 3 IiIOUHUX Ha
TOM 4ac €BPOMEeUChbKHUX KONEKCiB Mpo aeKT He 3rafyBaju, MPUUOMY, SIK MPO
athekT, M0 MOM AKIIye BUHY Ta MOKapaHHs, TakK i mpo adekT, K CTaH HEOCY/-
HocTi. Xoua nesiki 3 HuX (MepeBa)kHO HiMelbKi) MiCTH/IM MPaBUJIO, BiAMOBiAHO
[0 SIKOTO KOJIHA Aifl, BUMHEHA NIPU Po3Jali MOUYyTTiB i po3yMy, He MifIArae BMi-
HeHHIO. Taka (opmysaa (akTHYHO NO3BOJSIA OXOMUTH c00010 U adekT, SIKUU
3HMILYBAB 3/aTHICTb 0COOU N0 0OMipKOBYBaHHS i CAMOBH3HAYEeHHS.

Caig 0cob/MMBO HAroJOCHUTH Ha TOMY, L0 B TEKCTi KPUMiHAJbHOTO 3aKOHY
aekT He (irypyBaB K KPHUMiHaJbHO-TICUXOJOTiYHE MOHATTS, CYTHICTb $KO-
ro NoJsirae y 3BYKeHHi CBiZIOMO-BOJIbOBOI cpepu 0CcOOH, 110 BUKJIMKAHO Ji€l0
30BHIIIHBOTO MOJAPa3HUKA. ¥ TOU Ke uac, Ha HOPMaTUBHOMY PiBHi 3aKpiIlJoBa-
JIOCS TaKe MOHATTS, SK AylleBHA XBOopo0a, siKa 3HHUIILYE CTAaH OCYAHOCTI, a moje-
KyZH BCTQHOBJIIOBABCH | MepeJiK TaKuX XBOpoO — 60xKeBisis, 6e3yMCTBO, cJaa-
H60yMCTBO, TOBHUH PO3Jaj pO3yMy, TOXOHIPis, MeJaHX0JIisl, CKa3, aJeHCTBO,
inioTH3M, KpeTuHi3M, neMeHLis Towo (B Y/102KeHH] PO MoKapaHHs KPUMiHa/b-
Hi Ta BUIpAaBHi 3rajyBajocs MPo 6e3yMCTBO Bil HAPOMKEHHSI Ta 00XKeBiJs).
[Ipu xapakTepUCTHLi LHMX XBOPOOJMBUX CTaHIB LIMPOKO BUKOPHUCTOBYBAJMUCS
Taki KaTeropii, K «MpPUAYLIYIOUMH aeKT», «MaHylouuh adeKT», «3HUKAUUN
aexT» Towo [2, c. 476-477], wo xapakTepusyBaJau CTaH 0COOH, BUKJIMKAHHH
BHYTPILIHIMH NpUYMHaMH. ToMy, MOXKHa CTBepAXKYyBaTH, 10 adeKT K CyTO
NICUXOJIOTIYHA KaTeropisi Bce K Takh OyB BiIOMHH KpPHMiHAJIbHOMY 3aKOHY,
X0ua 3aKpil/ioBaBCcsl TYT ONOCEPEeIKOBAHO yepes3 MOHATTS AYLIEBHOI XBOPOOH.

Jlewo iHIWMK miaxim A0 peryiaMeHTal|l BiAMOBiaJbHOCTI 3a AisTHHS BUMHe-
Hi B 0cOOJUMBOMY eMOLiHHOMY cTaHi OyB 3anpornoHoBaHud B KpumiHaibHOMY
Ynoxenni 1903 p. [3]. Lle#t 3akoHomaBuuil akT TepMiH «aeKT» T He BHKO-
PUCTOBYBaB, X04a y CT. 39 3akpirroBaiucss MeIdU4Hi KPUTepii HEOCYAHOCTI
(XBOpOO/MMBKI PO3JaM AyILIEBHOI [ifIbHOCTI, HECBIIOMHUH CTaH, PO3YMOBE Bil-
CTaBaHHs, K HACJiI0K TiJIECHOrO HeN0/1iKy a0 XBOPOOH), IPU XapaKTePUCTHIL
SKUX BUKOPHUCTOBYBaJocs i MOHATTS adexty. [IpoTe, YioxeHHS 3akpimuiio
Take TOHATTS, SIK CUJIbHe NyllleBHe XBUtoBaHHsA. Cepen 00CTaBHH, 5Ki TOM SK-
IyI0Th NOKapaHHsl BOHO He 3ramyBasocs (cT. cr. 53-57). ¥V crartax Ocobau-
BOI YaCTHHM MOBa HIlJa MPO JABAa BUIU €MOILIMHOrO CTaHy: CUJIbHE AYyLIeBHE
XBUJ/IIOBAHHSl Ta CHUJIbHE JylEeBHE XBUJIIOBAHHS, BHUKJIUKAaHE MPOTH3AKOHHUM
HaCHUJBCTBOM Haj 0c060i0 abo TsXKKOI0 06paszoio 3 60Ky moTepminoro. Ls kna-
cudixauis OyJa noknageHa B OCHOBY AudepeHUialil BilMoBinaJpHOCTi 3a mocs-
raHHSI MPOTH XKHUTTS Ta 340poB’st ocobu. Tak, 3rimHo 4. 1 cT. 458 BUHHMH Y
BOMBCTBI MNiA BIJIMBOM CHJBHOTO AYLIEBHOIO XBHUJ/IOBAHHS KapaBCsl KaTOPIoOO
Ha CTPOK [0 BOCbMH POKiB. $IKIIO X TaKWUU NylIeBHUH cTaH OyB BUKJIUKAHUH
NPOTHU3aKOHHUM HACUJIBCTBOM UM TSI?KKOIO 00pa3oi0 3 OOKy MOTepmisioro, TO
BUHHMH NilgaBaBCs yTPUMAHHIO y BUIPaBHOMY JA0Mi ab0 yTpUMaHHIO y (op-
teui (4. 2 cr. 458). 3a TakMM caMMM MPHHLMIIOM KOHCTPYIOBAIMCS i HOPMH
I0J0 BiAMOBiNaJbHOCTI 32 3aMOMiSTHHS IIKOIH 3I0POB IO (ct. 470). Tyt Bigno-
Bia/bHICTb M0JATKOBO AU(pepeHLioBanacs y 3a/eKHOCTi Bi BUAY TiJECHOTO
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yIKomKeHHst (KapaHUM BH3HABAJOCH HE TiJbKM 3alOMisiHHS JIETKHX TiJeCHUX
VIUIKO/UKEHb, a ¥ 3aBlaHHs yIapy Ta BUMHEHHS iHUIMX HAaCHUJbHUIBKHX ii),
crocoby ix samnozisiHHs (0co6auBe MOPAYBaHHS), a TAKOXK O3HAK MOTEPIIIOro
(matu, 6aTbKO, pOaMY, CBSIIIEHHHMK, 1OCANOBa 0c00a, OXOPOHElb iMIepaTopa,
BapTOBHUH BIHCHKOBOI OXOPOHH, YJieH iMIIepaTOPChbKOTO AOMY, I'JiaBa iHO3e€MHOI
JlepKaBH, iHO3eMHHUU T0OCOJI, TIOBipEHUU Yy ClpaBax, MOCJAAHHIK, KaMiTaH mnapo-
XO/ly Y MOPCBHKOTO CyIHa, CJIyKOOBelb MapoxXoiy YM CyNHa, MacakKup TOLIO).

Y mucnosunisx BigmoBimHux crated (cr. 458, ct. 470, cr. 479) 3akoHona-
Bellb OCOOJIMBO HAroJollyBaB Ha TOMY, L0 BOHM 3aCTOCOBYIOTbCS JIMIIE TOMI,
KOJIM 3aMOMisiHHS CMepTi, TiIeCHUX YIUKOJAXKeHb, 3aBAAHHS YAApy YU BUMHEHHS
[HIIMX HAaCUJIBHULBKUX [i} OyJ0 3aAyMaHO Ta BUKOHAHO Tifl BIVINBOM CHJIBHOTO
JyLIEBHOTO XBUJIIOBaHHS, TOOTO cdepa 3acCTOCYyBaHHS LKUX HOPM OOMeEXKyBa-
Jlacsl HasiBHICTIO 1IbOTO eMOoLiiHOTro cTaHy. lle 03Hauaso, MO MiXK CHJIBHUM
INyLIeBHUM XBHWJIIOBAHHAM Ta BUMHEHHMM y LbOMY CTaHi HisTHHSIM He MOBHHHO
i He Moxe OyTH PO3PUBY Y Yaci, OCKIJIbKU LEH CTaH «3XKHBae» cebe ILIAXOM
BYMHEHHS 3JI0UMHY.

KK YPCP 1922 p. [4] Tex BHKOpPHMCTOBYBaB Take MOHATTS, K CHJbHE
nyuieBHe XBUJIOBaHHS. Oco6/uBa 4acTHHA LIbOTO 3aKOHOJABYOTO aKTy IMepes-
6auaJia BiAMOBifaMbHICTb 32 YMUCHE BOMBCTBO, BUMHEHE TMiJ BIIJIMBOM CHJIbHO-
ro IyLIEBHOTO XBHJ/IIOBAHHSI, BUKJIHUKAHOTO IPOTHM3aKOHHHUM HaCHJ/JIbCTBOM 200
TSXKKOK 06pasoro 3 60Ky motepmijoro (cr. 144) Ta yMucHe TsxKKe a60 MeHIL
TSDKKE TiJIeCHE YIIKOMKEHHS, 3amofliiHe Mifl BIauBoM Takoro crany (ct. 151).
3BepTaloTh Ha cebe yBary Tpu MoMeHTH. [lo-mepiue, y SIKOCTi KOHCTUTYTHB-
HOI O3HAaKM LHMX 3JI0YMHIB BUKOPUCTOBYBAJOCS JMILE CHJbHE NylIeBHe XBHU-
JIIOBAHHS, sike OyJ0 BUKJIMKAHO MPOTHM3aKOHHHWM HACHJIbCTBOM a00 TSKKOIO
o6pasoto 3 60Ky moTepmiszioro. Byap-fike iHIlle cu/bHe AylleBHE XBUJ/IOBAHHS,
MiJ BIJIMBOM $IKOTO BUYMHSJIOCS TOCSITAHHS HA JKUTTS YW 3[40POB’S 0COOM MJIst
kBaJidikauil 3HaueHHs He MmaJjo. [lo-ipyre, 3aKoHO#aBelb 0OMEXHB BiIMOBi-
JaNbHICTb 3a MOCSTaHHSl Ha 3[0POB’Sl, 110 BYMHSAIOTHCS MiJ BIJIMBOM CHJIBHO-
ro QyLIeBHOTO XBWJIIOBAHHS 3aMOMiSIHHSM JIMILE YMHCHOIO TS?KKOTO UM MeEHL
TSPKKOTO Ti/IECHOTO YIIKOIXKeHHS. 3amofisiHHs cy6’€KTy HaCHUJIbCTBA UM 00pa-
34 LUX YLWKOMKEHb 3 He0oOepeXXHOCTI, JIeTKMX TiIECHUX YIIKOIKEeHb, YMHUCHE
3aBJaHHSA yaapy, Mo6oiB ab0 BUMHEHHS {HUIUX HACUJIbHUIBKHUX MiH 3JIOUHHOM
He BH3HaBasocsl. [lo-TpeTe, caHKUil 3a 3/I0YMHM, BUMHEHi Y CTaHi CHJBbHOIO
JYLIeBHOIO XBUJ/IOBAHHS Oy/JM paavKa/lbHO NOM siKileHi. Tak, BOMBCTBO, BUH-
HeHe y TaKOMY CTaHi KapaJsocs no36aBjJeHHSIM BOJIi Ha CTPOK [0 TPbOX POKIB, a
3aMOAISTHHS TSXKKHX UM MeHIU TSKKHUX TiJIECHUX YIIKOMKeHb — M030aBJeHHAM
BOJIi Ha CTPOK A0 ABOX POKIB.

Y 3araneniit yactuni KK YPCP 1922 p. npo cuibHe nylieBHe XBU/IIOBAHHS
He sragyBasiocs. Pazom 3 TuM, 3aKOHOAaBellb BUMaras BiJ CYAiB IpU BU3HA-
YyeHi Mipy TOKapaHHS 3’fCyBaTH YM He BUYMHEHO 3JI0YMH Yy CTaHi 3amnajbHOCTi
(ct. 25), xoua crarycy nom’SKIIy0OUOI TTOKapaHHs Ll 00CTaBHHA He MaJa.

KK YPCP 1922 p. npu BH3HaueHHi MOHATTS HEOCYAHOCTi He MiCTHB KOH-
KPETHOro Mepesiiky IYyLIeBHUX XBOPOO, OCKiJbKM Ha TOHM 4ac B Teopil BxkKe
MaHyBaJsa MO3Ullis 1010 HEeOoOXiMHOCTI YHUKHYTH 3TaKW MPO KOHKPETHI BUAU
IOylIeBHUX 3axBopioBaHb y TekcTi KK, gk 3a#iBoi, ToMy 110 3Ha4YeHHS MaJja
AylleBHa XBOpo0Oa, 110 3HHILY€E OCYIHICTb, K Taka, He3ajexHo Bif 1i (opMH.



Kanycmin O. b. Adexr y kpuMiHaabHOMY NpaBi YKpaiHH: iCTOpisi MUTAHHS Ta CyYacHHI CTaH... 3]

Y SIKOCTi MeIUUHUX KPUTepiiB HEOCYAHOCTI pPo3poOHUKAMHU OyJ/M 3alpPONOHOBA-
Hi: XpOHiuyHa AylleBHa XBOpoOa, THMYACOBUH po3/aj AYLIEBHOI AisJIBHOCTI Ta
CTaH, Ko ocoba, sika BUMHHUJA 3JIOUMH, He MOTJAa HagaTu cobi 3BIT y CBOIX
iSIX.

KK YPCP 1927 p. [5], sk i nonepenniii akt Tex OnepyBaB TEPMIHOM «CHIIb-
He JlylieBHE XBU/IOBAHHS», He BUKOPHCTOBYIOUH TEPMIH «aheKT». AgTopu mpo-
EKTY LBOTO KOAEKCY MOBEPTAIOThCS 10 MO3HLi, sIKa 3HAXO/M/IA BIIOGPaXKeHHS y
Kpuminansaomy ¥Yaoxenni 1903 p., andepenuirooyn eMOUiHHUNA CTaH BUHHOTO
Ha CUJIbHE IyIleBHE XBUJ/IOBAHHS Ta CHUJbHE XBUJ/IOBAHHS, BUK/JIUKaHE MPOTHU-
3aKOHHHMM HACHJIbCTBOM ab0 TSXKKOK 00pasow 3 60Ky moTepmijoro. AJje, Ha
BinMiHy Bin ¥Y.soxkenns 1903 p., nepiuuil BUA BUKOPUCTOBYETLCS TYT JIMIIE SIK
06CTaBUHA, 10 MOM SKIIye 3aXOAH colianbHoi 060opoHu (1. «1» 4. 1 cr. 44).
DyHKILiI0 KOHCTUTYTUBHOI 03HAKH BUKOHYE JIWIE CHUJIbHE XBHJIOBAHHS, BUKJIU-
KaHe NMPOTHU3aKOHHUM HAaCHJIbCTBOM ab0 TSKKOI0 00pa3oio 3 60Ky MOTEepIHiIoro.
KpuminanbHo-KapaHuMHu, sIK i paHillle, BU3HAIOTbCS JIHIIE YMHUCHEe BOUBCTBO
(ct. 140) ta ymucHe TskKe a60 MeHIUI TsKKe TijecHe ymkomkenHs (ct. 148).

[Ipu ubomy, caHkuis 3a misiHHS ,nependadvere cT. 140 melio MOCHUIIOETHCA
(BoHO KapaeTbcs 1Mo36aBJeHHAM BOJI Ha CTPOK [0 I'STH POKIB), a 3a NisiHHSA,
nependauere cr. 148 — nom’sikuryeTbest (BOHO KapaeThCsi M030aBIEHHSIM BOJI
Ha CTPOK JI0 JBOX POKiB a60 MPUMYCOBOIO Mpaleio 6e3 Mo36aBieHHs BOJI).

YrountooTbes y KK YPCP 1927 p. i mennuni kputepil HeocynHocTi. K Taki
TYT 3TafylOThCS: XPOHiUHA AyllleBHA XBOP0Oa, TMMYACOBUH pO3Jal AyIIeBHOI
JiTBHOCTI Ta cTaH iHIIOI XBOpoOu, siKilo ocoba He morsaa cobi YyCBiIOMHTH
CBOIX BUMHKIB a60 KepyBaTd HuMH (cT. 10).

3akpinieHHs] TAaKOro MeJWYHOr0 KPUTepil0 HEOCYAHOCTi, SIK THUMYaCOBHUH
possiaf AyLIEBHOI AifJIHOCTI, MO3a CYMHIiBOM CIPHUS/IO NMPOHUKHEHHIO TaKOI
Kateropif, ik aekT y KpPHUMiHaJbHO-TIPABOBY MaTepito. ¥ creljafbHil JiTe-
parypi nepiony nii KK YPCP 1927 p. maiixke omHOCTalHO CTBepAXKYyBasloCs,
10 TUMYaCcOBHH poO3Jaj AyIIEeBHOI MAisIbHOCTI OXOmawe coboio i Tak 3BaHi
«BUKJIIOYHI CTAaHH», cepell IKMX HasUBaBcd i nmatoJgoriunui adext [6, c. 204].

Onnak, KK YPCP 1960 p. [7] tepmin «aekT» Tex He BHKOPHCTOBYBAB,
Biflaloun TepeBary MOHATTIO «CUJbHe OyllIeBHe XBUJIOBaHHS». Llel Komekc
pO3pi3HSB IBa BHUAM TAKOTO CTaHY: BeJHKe NyLIeBHE XBHUJ/IOBAHHS, BUKJIUKaHE
HelpaBOMiPHHUMHU [iSIMU MOTEPIIIJIOro, sKe MMO03ULI0OHYBaJI0Cs K 00CTaBHHA, 110
nom’sikinye BimmosiganbHicTh (. 4 cr. 40) Ta cuJbHe AylleBHe XBUJIOBAaHHS,
110 BUHUKJIO BHACJIIOK MPOTH3aKOHHOTO HACUIBCTBA ab0 TSKKOI 00pasu 3 60Ky
MOTEPIIJIOTO, 10 PO3TSIAI0CS K KOHCTUTYTHBHA O3HAKa 3JI0UMHIB, mepenba-
yeHUX cT. cT. 95 Ta 103. [lokapaHHs 3a 1Ii 3/JOUMHH 3aJHILATOCS HE3MIHHHM,
3 Ti€lo pi3HHILEIO, 110 MPUMYCOBa Npals, npo sky uuiocs kK cr. 148 KK YPCP
1927 p. 6yna 3aminena y ct. 103 KK YPCP 1960 p. na Bunpasni po6otu cTpo-
KOM 10 OfIHOTO poKy. Takui MeAWYHUH KpUTepill HEOCYAHOCTI, IK THMYaCOBHUH
posJiaf nylieBHOI AisiibHOCTI 36epiraBcsi. ToMy, matoJioriunuil adexr, sk i paHi-
1Ie, po3rasiaaBcs sK MiACTaBa AJis BUSHAHHS 0COOH HEOCYIHOIO.

[Ipore, KK YPCP 1960 p. npuramansi i gesiki BigminHocTi. [lo-mepiue, y
SKOCTi MOM SKIIyUol 00CTaBUHU BiH TI0YaB PO3I/ISNATH He Oylb-Ke CHJbHE
IylIeBHE XBU/IIOBAHHS, a BUKJIOUHO BeJUKe MyIIeBHE XBU/IIOBAHHS, BUK/IUKAHE
HeNpaBOMiPHUMU [iIMH MOTEPIioro, a, Mo-Apyre 3B’f3aB MOHATTS CHUJIbHOTO
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IyIIEBHOTO XBUJIFOBaHHS y cT. ¢T. 95 Ta 103 3 TakuM, 110 BUHHUKJIO PANTOBO.

OcTaHHe 3aKOHOJaBUe pillleHHS y HAayKOBHUX KoJax OyJ0 CIPUHHATO [ello
HeonHO3HauHO. [lepeBaxkHa GiJblIiCTh BUEHHWX BBaxKaja TAaKUH KPOK TMO3UTHB-
HUM, SIKHU J03BOJIUTH Oi/IbLI YiTKO BUSHAYUTH MOHATTS (hi3i0/OTiYHOTO adexry,
HEBiJ'€MHOI PHCOI0 IKOTO € panToBicTb [8, c¢. 19] ta BimmexyBaTu Horo Binx
{HIIMX eMOUIMHUX CTaHiB, IKi MOXKYTb PO3TJISJATHUCS BUKJIOUHO SIK MTOM’ SIKIIY-
104l 00CTaBUHHU. 3TOfOM, caMe I MO3HULis 3HaHlIa BiloOpaxKeHHs y HOBHX
KPUMiHa/JbHUX KOJEKCax AesKMX KpalH MOCTPaAsHCbKOro MPOCTOPY, SIKi BUKO-
pUcTau TepMiH «adekT» 6e3nocepelHbO Y TEKCTi 3aKOHY Ta IMOB 13aJd HOTO
i3 CTaHOM CHJIBHOTO NYIIEBHOTO XBHJIKOBAHHS, W0 panToBo BUHUKIO (cT. 107,
ct. 113 KK P®, cr. 141, ct. 150 KK Pecny6aixu Bimopycs, ct. 131, ct. 141 KK
Kuprusbkoi Pecny6.iku). [Ipu 1poMy, Hi IIpo CH/IbHE NylIeBHE XBUJIOBAHHS,
Hi Ipo agekT, K 00CTaBUHY, IO MOM SKIIy€e TMOKAapaHHS He 3raayeThbCsl, Xoua
BKa3ye€TbCsl Ha MPOTHUIPABHICTh UM aMOPaJbHIiCTh il MOTEPMIIOro, SKIIO0 BOHU
crpoBOKyBa/u 3/104dH (1. «3» 4. 1 ¢1. 61 KK P®, n. 8 u. 1 cr. 63 KK Pecny-
oaiku Binopycs, 1. «i» cr. 76 KK Pecny6aiku Monnosa).

[HIi K DOC/IAHHMKHM BHUXOOWJIH 3 TOTO, 110 BKJ/IOYEHHS N0 AMCIO3MULIH Bif-
MOBiIHUX CTaTel TaKol O3HAKH, K PanToBicTb, OyAe MaTH i MEeBHi HeraTHUBHI
Hacaigku. 30KpeMa, 3BepTajacs yBara Ha Te, 10 (bisiosoriuHui adexkT Moxe
(hopMyBaTHCS i MOCTYIMOBO Mijl BMJKBOM TPHUBAJOl ICUXOTPABMYIOUOI CHUTYaLl,
sIKa BUKJMKaHa CHUCTEMATHUUHOIO HEMPaBOMipHOI0 260 aMOpaJsbHOIO TOBEAIHKOIO
MOTEPMIJNOr0, Ha MiACTaBi YOTO MPOMOHYBAJNOCH BKa3iBKy Ha pamnToBiCTb 3 TEK-
cTy 3akoHy Bukawouuth [9, ¢. 32]. Kpim mporo, sasHauanocs, 110 3aKOHOAABYE
pillleHHs 100 panToBOCTi aeKTy Oy/e CIPUATH HENMPABUIBHOMY TJIyMaueHHIO
a(heKTUBHOTO 3/04MHY. Bin Oyne nmosuuioHyBaTuCs He SK AisTHHS, 10 3aAyMaHe
i BUKOHaHe y cTaHi adekTy, a K MOCAraHHS, sIKe XapaKTepU3yEeTbCs BiACYT-
HICTIO PO3PHBY y Yaci MiK 00CTaBHHAMH, SIKi CIIPOBOKYBAJIM AylIeBHE XBUJIIO-
BaHHs Ta HacJigkaMu, TOOTO Oyae OTOTOXKHIOBaTHCs npuBin (HempasomipHa
MoBe/liHKa TOTEePIiNoro) Ta craHy adekTy, [0 HeOOTPYHTOBAHO, OCKIJIbKUA MixX
HeNPaBOMipHOK MOBEIiHKOK MOTEPIIOro i BUHUKHEHHSM CHJIBHOTO AYLIEBHO-
ro XBUJ/IIOBAHHSl MOXKe OyTH MeBHUHU PO3PUB Yy 4Yaci, NPOTSAroM $IKOro (opmy-
eTbes ctad adexty [10, c. 45]. Ocranni no6orBaHHA 6yu HeOGe3MiACTaABHUMH,
ockinbku i Teopia [11, ¢. 183], i cymosa npakrtuka [12, c. 443] nouanu BuxoO-
IUTH 3 TOTO, L0 PaNTOBICTh BUHUKHEHHSI CUJBHOTO AYLIEBHOTO XBUJIIOBAHHS
MIOBHMHHA NPOSIBJISTUCS HEralHoO, SIK 3BOPOTHS peaklisi Ha HaCUJIbCTBO, 3HYIIAH-
Hs ab0 TsXKKy 00pasdy, a po3puB y daci Mixk UUMH 0OCTaBHHAMHU i HACJiAKaAMU
y BUTJISIAI CMEPTi UM TiJIECHUX YIIKOAKeHb MMOBUHEH OyTH BiICYTHIH.

3akoHOaBelLb AeSKHX KOJHIIHIX PaAsSHCbKUX pecmyOJiK Ha Lii 3acTepexkeH-
Hsa BigpearysaB. Jlo BigmoBinHux crated KK P®, KK Pecny6aiku Bimopycs,
KK Kupruspekoi Pecny6siku Ta iHmux Oy/au BHECEHHi NOMOBHEHHS, BiAMOBiIHO
10 SIKHX CTaH aeKTy Moxe OyTH BUKJIUKAHUH | TPUBAJIOI MCHUXOTPaBMYIOUOIO
CUTYyali€lo, IKa BUHUKJ/A Y 3B’SI3KY 3 CUCTEMaTHUHOIO MPOTHUIIPABHOIO 200 aMo-
paJbHOI0 MOBEMIHKOI MOTEPMIIOro, Xo4a BKasiBKa Ha panTOBiCTb BUHUKHEHHS
CUJIBHOTO JyLIEBHOrO XBUJIIOBaHHS TyT Oyna 36epekeHa. MoJsigaBcbKUl 3aKo-
HozaBelp, npuidmatoun HoBud KK y 2002 p., Bin Takoi o3HaKK adekTy, K par-
TOBiCTb BUHUKHEHHS, BiiMOBHUBCs. AJjie 3rogoM, ct. 146 ta 156 Oynu BUK/IaneHi
y HOBil penaxuil, ne agekT 3HOB OyB TOB’SI3aHUH 3 11i€l0 03HAKOIO.
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Bituusnsuuii 3akononasenp npotsarom aii KK YPCP (3 1992 p. KK Ykpa-
inn) 1960 p. mosepraBcsi 10 MpoG/aeMH perJaMeHTalil BiAMOBiZaJIbHOCTI 3a
NisIHHS1, BUMHEHI y CTaHi CHJIbHOTO AyLIEBHOTO XBUJ/IIOBAHHS ABivi. ¥Ykasom [Ipe-
sunii Bepxosnoi Pamu Ykpaincekoi PCP Big 12 ciuns 1983 p. [13] y cank-
uii cr. 103 cnoBa «BUMpPaBHUMH POOOTAMH Ha CTPOK /0 OAHOTO POKYy» Oyju
3aMiHeHi CJI0BAMU «BUIMPABHUMH POOOTAMH Ha TOW CaMUU CTPOK», TOOTO Ha
CTPOK 0 ABOX POKiB. 3akoHoM Ykpainu Bim 26 rpyaus 1993 p. [14] y wosiit
penakuii 6yna Buksaanena ct. 15 KK. BingnosimHo mo 4. 3 cr. 15 miei pemakuii
He BHM3HABaJWCH 3JI0YMHOM Jil y cTaHi HeoOXigHOI 0OOPOHU He3aJeKHO Bif
HACJiKIB, KO 0co0a, fKa 3[iMCHIOE 3aXUCT, He MOIJIa BHAC/iIOK MepesisKy
a0 CHJIBHOTO NYLIEBHOTO XBHJ/IIOBAHHS, CIIPUYMHEHOrO CYCHiNbHO-HeOesmneu-
HUMH [JiSIMA OLIHHUTH BIAMOBIAHICTb 3aXUCTy XapakTepoBi MocsiraHHs. Takum
YUHOM, CHUJIbHOMY IYII€BHOMY XBHJ/IIOBAHHIO, TIOPS] i3 CTATYyCOM MOM SKIIYIOUOT
4Y¥ KOHCTUTYTHUBHOI 00CTaBUHHM, OyJ10 HalaHO cTaTyc i 06CTaBUHH, SIKA BUKJIIO-
Yyae 3JJOUMHHICTb MisTHHS.

[Tepsicna penakuis nitouoro KK Yxpatan 2001 p. minxim, sampononosa-
Huil nonependiMm KK, y 3aranbHux pucax 30epirana. BunHeHHs 3/0uuHY mif
BIIJINBOM CHJ/IbHOT'O AYLIEBHOTO XBUJ/IIOBAHHSI PO3TJISAAANOCS K 00CTaBHHA, sIKa
nom’sikinye nokapanus (. 7 4. 1 cr. 66). IIpoTe, 3akoHOAaBeLb 3aKPIMKB, 110
Take XBMJIOBaHHSI MOXKe OYTH BMKJ/JIMKAHO He TiJIbKH HeNpaBOMipHUMH, a U
aMOpasIbHUMH [iSIMH TTOTEPIIJNOro, 1110 HEOJHOPA30BO MPOMOHYBANOCH 3pOOUTH
ue y Jgitepatypi 70-80-x pokie XX croaitts [8, c. 45].

CuJibHe nylleBHE XBUJ/IOBAHHS, SIK KOHCTUTYTHBHA O3HAKa 3JI0YMHIB, Mepef-
6auyenux ct. 116 ta cr. 123, 4K i paniie, noB’s3yBasnocs i3 panToBiCTIO BUHUK-
HEHHS Ta TAaKWMH MPUBOJIAMH, 10 HOTO BUKJMKAJHU, K MPOTH3aKOHHE HACHJIb-
CTBO Ta Ts»KKa obpasza 3 OGOKy MOTEPMiJoro, xoua y Mexax ct. 116 ix mepesik
OyB HelLl0 pO3IIHMPeHNH BKa3iBKOI Ha CHUCTeMaTHUHe 3HYLIaHHS, KO0 3aKOHO-
JaBellb HaMaraBcsl MiIKPecJUTH Ty 0OCTaBHHY, 110 HEraTHBHi eMOLil MOXYTb
HaKOMHYyBaTUCS ¥ MOCTYIOBO i 32 MPUHLMIIOM «OCTaHHbOI KpamJi» BUKIHKATH
CTaH CHUJIbHOTO AYLIEBHOTO XBHJIOBAHHS.

KK Ykpaiaun 2001 p. memro mom SIKIIUB MOKapaHHS 3a 3JI0YMHH, L0 aHaJIi-
3YIOTbCS. Y MHUCHe BOMBCTBO y Mexax cT. 116 kapasocs Ternep oOMeXeHHSM
BOJIi HA CTPOK JI0 M'AITU POKiB ab0 Mo30aBJieHHSIM BOJIi Ha TOU CaMHUH CTPOK.
Cankuisi cT. 123 crana 6inbin anbrepHatuBHOW0. Lle nisiHHS KapaeTbes rpoMa-
CbKHMM po6OTaMM Ha CTPOK Bifl CTa I'SITAECSATH 0 ABOXCOT COPOKA rOIUH abo
BUMPABHUMHU POOOTAMH Ha CTPOK JI0 ABOX POKiB, ab0 0OMeKeHHS BOJIi Ha CTPOK
[0 TPBOX POKiB, ab0 Mo36aBJ/JeHHSIM BOJi Ha CTPOK A0 NBOX pokiB. Ha Bigminy
Bin KK YPCP 1960 p., mitounii KK 3anopisiHHsi y cTaHi CHJIBHOTO IyLIEBHOTO
XBUJIIOBAHHS CEPeNHbOI TSKKOCTI TiJIECHUX YIUKOIKEHb 3JJOUMHOM He BHU3HAE.

Posmupus KK Ykpaian 2001 p. i cdpepy 3acTocyBaHHS CHIBHOTO AyLIEBHOTO
XBUJ/IIOBAHHS, K 00CTaBUHH, 110 BUKJIOYAE 3JI0YUHHICTb AisiHHSA. BinnosinHo 1o
ct. 39 KK ocob6a He mipnsirae KpuMiHa/ibHIH BilMOBifa/ bHOCTI 32 TepeBHUIIEHHS
MeXK KpahHbO! HeOOXiZHOCTI, SIKIIO BHACJILOK CHJ/BHOTO AYLIEBHOTO XBHJIIO-
BaHH$, BUKJIMKAHOrO He(e3NeKolo, 10 3arpoxyBaJja, BOHA He MOIJa OLiHUTH
BiAMOBIAHICTb 3aMolisHOI IIKOAU Uil Hebe3meL.

Y TeopernuHuX mKepesax mnepiopy nil mepsicHoi penakuil KK Yxpaiun
2001 p. 3azHayaJjocs, U0 Mifl CHJAbHUM AYLIEBHUM XBUJIIOBAHHSM Yy 3HAaueHHI
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006CTaBHHH, sKa IOM SIKIIye MOKapaHHS CJif PO3YyMiTH KOPOTKOYACHI CTaHU
ncuxikyu oco6u (isionoriynuit aekT, cTaH eMOLIHHOro 30y aKEeHHs, eMOLIHHOT
HANpyKeHOCTi, aQeKTUBHUH CTaH), L0 BUCTYNAKTb Y BHIIAAI iHT€HCHBHOI
eMoTlii, sTKa 3aiiMae JOMiHYyUe CTAHOBHUIIE y CBiIOMOCTI JIIOMUHU Ta 3HUKYE
31aTHiCTh 0cOOHM ycBimomuioBaTH cBoi Aii Ta(aGo) KepyBaTH HMMH, a CHJIbHE
NyllleBHE XBUJ/IIOBAaHHS y 3HaU€HHI 03HAKH 3JI0YMHIB, ependaueHux cT. cT. 116,
123 xapakTepHu3yeTbCsl panTOBICTIO BAHUKHEHHS | Mae OTOTOXKHIOBATHUCS JIULIIE
i3 (isiosoriunum acdexrom [15, c. 76]. Ha wiit mincrasi npononysasoca y umx
HOPMAax 3aMiHUTHU TepPMiH «CHUJbHEe AYylLIeBHe XBUJ/IOBAHHS» TepPMiHOM «(]i3ioJo-
MYHUU a(eKT», BIAMOBUTHUCS Bil TaKOl O3HAKH, K PANTOBICTb, OCKiJIbKH BOHA
MIOBHICTIO OXOIJIIOETHCS LUM MOHATTSAM Ta PO3LIMPUTH MepesiK MifAcTaB, SKi
FI0ro BUMKJMKAIOTh 32 PaXyHOK BKa3iBKM Ha iHwi (KpiM HacuibcTBa, 06pasu Ta
3HYIUAHHS) IPOTHIPABHi Ta amMmopasbHi Aii 3 6oky norepminoro [16, ¢. 5-6].

[Tpote, BiTUM3HAHMH 3aKOHOAABELb NPU peopMyBaHHi KPHMiHaAbHO-IPABO-
BUX MPUNHUCIB, Ae Qirypye cuibHe AylleBHe XBUJIIOBAHHS, 00paB iHIIUHU IJISX.
3akonom Ykpainu Big 6 rpynns 2017 p. [17] n. 7 4. 1 c1. 66 6yB BUK/IageHHk
B TaKidl pefakllil: «BUMHEHHS 3JI0YMHY MiJ BIJHMBOM CHJBHOTO AYLIEBHOI'O XBHU-
JIIOBAHHS1 , BUK/JIMKAHOTO XKOPCTOKHUM MOBOJKEHHSM, a00 TaKUM, 110 IPUHHKYE
YyecTb i rigHicTh 0coOM, a TaKOXK 32 HASBHOCTI CHUCTEMATHUHOTO XapakKTepy
TAKOTro MOBOAKEHHs 3 60Ky notepmisnoro». Llg gopmyna 3Hak1a Bino6pakeH-
He i y pucnosuuiax ct. 116 ta 123 KK Ykpainu.

Taxum umHOM: no-nepuie, Oy/1a CKacoBaHa BKasiBKa Ha PaNTOBICTb BUHHK-
HEeHHSI CTaHy CHUJBHOIO IYLIEBHOTO XBHJIIOBAHHS, K O3HAKy 3JIOUMHIB, Nepen-
6auenux ct. 116, cr. 123 KK, xoua tepmin «adekT» Tak i He 3’IBUBCS; MO-IpPY-
re, HauioHanbHu#d KK Oinblie He nudepeHLil0e 03HAKW CHJBHOTO IYLIEBHOTO
XBUJIIOBaHHS, SIK 0OOCTaBHHM, IO MOM’SIKIIY€ TOKapaHHS i K KOHCTUTYTHBHOI
03HaKW 3J104MHiB, nependadennx OcoOJUBOI0 YACTHHOMWO; MO-TpeTe, OyB BCTa-
HOBJIEHWH €IWHWH TNPHUBIiL, SKUU BUK/JIMKAE CHJbHE IyllIeBHE XBUJIOBAHHS —
JKOPCTOKEe IMOBOJKEeHHS, ITOBOMKEHHS, L0 IPUHUXKYE 4YeCThb | TigHiCTb 0CcOOH,
CHUCTEeMaTHYHHUU XapaKTep TAKOro MOBOIXKEHHS 3 OOKY MOTepIIiIoro.

[Turanua moxo Baj Ta mepeBar 3alpONOHOBAHOrO IMiAXOAY € CaMOCTIMHUM
NpeAMeTOM HayKoBoro pocaimkeHHs. IlincymMoByloun X BHUK/IadeHe CJil 3a3Ha-
YUTHU HACTYIIHE.

BucHoBku. HauionanbHe KpuMiHa/bHe 32KOHOAABCTBO TPAAMLIHHO BHKO-
pPUCTOBYBAJIO TaKy KaTeropiio, K CHJbHe AylleBHe XBU/OBaHHA. [Ipu upomy
3aKOHOTBOpelb HaMaraBcsli BUOKPEMHUTH Ti UM iHIII BUAM €MOLIMHUX CTaHIB Ta
HajaTH iM pi3HOrO KPUMiHAJbHO-MPABOBOTO CTATYCy, NU(EpPeHLiloUH, TaKUM
YMHOM, KPHUMiHa/JbHY BiANOBiAa/bHICTb 3a MOCSATaHHS Ha KUTTS Ta 3[10pOB’S
oco0OM Ta iHAMBiAyasi3ylouu 3a HUX MNokKapaHHs. He puBasiuuch Ha Te, 1O
NOHATTS aeKTy € JOBOJI yCTaJeHUM y TCUXOJOTiuHild Hayui Ta nobpe Bimo-
MHUM ClelliajgicTaM KpHUMiHaJbHO-TIpaBoBol ranysi y Tekcti KK BoHO Hikosmu He
BXKHBAJIOCS, XOua MPOMO3Ullil 00 HOro BBeleHHS Yy cdepy MaTepiajbHOTO
3aKOHOJABCTBA JyHa/ld HEOAHOPa30Bo i OyJu 10BoJi 00rpyHTOBaHUMH. [IpoTe,
npolec BIOCKOHAJeHHS BiTUM3HSHUX KPUMiHAJbHO-NPABOBUX IPHUIIHCIB ILOA0
BiMOBIAAMBHOCTI 32 3/I0YMHH, BUMHEHI Y CTaHi CUJbHOTO NYLIEBHOI'O XBUJIIO-
BAHH{, IPUHAMMHI Ha JaHOMY eTalli IX PO3BUTKY, 3aKiHUUBCS He TiJbKH BiIMO-
BOIO 3aKOHOJIaBLIS BiJl BAKOPUCTAHHS MOHATTS aeKTy y BiANOBIIHUX HOpPMaX, a
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U BiAMOBOIO BijJ BUOKDEMJIEHHS Pi3HHUX BUJIB €eMOLiIMHUX CTaHIB Ta YHi(ikauieo
NPUBO/IB, AKi BUK/JIMKAIOTh CHU/IbHE AylleBHe XBU/IIOBaHHA. Taka Mo3uLid Aello
CynepeunTb HALIOHAJbHUM HOPMATUBHHUM i TEOPeTUUHUM TPagULisM y 3a3Ha-
yeHid cepi Ta notpedye peTebHOrO aHaJli3y.

Jlitepatypa

1. Yioxende o HakasaHMsX YTOJMOBHBIX M HcnpasutenbHbix 1845 r. URL: http:/ /pravo.by/
upload / pdf / krimpravo / ulogenie_o_nakazanijah_ugolovnih_i_ispravitelnih_1845_goda.pdf

2. Kicrskisepku#t O.P. EneMeHTapHUH NiIPYYHHUK 3arajbHOTO KPHMiHAJIBHOTO NpaBa 3 JeTaJlbHUM
BHKJIAIOM POCIFICHKOTrO KPUMiHAIBHOTO 3aKOHOIABCTBA. 3arajibHa uactruHa. Penp. sun. K.: [TAJIMBO-
JIA A.B., 2009. 906 c.

3. YronosHoe Ynoxenue 1903 r. URL: http:/ /pravo.by/upload/ pdf/ krim-pravo / ugolovnoe
ulogenie_1903_goda.pdf

4. Cobpanne Y3akoHeHu# u Pacnopsikenuit PoGoue-kpectbsnckoro [IpaBuTenbcTBa YKpauHbL
1922. Ne 37.

5. 36ipHHUK ¥Y3akoHeHb Ta PosnopskeHp PobiTHHYO-ceqstHCbKOrO ¥ psiny YKpainu. 1927. Ne 26-27.

6. CoseTckoe yrosiosHoe npaso. Yactb O6as: Yue6Hoe nocodue / / ots. pen. B.M. Uxukpanse.
M.: Tocropusnar, 1952. 511 c.

7. Kpuminansuuii konexc YPCP 1960 p. / Bigomocti Bepxosnoi Pamu. 1961. Ne 2. Cr. 14.

8. Cunopos b.B. Adexkr. Ero yrosoBHo-npaBoBoe u KpUMHHOJOrHUeCKoe 3HaueHHe. Kasanb: Wa-
Bo Kasauck. yu-ta, 1978. 160 c.

9. INo6eraitno 2.9. Boppba ¢ TSKKUMHU HACHIbCTBEHHBIMH MPECTYIJIEHUSIMH U POJIb OPraHOB
BHYTPEHHUX [IeJ1 B €€ OCYILIeCTBJIeHUH: aBToped. AHC. ... IOKT. fopua. Hayk: 12.00.08. M., 1988. 40 c.

10. Yronosuoe mpaBo. Ocobennas yactb / ots. pen. W.S. Kosauenko, 3.A. Hesnamosa. M.:
HOPMA, 1998. 768 c.

11. Boponun C.B. Ilpecrynnenus nporus xusuu. M.: IOpuct, 1999. 356 c.

12. Kpuminanbhe npaso Ykpainu. Cynosi npenenentu (1864-2007 p.p.) / 3a pen. B.T. Mansapes-
ka. KuiB: OcBita Ykpainu, 2008. 1104 c.

13. IlIpo BHecenHs 3miH i momoBHeHb 10 KpumiHansbHoro komekcy Ykpaincbkoi PCP»: Ykas
[Tpesunii BepxosHoi Pamu Yxpaincekoi PCP Bix 12 ciunsg 1983 p. Bimomocti Bepxosnoi Panu. 1983.
Ne 4. Cr. 50.

14. «IIpo 3miny cr. 15 KpuminaibHOro Kogekcy Ykpaiu»: 3akoH YKpainu Bix 26 rpynsst 1993 p.
Binomocti BepxoBroi pann Ykpainu. 1993. Ne 11. Cr. 84.

15. Hixigoposa T.I. O6cTaBuny, siki moM’sIKIIYIOTh MOKapaHHsl, 38 KPUMIHAMbHUM MPABOM Y Kpai-
Hu. X.: Xapkis topuanunni, 2009. 208 c.

16. Bannos A.B. KpuminanbHa BiAnoBifa/ibHICTh 3a MOCSTaHHS Ha XKUTTS Ta 370POB’sT 0COOH,
BUMHEH{ B CTaHi CHJIbHOTO IYLIEBHOTO XBUJIIOBAHHS: aBToped. IMC. ... KaHA. fopun. Hayk: 12.00.08.
Haujonanbuui yHiBepcutet BHYyTpilHiX crpas. X., 2004. 20 c.

17. «Ilpo BHecenns 3miH 1o KpuminanabHoro ta KpuminambHoro mpouecyanbsnoro Kopexcis Yxpai-
HH 3 MeTol0 peasizauii mosozxenp Konsenuii Pagu €Bpony mpo 3anobiraHHs HaCHJIbCTBY CTOCOBHO XKi-
HOK i IOMAllIHbOMY HACHJIbCTBY Ta 60POTHOY 3 UMMM sIBULAMHU: 3aKoH YKpaiuu Bin 6 rpynns 2017 p.
Binomocti BepxoBHoi pamu Ykpainu. 2018. Ne 5. Cr. 34.

AHoTanis

Kanycmin O. B. AdexT y KpuMiHaabHOMY NpaBi YKpaiHu: icTopisi MUTAHHS Ta CyYacCHUU
ctaH npobaemu. — CtatTs.

Y crarti aHami3yeThCsl MPOLEC CTAHOBJEHHSI Ta PO3BUTKY BiTUM3HSAHHUX KPHUMiHAJIbHO-TIpa-
BOBUX MNPHIKCIB 11010 BpaxyBaHHsS 0COOJIMBOrO eMOLiHHOrO CTaHy 0COOM, sKa BUMHSE 3JI0YMH.
3a3HauaeTbes, 10 Lle y 3aKOHOAABYMX aKTaX, sKi rmepenysanu HaujoHanabHuM KK, saificHioBa-
JIUCST CIIPOOM Qu(epeHIiIoBaTH Taki CTAHH B 3a/1€KHOCTI Bifl {HTEHCHBHOCTI eMolil i 30BHIIIHIX
MOAPa3HHUKIB, fKi il BUK/IHKamd. Aje MpU LbOMY, BOHM Ile He HANisIHCs CaMOCTIHHHUM KpH-
MiHa/lbHO-TIpaBOBUM cTaTycoM. CHJ/IbHe pO3/ApaTyBaHHs, BHKJ/WKaHe KpPHBIOI, oOpasaMu abo
{HIIMMH BUMHKaMM 3 GOKY MOTEPIIIOro, po3risaanocs i sk o0CTaBHHa, IO TOM SIKIIYe BUHY Ta
CYBOpICTb NOKapaHHS, i K KOHCTUTYTHBHA O3HaKa AisiHb, nepenbaueHnx OcoOMUBOIO YaCTHHOIO.
B ocranHboMy BHNanky, 6e3mnocepefiHbo y AUCMO3HULIAX BIAMOBIIHUX CTaTel BUOKPEMJIOBAMOCS i
po3/paTyBaHHs, BUK/IHKaHe HACHJIBHUUBKUMHU IisiMH ab0 TSKKOI0 00pa3oro 3 GOKY MOTepHijoro,
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sKe Ille He MaJo 3HayeHHs s KBasidixauii, ase MoBUHHO OyJ/0 BPaxOBYBaTHUCS INpH MpHU3HA-
YeHHI MOKapaHHs y MeKax MependadeHNX TYT CaHKUiH. BetanosseHo, mo sromom pisHi emMouinHi
CTaHM MOYaJH OXOILIIOBATHCS TaKUM y3arajbHIOIOYMM MOHSTTSM, SIK CHJbHE AylIeBHe XBUJIO-
BaHHS, sIKe MOCTYNOBO HabyJ0 MOABIHHOI KPUMiHATBbHO-MIPABOBOI MPUPOAN — TOM SKIIYIOUOi 06-
CTaBUHH, L0 BpaxoByBaJacs MpH MNpU3HAUEHHi TOKapaHHs Ta KOHCTUTYTHBHOI 03HAKH, 1[0 MaJja
BH3HavasbHe 3HAa4YeHHs A5 KBasigikauii. BuBuaeTbcsi eBOJIOLiS AOKTPUHAMBHUX MiAXOAIB 10
BH3HAYeHHS 1bOro MOHATTS. [limKpecsroeThes, 0 CUIbHE AyIIeBHE XBHWJIIOBAHHS, L0 BUHHKJIO
panToBO BHACMIAOK NPOTH3aKOHHOTO HACHJ/IbCTBA, TS?KKOI 00pa3d UM CUCTeMaTHUHOrO 3HYLIaHHS
3 60Ky MOTepMinoro y BiTUM3HAHIN Teopil KPUMiHAJIBHOrO MpaBa OTOTOXKHIOBA/IHN 3 (hisionoriuHumM
aexToM, pOo3rasgand Horo K KOHCTHTYTHBHY O3HAKy 3J/I04MHIB, mependadyeHux ct. 116, cr.
123 pitouoro KK Ykpainu ta npornoHyBa u 3aKpiMUTH 1le TOHATTS 6e3MocepefHbo Y TeKCTi KpH-
MiHaJbHOTO 3aKOHy. IIpoTe, HauioHANIbHUH 3aKOHOAABelb, peOPMYIOUH BiAMOBiIHI KpUMiHA/b-
HO-TIPaBOBi HOPMH | OPiE€HTYIOUHUCh BUKJIIOUHO Ha MiXKHAPOAHO-NIPaBi aKTH 3alH$B {HIIY MO3ULIO,
MOBEPHYBIIKCH A0 yHi(hiKalii MOHATTS CHJIBHOTO AYLIEBHOTO XBHJIOBAHHS y MerKax 3arajibHol
ta Oco6suBoi yactuH KK. PoOuTbcsi BUCHOBOK 100 HEMPUITYCTHMOCTI irHOPYBAHHSI BJIACHOTO
{CTOPUYHOrO AOCBiAY y XOAi peOpMyBaHHSI BiTYM3HSIHOIO KPUMiHA/JIbHOTO 3aKOHOAABCTBA.

Karouosi caosa: apext, cubHe QylleBHE XBUJIIOBaHHS, eMOLIHHUH CTaH, HACUIBCTBO, obpa-
3a, MCUXOTpaBMyloda CUTYaLlisi, TPOTUIIPABHI [Iii, aMopaJ/bHi Hii.

Summary

Kapustin A. B. Aifect in the criminal law of Ukraine: history of the issue and current
state of the problem. — Article.

The article analyzes the process of formation and development of domestic criminal legal
orders to take into account the special emotional state of the perpetrator. It is noted that
even in the legislative acts that preceded the national Criminal Code, attempts were made to
differentiate such states depending on the intensity of the emotion and the external stimuli that
caused it. But at the same time, they were not yet given independent criminal status. Strong
annoyance caused by grievance, insults or other acts on the part of the victim was considered
both as a circumstance that mitigates guilt and severity of punishment, and as a constitutive
feature of the actions envisaged by the Special Part. In the latter case, the dispositions of the
relevant articles also highlighted irritation caused by violent acts or grievous abuse on the part
of the victim, which was not yet relevant to qualification, but had to be taken into account
in imposing punishment within the limits of the sanctions provided here. It was found that
later various emotional states began to be encompassed by such a generalizable notion as
intense emotional upheaval, which gradually acquired a double criminal nature - a mitigating
circumstance taken into account in the imposition of punishment and constitutional character,
which was decisive for qualification. The evolution of doctrinal approaches to defining this
concept is studied. It is emphasized that the intense emotional disturbance that arose suddenly
as a result of unlawful violence, grave abuse or systematic abuse by the victim in the domestic
theory of criminal law was identified with the physiological affect, regarded as a constitutive
feature of the crimes alleged. 116, Art. 123 of the Criminal Code of Ukraine, and offered
to consolidate this concept directly in the text of the criminal law. However, the national
legislator, in reforming the relevant criminal law norms and focusing solely on international
legal acts, has taken a different position, returning to the unification of the concept of intense
emotional excitement within the General and Special sections of the Criminal Code. It is
concluded that it is inadmissible to ignore one's own historical experience in the course of
reforming domestic criminal law.

Key words: affect, intense emotional excitement, emotional state, violence, abuse, psycho-
traumatic situation, unlawful actions, immoral actions.
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According to WHO (World Health Organization) and UNAIDS internation-
al organizations, only injecting drug addicts in the country are about 425,000,
and according to various independent experts, between 1 and 1.5 million
people use drugs in Ukraine, and their number increases annually by 8-10%.

According to official data of the Ministry of Health, only heavy drugs use
550 thousands of people. In Ukraine, drug addiction is spreading at an unprec-
edented rate — the number of drug addicts increases by 10% annually. And
despite the fact that 12,000 people die every year from drugs, the number of
drug addicts in Ukraine is increasing. According to independent experts, drug
addiction and related diseases, such as HIV /AIDS, viral hepatitis, specific
cancer, tuberculosis, kill up to 120,000 people per year in Ukraine [1, p.284].

The social reality in our State today gives rise to an increase in crime. Con-
ditions conducive to criminal aggression — uncontrolled trafficking in arms
and drugs; Promotion of the cult of violence, pornography, prostitution.

The problem of uncontrolled trafficking in arms and drugs; Propaganda of
the cult of violence, pornography, prostitution — a rather obvious condition
of criminal aggression in Ukraine. All this is the reason for the development
of crime and attitudes to violence in Ukrainian society, and does not con-
tribute to the normal quality of life of people. In Ukraine, the number of
murders, robberies, apartment thefts and car thefts committed by bandits
has increased sharply — one and a half or two times — over the past two
years. The emergence of this wave of crime is triggered by the poverty of
the population, the war in the east, and the long-term reform of law enforce-
ment agencies.

The analysis of crime prevention carried out by the Office of the Procura-
tor-General of Ukraine shows a number of negative trends, in particular the
increase in the number of serious and particularly serious crimes of certain
categories, while at the same time reducing the level of their disclosure.

This is stated in a letter dated 28 January 2016 from the Prosecutor
General’s Office of Ukraine addressed to the National Police of Ukraine. The
letter notes that almost 2,000 robberies, more than 15,000 robberies and
200,000 thefts (of which 17,000 were houses of Ukrainian residents) commit-
ted within one year remained unsolved.

© Kiflyuk Yu. V., 2019
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Similar trends characterize the state of counteraction and disclosure of
looting, robbery and vehicle theft. In 6 regions, the power of unsolved rob-
bery attacks increased significantly: in Ternopil — 8, Kharkov, Khmelnitskaya,
Kherson and Cherkasy regions — 3 times.

The increase in crime is of particular concern to experts due to the fact that
in the statistics of 2015, unlike the data for 2013, not taken into account occu-
pied territories — Crimea and a large part of Donetsk and Lugansk regions.

The modern crime situation in the country is similar to the nineties years
of the twentieth century: the law has lost force, and people are not responsible
for what they did. In the Strategy of national security of Ukraine approved by
the Decree of the President of Ukraine of 26.05.2015 Ne 287 /2015 it is stat-
ed rise in crime in Ukraine which is compound national security of relevant
threats [2].

The high increase in the number of crimes in our opinion can also be
explained by the fact that the police now register all offences. This is the
principled position of the Ministry — not to ignore anything. Prior to the
introduction of the Code of Criminal Procedure, law enforcement agencies
could hide certain statements, and since 2012 have been obliged to register
all, even minor, crimes. This certainly affects statistics, but is a positive. Too
much load investigators, affects both disclosure and the increase in the num-
ber of offences. Sometimes one of the employees of the Ministry of Internal
Affairs accounts for up to a hundred cases. And all because the law forces
even minor offences to investigate under the same close procedure, and full-
fledged crimes.

In the political and legal sphere, corruption is the most criminogenic factor.
A significant fact of the lateness (concealment) of this type of crime is the
recorded number of cases of improper benefit — an average of 2,500 cases per
year and the giving of improper benelit — an average of 412 registered appli-
cations per year. At the same time, according to various sociological surveys,
up to 60% of citizens of Ukraine regularly face manifestations of corruption.
At the World Corruption Perception Index (SRI) for 2016 Ukraine received
29 points out of 100 possible. This is 2 points more than in 2015, but not
enough for a country whose authorities have identified the fight against cor-
ruption as a top priority. The improvement of our position in the world rating
was facilitated by the advance of anti-corruption reform, but the absence of
an effective judicial system and the de facto impunity of corruption does not
allow Ukraine to make a powerful leap forward and overcome the 30-ball bar-
rier called «shame for the nation».

In our opinion, theft, robbery and other things have increased in the coun-
try: - for the poor quality of law enforcement work. From law enforcement
went experienced footage, lost many methods of detective work. According to
modern law enforcement reform, it contains numerous shortcomings related
to the lack of provisions on how to protect the police from political influence,
accountability and cooperation, as well as no mandatory procedures for the
reverse influence of the public on the functioning of certain aspects of the
Ministry of Internal Affairs. However, national criminal law is evolving as
crime changes [3, ¢.271].
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That is why it can be concluded that the prevention of banditry is not lim-
ited to law enforcement; it is deeper in content and interrelated, leading to a
variety of ways, methods and measures to prevent organized banditry.

Thus, according to N.E. Menyala, two main approaches — traditional and
non-traditional — can be distinguished in the field of combating organized
crime. The first (traditional) relates primarily to the proper functioning of the
criminal justice system, covering the development of:

1) independent criminal legislation, especially on laundering dirty money
and confiscation of criminal proceeds;

2) procedural legislation, especially with regard to cooperation in the field
of legal assistance %e.g. Eurojust cooperation)

3) the means and resources to properly investigate this category of cas-
[es (specia]lized central agencies for combating dangerous organized groups)
4, p. 145].

The second (non-traditional) covers safety activities and includes various
approaches at the community level (provision of information to citizens on
various losses and risks, which entails banditry, introduction of hotlines, par-
ticipation in the work of various public organizations), as well as regulatory
policy [5, ¢.177].

In this regard, it is worth noting that most European States still take a tra-
ditional approach in combating banditry through the criminal justice system.

The importance of countering banditry in the developed countries of the
world makes it necessary to introduce their positive experience in Ukraine.

[t should be noted that according to the definition of the EU Council of
May 28, 2001, protection Is an activity that covers all activities that con-
tribute to the reduction of crime, as well as to the reduction of the sense
of danger of citizens, both quantifiably and qualitatively, directly through
abstinence from criminal acts or because of policies and interventions aimed
at reducing opportunities for the commission of crime, as well as because
of the impact on the causes of crime. Highlighting the areas of prevention
of organized crime A.Y. Shostko notes that the main areas are social pre-
vention, rehabilitation approach, situational prevention, strategies of law
anorcem]ent agencies aimed at timely detection and punishment of criminals

9, ¢.199].

The current state of investigation of crimes and fair punishment of crimi-
nals, as well as the fight against offences in general, aimed at the performance
of a general preventive function. At the same time, the preliminary investi-
gation bodies are also obliged to carry out individual preventive work in the
performance of their functions.

The forms of preventive action vary according to the stages of investiga-
tion of crimes. During the opening of criminal proceedings, the investigator
performs preventive work in the absence of procedural means: through inter-
views, oral warnings.

The main work on prevention is carried out at the following stage of
investigation when enough data on circumstances of crime and its subject
are collected, the mechanism of crime is investigated and it is established its
reasons and conditions.
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It should be noted that preventive activities are impossible without crimi-
nological studies, which study the state and trends of crime, the causes and
conditions affecting its territorial characteristics, specify the tasks and objects
of prevention, the main directions and means of action, the list of subjects.
This manifests the principle of scientific validity.

The CCP of Ukraine does not provide in its content for the obligation of
the prosecution to establish the reasons and conditions that contributed to
the commission of the crime [6]. In the absence of the latter, it is impossible
to study the state and trends of crime, the causes and conditions affecting
its territorial characteristics, and therefore to effectively carry out preventive
activities of crime - which in the end can lead to an increase in the level of
crime. That is why the National Police Act of Ukraine sets out in detail the
preventive powers of police officers.

Thus, the main tasks of investigation include the prevention and suppres-
sion of offences. According to departmental and by-laws they:

1) carry out preventive and preventive activities aimed at preventing the
commission of offences;

2) identify causes and conditions conducive to the commission of criminal
and administrative offences, take measures within the limits of its competence
to eliminate them;

3) take measures to detect criminal and administrative offences; Termi-
nates criminal and administrative offences;

4) take measures aimed at eliminating threats to the life and health of nat-
ural persons and public security resulting from the commission of a criminal,
administrative offence;

5) respond in a timely manner to statements and reports of criminal,
administrative offences or events;

6) Carry out pre-trial investigation of criminal offences within the limits of
certain jurisdiction, etc. [7].

The prevention of banditry by operational units plays an important role.
The effectiveness of the prevention of ordinary crime by operational units
depends on the availability of reliable sources of operational information on
crimes, are being prepared. It should be noted that there is currently no clear
definition of sources of intelligence in science.

From the position of the operative worker, all sources of information can
be divided into three groups:

People (citizens, officials, silent staff and freelance workers: illegal officers,
agents, informants, etc.);

- Technical media (video recordings, photographs, phonograms, etc.);

- Documentary sources (mass media, Internet and other computer networks,
official documents of legal entities, transactions, personal correspondence, etc.).
Of course, the main source of operational and search information remains peo-
ple, first of all, silent staff and freelance workers. The legislator grants suffi-
ciently broad powers to operational units, establishing their right to establish
confidential cooperation with persons on the basis of voluntary principles.

The activities of the operational units in the selection, acquisition and use
of sources of intelligence are of crucial practical importance in preventing
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banditry, since it is through the use of tacit officers that information about
this crime can be obtained in advance and preventive measures are being
prepared and taken. However, in order to select the source of promptly rele-
vant information in a timely and correct manner, the operative worker must
possess the operational situation information, analyze it and evaluate it. At
the same time, a considerable part of the operational information arriving from
sources cannot be used immediately and similar remains until its use in oper-
ational search affairs, materials of preliminary expeditious check, expeditious
accounts and to that. And given the level of informatization and automation of
all spheres of public life without exception, it is almost impossible to do all the
above without the use of modern information technologies. This also applies
to the use of technical media, as well as documentary sources, the use of
which by criminal investigation units (especially the media and the Internet)
is currently only at the stage of development. Properly organized information
and analytical support for the prevention of banditry increases the effective-
ness of preventive activities of operational units [8, p. 103-106].
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Summary

Kiflyuk Yu. V. Preventing banditry by law enforcement authorities. — Article.

This article describes the criminal situation prevailing in Ukraine, which poses a serious
threat to the establishment and development of a sovereign State, and notes that one of the
factors contributing to it is the existence of such a negative social phenomenon as organized
crime in all forms of its manifestation and banditry in particular. Despite the steady decline
in the number of criminal offences of this type, banditry remains one of the most dangerous
types of organized crime requiring the strengthening of preventive law enforcement activities.

The problem of uncontrolled trafficking in arms and drugs; Propaganda of the cult of
violence, pornography, prostitution — a rather obvious condition of criminal aggression in
Ukraine. All this is the reason for the development of crime and attitudes to violence in
Ukrainian society, and does not contribute to the normal quality of life of people. In Ukraine,
the number of murders, robberies, apartment thefits and car thefts committed by bandits has
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increased sharply — one and a half or two times — over the past two years. The emergence of
this wave of crime is triggered by the poverty of the population, the war in the east, and the
long-term reform of law enforcement agencies.

The analysis of crime prevention carried out by the Office of the Procurator-General of
Ukraine shows a number of negative trends, in particular the increase in the number of serious
and particularly serious crimes of certain categories, while at the same time reducing the level
of their disclosure.

Thus, according to N.E. Menyala, two main approaches — traditional and non-traditional
— can be distinguished in the field of combating organized crime. The first (traditional) relates
primarily to the proper functioning of the criminal justice system, covering the development
of: independent criminal legislation, especially on laundering dirty money and confiscation of
criminal proceeds; procedural legislation, especially with regard to cooperation in the field of
legal assistance (e.g. Eurojust cooperation); the means and resources to properly investigate
this category of cases (specialized central agencies for combating dangerous organized groups).

Key words: prevention, gang, law enforcement, banditry, organized crime.

AHoTtanig

Kigparox 0. B. 3ano6iranHa 6aHIMTH3MY IPAaBOOXOPOHHUMHU opraHamu. — CraTts.

Lst cTaTTs onKcye KpUMiHAJIbHY CHTYALIo, 0 CKlasacs B YKpaiHi, ska CTAaHOBUTb CEPHO3HY
3arpo3y YTBOPEHHIO Ta PO3BUTKY CYBEpPEeHHOI Aep:KaBH, Ta 3a3Hauae, 110 OJHHMM i3 (hakTopis,
10 CNPUSAIOTH LIbOMY, € HasBHICTb TAKOrO HEraTHBHOIO COLja/lbHOrO SIBMIIA, K OpraHizoBaHa
3JIOYMHHICTb Yy BCiX (hopMax HOro mposiBy Ta 3okpema OaHauTuU3My. HesBakaioun Ha mocriliHe
3MeHIIEeHHS KiJbKOCTi KPUMiHAJbHUX 3JIOUMHIB LBOTO THIY, OAHIUTHU3M 3aJ/HUIIAE€TbCS OLHUM 3
HalHeOe3NneuHiluX BUAIB OpPraHi3oBaHOI 3/JOYMHHOCTI, 110 NOTPeOye MOCHJIEHHS NpPeBeHTHUBHOI
NPaBOOXOPOHHO! HiflJIbHOCT.

[Tpo6semMa HEKOHTPOJIbOBAHOI TOPriBai 30po€i0 Ta HapKOTHKamu; [lpormaraHna KyJabTy Ha-
CUJIbCTBA, TOPHOTrpadil, MPOCTUTYLIT - JOCUTb OYeBUAHUH CTaH KpUMiHa/MbHOI arpecii B YKpaiHi.
Bce 1e e mpuuMHOI0 PO3BUTKY 3/I0YMHHOCTI Ta CTaBJEHHS 10 HACHJIbCTBA B YKPAiHCBKOMY CY-
CHi/MBCTBI, | He crpusic HOPMANbBHIHA SKOCTI XKHUTTS MogeH. B Ykpaini 3a octanHi 18a poku pisko
3pocJa KilbKicTh BOMBCTB, rpaderkiB, KBAPTUPHUX KPAAiKOK Ta KPadiKOK aBTOMOOiJiB, CKOEHUX
6aHIMTAMH - Y TBTOpa-IBa pa3u. BUHWKHEHHS Wi€l XBHUJI 3JIOUMHIB CrIpUUriHeHe OiIHICTIO Hace-
JIeHHSI, BIHHOIO Ha CXOAi Ta AOBTFOCTPOKOBOIO Pe(hopMOI0 NPAaBOOXOPOHHUX OPTraHiB.

[IpoBenenuin Ynpasainusam ['eHepasbHOro MpoKypopa YKpaiHU aHaJi3 3arnobiraHHs 3J10YHH-
HOCT{ NMOKa3ye HU3Ky HeraTMBHHUX TeHIEHLiH, 30KpeMa 30iMbIleHHS KiTbKOCTI TSXKKHAX | 0COOJH-
BO TSDKKHX 3/I0YMHIB EBHUX KaTeropii, 0MHOYACHO 3HHKYIOUH PiBEHb X PO3KPHUTTS.

Taxum urHoM, Ha 1yMKy H.€. Menyala, MoKHa BUAIINTH ABAa OCHOBHI MiIXOAH - TPaAULiHHHH
Ta HeTpaNUUiiHuH - y cdepi GOPOTHOM 3 OpraHizoBaHow 3/0uMHHiCTIO. [lepuni (Tpanuuiitnuii)
CTOCYETbCS HacamIepes HajeKHOro (hYyHKUiOHYBaHHS CHUCTEMH KPUMiHAaJIbHOrO MPABOCYAAS, L0
OXOILII0E PO3POOKY: He3a/leXHOT0 KPUMiHANbHOIO 3aKOHOAABCTBA, 0COOJIMBO LIOA0 BiAMHBAHHS
OpyAHMX Trpolled Ta KoH(icKalil 3JIOY4MHHHUX NOXOJIB; MpolecyanbHe 3aKOHOIABCTBO, 0COONUBO
CTOCOBHO CMiBPOGiTHUITBA y c(epi mpaBoBoi momomoru (Hanmpukiam, cmiBmpausi €BPoKCTY);
3ac00M Ta pecypcH I HaJeXXKHOTo Po3cJifyBaHHs Liel Kateropii crpas (crewjanisoBaHi LeH-
TpasibHi OpraHu 60pOTHOH 3 HeGe3NedHUMH OPraHi30BaHMMH TPYTAaMH).

Karouosi caosa: 3anobiranns, 6aHAH, TPAaBOOXOPOHHA Ais/IbHICTb, OAaHAUTH3M, OpraHizoBaHa
3JIOYUHHICTb.



43

YIK 342.9
DOI https://doi.org/10.32837/npnuola.v25i0.623

A. B. Kpuaos

MJId9X1 BIOCKOHAJEHHA AAMIHICTPATUBHOTI' O
3AKOHOJABCTBA ¥ C®EPI NIYBJIYHO-CEPBICHOI
JI4JIbHOCTI TEP2KABHOI ITOJATKOBOI CJIY2KBU YKPATHU

ITocranoBka mnpoOGaemu. CydacHa COILiaJbHO-eKOHOMIYHAa Ta MOJITHY-
Ha cUTyalis B YKpaiHi oOyMoBHJIa 3MiHCHeHHS TpaHC(OPMALiHHUX MPOLECiB
(akTHYHO y BCiX cepax CYCHiJIbHOTO XKHUTTS. A 0COOJHMBO BOHH TOPKHYJHChH
LiSIIBHOCTI OKPEeMHUX OpraHiB Jlep:KaBHOI BJaiH, 30KpeMa NOoAaTKoBUX. Bce 1e
BUMarae MoLyKy LIJSXiB MoKpalleHHsT po6oTH [lep:kaBHOI MOAATKOBOI CJIyXK-
61 YKpalHM, 30KpeMa B 4YaCTHHi SIKICHOTO BIOCKOHAJIeHHSl 3HiHCHEHHS LHUM
BiIOMCTBOM MyOJidHO-cepBicHOI aisiibHOCTI. Hatibinbiua yBara, Ha Hawy IyM-
Ky, 3aKOHOJaBLIeM Mae OyTH INpHIiNeHa agMiHICTPaTUBHOMY 3aKOHOIABCTBY,
HOPMaMU SIKOTO BU3HAUAKOTbCS KJAIOUOBI 3acaau 3[MiHCHEHHS BiAMOBiAHO! Aisl/b-
HOCTi BKa3aHWM LIeHTPAJbHUM OPraHOM BHKOHABUOI BJaad. Mu mnepexkoHaHi,
10 KOMIIJIEKCHE YIOCKOHAJeHHS aAMiHiCTpPaTHBHO-PaBOBOIO peryJ/0BaHHS
nyOJiuHO-cepBicHOI AisibHOCTI JeprKaBHO! MogaTKoBOI cayKO0U YKpalHu Oyne
CKJIaaTH MiLHY OCHOBY AJIsI TIO/aJIbII0] MOOYA0BH HOBOI MOAeJi (hyHKLiOHYBaH-
HS1 JIepXKaBHUX {HCTUTYLIH.

Cran pocaimxkeHnHs. [Ipobaemi 3niticHeHHs My6J/1iYHO-CePBiCHOI AiIBHOCTI
pI3HMMH OpraHaMM Jep:KaBHO! BJAAH, B TOMY YMCJI i MOAaTKOBUMH, MPUALIS-
JIW yBary pi3Hi HaykoBli, cepen sKux cJin Bkaszatu npaui: I0.B. Kosb6acioxka,
B.I1. Tpouwmncekoro, YO.IT. Cypwmina, A.B. Jluca, A.O. Tomuoi, B.B. IO3edo-
Buua, H.JI. Acranosoi, H.I. lnbuaninosoi, O.K. Typkosoi, II.C. TuxoHoBoi,
[0.B. Kos6acioka, B.Il. Tpoummncbkoro, B.®. Cutnuka, B. 1. Kozak ta 6ara-
ThOX iHWIMX. BTiM, He3Bakarouud Ha YMMaJsy KilbKiCTb HayKOBHUX PO3POOOK, B
IOPUMYHIN JiTepaTypi BiACYTHI KOMIJIEKCHI pO3pOOKH, NMPUCBSIUEHI BIOCKOHA-
JIEHHIO aJIMiHiCTPATHBHOTO 3aKOHOJABCTBA y cdepi mybJiuHO-cepBicHOT Misiib-
HOCTi TOZAaTKOBHUX OPraHiB.

Came TOMy MeTOIO CTATTi € BH3HAUUTH LUJSIXU BIOCKOHAJEHHS aaMiHi-
CTPaTUBHOTO 3aKOHOJABCTBa y cepi mybJiuHo-cepBicHOl mistnbHOCTI JlepkaB-
HOI MOAAaTKOBOI C/IYKOU YKpaiHH

Buksiajx ocHOBHOTro matepiaJy. [lounHaouu HayKoBe NOC/TiKEeHHS BApPTO
BiI3HAUMTH, L0 Ha CbOTOMHIIIHIA NeHb 3a0e3ledeHHs Ta OpraHisalis HagaHHS
aJMiHiCTpaTUBHMUX MoOCJAyT opraHamu JleprKaBHOI MOAATKOBOI cayK0U YKpaiHU
3MIMCHIOETbCS Ha OCHOBI Ta y BimmoigHocTi 1o 3akoHy Ykpaiuu «[Ipo amwmini-

© Kpuaios 1. B., 2019
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CTPaTUBHI TOCJYyrW» Ta B Me€)KaX CBOIX MOBHOBaKeHb. fK i Oyab-siKMH oprax
BrukoHaBuoi Baanu, HIIC € cy6’ekToM HagaHHS aaMiHICTPATHUBHOI MOCJYTH, SIK
pe3ynbTaTy 3AiHCHEeHHS HOro AisiIbHOCTI, CIPSMOBAHOI HAa HAOYTTH, 3MiHY UM
NPUIMHEHHS paB Ta,/ a60 060B’A3KiB (isMIHUX a60 IPUIMYIHUX OCI6 y BUMA-
Ky 3BEpHEHHs TakuxX oci0 i3 3asfiBaMH, BiAOBiAHO A0 MiACTaB Ta MOPSIAKY,
BM3HAUEHOMY BKaszaHMM BHIle 3akoHoM [1]. Baprto BinsHmauutu, mo B3arani,
NPUHUHATTS Ta po3pobka 3akoHy Ykpainu «[Ipo ammiHicTpatuBHI mocayru»
OyJ10 POTPECHBHUM Ta BaXKJHMBHUM KPOKOM Ha LIJISXY MOOYAOBH CydacHOI cep-
BicHOI nepxkaBu. CJlif TaKOXK MiAKPECJUTH, 110 OJHIEI0 3 HAWLIHHIILIKUX HOBALiH
L[bOTO 3aKOHY € BMMOTa LIOA0 CTBOPEHHS LEHTPIB HANAHHS aAMiHICTPAaTUBHHUX
nocayr (LIHATII) [2; 3]. IHAIT — we emwnuii inTerpoBaHuii odic, y fKOMY
HaJalTbCAd HAUOINbLI 3amUTyBaHi TPOMaAsHAMH aAMiHICTPATUBHI MOCJYTH,
10670 6a308i (momyssipui) mocayru. Lle i peectpailisi akTiB UMBINBHOTO CTaHy
(HapomkeHHs, WG TOWIO), i BMAAua MAcHoOpTiB Ta peecTpauis Micus Mpo-
JKUBaHHSI 0COOH, i peecTpaliss HepyXoMoCTi Toulo. HaBiTh /s BeJIUKHUX MiCT
iHTerpanis uMx nocsayr no HagaHHs 4epe3 LIHAIT € BeTMKHUM BUKJIHKOM, aKe
Jle-lope Lie TMOCJYTH, SIKi HajlexXaTb 10 KOMIeTeHL{l opraHiB BUKOHABUOI BJaH,
To6T0 nepxaBu. Cboromni LIHAIIK posrasimaroTbest i K iHCTUTYLIl 3 HafaHHS
«HeaAMiHicTpaTUBHUX» MOC/ayr. He TibKK CyMyTHIiX, SIK-OT KCEPOKOIiIOBaHHS i
T.J., @ ¥ MOCJYT Pi3HUX KOMYHaJNbHUX MiAMpueMcTB (BoLOKaHAIB, TENI0KOMY-
HeHepro, Micbkrasis tomo) [2; 3].

[Tosepratounce 10 posrisiny 6esnocepeiHbo myOMiuHO-CepBiCHOL AifMbHOCT]
opraHis ﬂ,epmaBHm MOJATKOBOI CJyK0H, TO Ha Hally IYMKY, KJIOUOBHM HeJlo-
JIKOM B aJMiHiCTpaTHBHO-PaBOBOMY PperyJIlOBaHHS BifNOBiIHOIO HAaNpPSMKY
poOOTH BiIOMCTBA € BIACYTHICTb HaJIe?KHOTO Ii3aKOHHOTO HOPMATHBHO-IIPABO-
BOro 3abesnedeHHsl. B naHoMy BUManky HAeThCS NMPO Te, LIO MOJOXKEHHS, SIKi
mictsiteess y 3Y «Ilpo apMmiHicTpaTHBHI MOCTYrv» HOCATH JOCUTH y3arajbHe-
HUH XapaKTep Ta He MOXKYTb BPaXOBYBaTH BCIO creuudiky pobotu [lepkaBHOI
MOJATKOBOI CIYKOH Y KpaiHU 30KpeMa B UaCcTHHI 3[iHCHeHHS Heto myOJiuHo-cep-
BicHOI missibHOCTI. Toxk, 3 MeTol BUpillleHHS 6iNbLIOCTI HAasfiBHUX MpobJeM B
aAMiHICTPaTUBHO-IPABOBOMY  peryJioBaHHi MyO6J/i4HO-cepBiCHOI  AisNBHOCTI
JlepxaBHO! MOAATKOBOI CJYKOW YKpalHH, BBAXKAEMO 32 HeoOXifiHe PO3POOUTH
OKpeMHUH MifI3aKOHHUH HOPMAaTUBHO-TIPABOBUHU akT, 30KpeMa «[losoxeHHs mpo
nyO6J/iuHO-cepBicHY HisibHiCTb JeprKaBHO! MOAATKOBOI CaAYyKOM YKpalHu Ta ii
CTPYKTYpPHUX Mifipo3niniB». Came BiH, Ha Hally AYMKY, TOBHHEH CTaTH OCHO-
BOIO J/151 TOOYAOBU HOBOI Mojesi (hyHKIIOHYBAHHS OKPECJeHOr0 LEHTPAJbHOTO
OpraHy BUKOHABYO! BJaH, a TAKOK CTBOPUTb CIIPUSATIAUBI TEOPETHUKO-TIPAKTHY-
Hi YMOBH /i TIOJAJIbIIOTO MOKpallleHHs MyOJiuHo-cepBiCHOT AisiIbHOCTI MOAAT-
KOBUX OpraHiB B Halllill JeprKaBi.

Tak, mepiioyeproBUM MUTAHHSM, 5ike HEOOXiTHO BU3HAUUTH y HABEIEHOMY
Bullle [losnoxkeHHi, e MOHATTS, MeTy, 3aBIaHHs, (PYHKLIl Ta NPUHUMIHN 31iHc-
HeHHs NyO6JiuHO-cepBicHOI AisiibHOCTI. BapTo BindHauuTH, 1110 Yy HAYKOBIH JiTe-
paTypi MoHSATTS MyOaiYHO-CepBiCHOI AistbHOCTI JepKaBHO1 MOAAaTKOBOI CIyKOU
€ MaJIOLOC/IIZKEHUM, 1110 B CBOIO Uepry 0OYMOBJIIOE BiICYTHICTb €AMHOTO MOTJIS-
Iy L1010 HOTOo TJyMadyeHHs. Tox, MU CIMpalUUCh Ha aHajli3 iCHYIOYUX HayKo-
BUX TO3ULIH Ta HOPM J{F0YOTr0 3aKOHOJABCTBA ¥ KPalHU MPONOHYEMO 3aKPIMUTH
Ha 3aKOHOJABUYOMY piBHI Take MOHATTS: «yOJidHO-cepBicHa AistnbHicTb Iep-
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JKaBHOI NTOJATKOBOI c1yk0M YKpaiHu — ue myOJ/iuHO BJagHa AislbHICTb OPTraHiB
HIIC, axa peanidyeTbcs i YIOBHOBaXKEHUMH MOCAAOBUMH 0CO0aMH, Ta KOTpa
CIpsiMOBaHa Ha HaJaHHS BU3HAYEHUX 3aKOHOM MOCJYT ocobaM, sIKi 3BepHYJIHCh
J@HOTO OpraHy 3 BiANOBiAHOWO 3asiBoi0». MeTa myOJiuHO-CepBiCHOT AisIIBHOCTI
JIIC noasirae y Tomy, 106 3a6e3nedynTy peaJisallilo 3aKOHHUX IpaB Ta iHTe-
peciB cy6’eKTiB MONATKOBHX MPaBOBITHOCHH, IO B CBOI 4epry 3abe3nedyuTb
JOTPHMaHHS 3aKOHHOCTI Ta NPABONOPSIAKY y NOAATKOBiM ranysi. BinnosigHo
J0 OKpecJ/ieHOI MeTH MaloTb OyTH c(OpMOBaHi 3aBIaHHS MyOJiUHO CepBiCHOI
NiSIJIBHOCTI, 10 SKUX, HA HAlly AYMKY, CJiJl BiIHEeCTH:

— 3a0e3neunTH AOCTYI IJIATHUKIB MOJATKIiB 10 BCiel HeoOXinHO! iH(popMaLil,
peasii3oByl0YM TaM CaMHM CBOI 3aKOHHI NpaBa y MOJATKOBIH TaJysi;

— MOKPAILKTHU SIKICTh Ta e()eKTUBHICTb B3a€MO/il HaCeJeHHS 3 MOAATKOBUMHU
OpraHaMu;

— MiABUIIMTH piBeHb NOBipH HaceseHHs po opranis HI1C;

— ONTHUMi3yBaTH HaBaHTAaXKEHHS Ha {HILUI CTPYKTYPHI ninpo3ainu epxraBHol
MOAATKOBOI CAYyKOU YKpaiHu;

— MiABUIUMTH piBeHb NMPABOBOI CBiOMOCTI TPOMajsiH Ta MPalLiBHUKIB MOAAT-
KOBHUX OPTaHiB.

OxpemuM i BKpall BaxK/JMBHUM HAaNpsSMKOM BIOCKOHAJNEHHS aAMiHiCTpaTHB-
HO-TIPABOBOTO PeTyJ/I0BaHHS MyOJi4HO-cepBicHOI AistabHOCTI JlepKaBHol moaart-
KOBOI CJyKOM YKpaiHH sIK OCHOBHU NOOYIOBU HOBOI Mozesi (hyHKLiIOHYBaHHS
JepXKAaBHUX IHCTUTYLiN, € BU3HA4YEHHS TNPUHLUMIIB 3AIHCHEHHS OAHOTO BHUAY
JiSIIBHOCTI OKpec/JeHHM OpraHoM Jep:kKaBHOI Baaau. BapTo Bim3HauuTH, 110
HOpPMaMH YHMHHOTO 3aKOHOIABCTBA, 30KpeMa 3akoHoM YKpaiHu «[Ipo ammini-
CTPAaTHUBHI MOCJYIM» BKa3yeTbes, O JlepKaBHa moJsiTHKa y cdepi HafaHHS
a[IMiHICTPATHBHHUX MOCJAYT 6a3y€eThCsl HA MPUHIMNAX: 1) BepXOBEHCTBA MpaBa, y
TOMY YHMCJIi 3aKOHHOCTi Ta I0PUAMYHOI BU3HAYEHOCTI; 2) cTabisbHOCTi; 3) piBHO-
cTi mepes 3akoHOM; 4) BiIKPUTOCTI Ta Mpo30poCTi; 5) OMEPaTHBHOCTI Ta CBOE-
yacHocTi; 6) gocTynmHOCTI iH(opMaLii Tpo HaJaHHSA aAMiHICTPaTMBHUX MOCJIYT;
7) 3aXMILIEHOCTI TepcoHaNbHUX AaHMX; 8) pauioHa/bHOI MiHiMizawil KiJbKOCTi
JNOKYMEHTIB Ta NMPOLEeAYyPHUX AiH, 10 BUMAraloTbCs AJsi OTPUMAHHS aaMiHiCTpa-
THBHMX TOCIYT; 9) HeymepemkeHocTi Ta crpaseniuBocti; 10) mocTymHocTi Ta
3py4HocTi a5 cy6’ekTiB 3BepHeHb [2]. Bxasanuil nepeJik, 6e3sanepedHo Mae
npaBo Ha iCHyBaHHS, ONHAK, HA Hally AYMKY, BiH € Aell0 0OMeXEeHHUM Ta He
Bimo6parkae Bcio crieundiky 3AiHCHEHHS MyOaidYHO-CePBICHOI AisIIBHOCTI, 30Kpe-
Ma opraHamu [lepkaBHO! mogaTkoBol cayx6u YkpaiHu. Tox, MM MepekoHa-
Hi, 10 MepesiK BiAMOBIAHMX 3acaj CJil PO3MWMPUTH HACTYIMHUMHU: 1) mpUHIMI
MOCTIHHOTO MiNBUIIEHHS SKOCTi Ta AOCTYMHOCTI Bciel HeoOXimHOI iHhopMALT;
2) npuHUMI fe6HpPOKpaTH3allil HalaHHA BiANOBIAHUX MOCJYT; 3) MPUHLKI TIPO-
TUAIT KOPYMLiT; 4) MPUHIMI MOCTIHHOTO OLiHIOBaHHS AisbHOCTI opraniB JI1C
B3araJji, Ta KOXXHOTO OKPEMOTO CJykKOO0BIsl 30KpeMa, b) THYUKiCTh Ta omnepa-
THUBHICTb OTPUMAaHHS TOCJYT.

[lepekoHaHi, 110 3aKpin/JeHHs] BKAa3aHUX BHUIIE MOJ0XKEHb CTOCOBHO MyOJIiu-
HO cepBicHOI AistibHOCTI [lep:kaBHOT MOAATKOBOI CyKOU CTBOPUTb HEOOXiTHUN
6a3uc, OCHOBY, IJs1 MOOYIOBY KapAWHAJbHO HOBOI MOJeNi (PYHKUiOHYBaHHS
MOJAaTKOBUX OPraHiB 30KpeMa B YaCTHHI HaJlaHHS BIANOBIAHUX mocJayr. Pasom i3
THM, CIIPaBeJUBUM Oyfie BimmiTuTH, 110 B «[los0oxeHH] mpo myOaidHO-cepBicHY
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AisbHiCTb JlepKaBHOI MOAATKOBOI C/IyKO0M YKpaiHM Ta II CTPYKTYpPHHUX Mil-
PO3Ii/iB» TAaKOXK CJIil BUSHAYMTHU: 3arajbHi NpaBu/a HaJaHHS aIAMiHICTPATHB-
HUX NOCJYT opraHaMmu [lep:kaBHOI IOAATKOBOI CJYKOU Y KpalHU; BCTAHOBJIEHHS
MiICTaB, CTPOKIB, nmpouenyp, (hopmu pesynbTary JO3BIIBHUX peeCcTpPalilHUX,
lHq)OpMaU.lI/IHI/IX 3aCBiAYYBa/JbHUX aJMiHICTPATHBHUX TOC/YT, WO HaAaloThCs
nin yac peasisauii opraHamu JIIC noknaneHHX Ha HUX 3aBlaHb; BU3HAYEHHS
BHYTPILIHbO-OpraHi3alinHux npouenyp aisiabHocti opraniB AI1C mono HagaHHs
aaMiHicTpaTMBHUX mocayr [4, c¢.13].

Oxpema yBara B paMkax 3amponoHoBaHoro Hamu Ilo/0XKeHHS, NOBMHHA
OyTH NpUAiTeHa NHUTAHHIO }OpI/II[HT-IHOI BinnosinambHocTi opranis JAIIC 3a ail
Ta/a60 Ge3lifNbHICTL B KOHTEKCTi HalaHHs aJMiHiCTPAaTHBHUX TOC/IYT. IOpu-
IUYHA BiMOBifa/JbHICTb Lle BaxKJIMBUH 3aXill 3aXUCTy iHTepeciB 0COOMUCTOCTI,
cycnisibcTBa i AepKaBu. BoHa HacTymae B pe3ysbTaTi MOPYLIEHHS MPHUIIKCIB
NMPaBOBUX HOPM Ta BUABJAETbCA B (POPMi 32aCTOCYBaHHSA 10 MPABOMNOPYLIHH-
Ka 3aXOMliB epxKaBHOro npumycy. Haupa/MBilIO0 03HAKOK IOPHIMYHOI Bil-
NOBiaJbHOCTI € Te, 10 BOHA BU3HAYAETbCS JEPKABOK | 3aCTOCOBYETHCS II
KOMIIeTeHTHUMH OpraHamHu. s npaBonopylHUKa I0pPUAXYHA BiANOBiAaNbHICTb
03Hayae 3aCTOCYBaHHS 10 HbOTO CaHKLUiM NPaBOBUX HOPM, BKa3aHUX B HHUX
MeBHUX 3aXOAiB BimxmosimambHOCTi [5, ¢.334; 6]. ToxX, 3 METO0 BIOCKOHAJEHHS
IOPUAMYHOI BiIMOBiAaNnbHOCTI TpaUiBHUKIB Jlep:KaBHOI MOJATKOBOI CaIYKOW BBa-
JKaeEMO 3a HeoOXinHe:

— mo-mepiue, BU3HAYMTH MiACTABH VIS NIPUTACHEHHs NPALiBHUKIB 10 BiAO-
BilaJIbHOCTI 32 HEBUKOHAHHs Ta/ab0 HeHa/leXHe BUKOHAHHS CBOIX MOCaI0BUX
000B’SI3KiB B KOHTEKCTi 3[ilCHEHHS MyOJiuHO-CepBiCHOI HiSIMBHOCTI, TaKUMHU
nigcTaBaMd MOXKYTb OYTH: HECBO€UacHe HaJaHHS MEBHUX IOCJYT; HeraTUBHE
BinHOWeHHa (XaMcTBO, Tpy6icThb) LIOAO KJIEHTIB; yMHCHe BBeIEHHS B OMa-
Hy KOPHUCTYBauiB aAMiHICTPATUBHUMH IOCJHYTaMH, LI0 MOTSIVIO HACTaHHS AJIs
OCTaHHIX HEraTUBHUX HACJIiJKiB; 3JI0BKHBAHHS CBOIM CJy>KOOBHUM T0JI0XKEH-
HSIM; HaBMHCHE 3aTATyBaHHS ME€BHUX MPOLEAYP, TOLLO;

— Mo-Apyre, CJil NeTalbHO MPOMUCATH BUIM IOPUAUUHOI BiANOBiAaNbHOCTI,
no sikux. Ha Hamwy nymky, cain BiiHeCTH: IUCUMIJIIHAPHY, aAMiHICTpAaTHBHY Ta
y IesIKMX BUIaJKaX MaTepiasbHY BiANOBiJaJbHICTB;

— I0-TpeTe, HeoOXioHO HeTasbHO MPUIHCATH MeXaHi3M BpaxyBaHHS AYMKH
rPOMaAChbKOCTi MPY BH3HAUEHHI MiACTaB AJI IPUTSTHEHHS CJayKO0BLIB 10 MeB-
HOTO BUIY BiAIIOBiNaJbHOCTI.

[ ocraHHIN BaXK/JUBUHU acrekT, Ha SIKMH 000B I3KOBO CJIiJ 3BEPHYTH yBary,
e BIOCKOHAJIeHHS MeXaHi3My 3[iHCHeHHS IPOMaJICbKOTO KOHTPOJIIO 3a MyOJiu-
HO-CepBiCHOW JAis/nbHICTIO [lep:KaBHO! MOAATKOBOI CJayXO0W YKpaiHu. Takuit
HanpsMoK 00YMOBJIIOEThCS iCHYBAHHS CY4YacHOI CBiTOBOI TeHIEHLIil, BiAMOBiIHO
10 SKOI TPeACTaBHUKH FPOMAaJACBbKOCTI BCe aKTHBHIillle 3aJy4aroThCsl A0 BiAMO-
BifIHMX 3axofiB. ['poMancbkiil KOHTPOJIb — 1Ll Pi3HOBU[, COLiaNbHOI AiSIBHOCTI,
OCKiJIbKM BOHA 3MiHCHIOETbCS JIIOABMHU Ta 3a I Jwofaed. [Ipeamer missibHOCTI
no peaJisauii rPOManCbKOTO KOHTPOJIK Ge3nocepeaHbo MoB si3anubl (3ymoBie-
HUH) 3 QYHKUiSIMH, 110 TTOK/IaJleHi Ha BillOBiNHUE CTPYKTYPHHUH €JeMeHT OYlb-
SIKOI CHUCTEMH, OCKIJIbKM 3a 3arajbHUM 3HAUeHHSIM (PYHKIiI — e 00 €KTHUBHO
HeoOXilHi HampsIMKU [isJIbHOCTI, 10 BHUPaKarmTb CYTHICTb Ta NPHU3HAUEHHS
Binnosignoi ctpykrypu [7, c. 9]. B.JI. ®emopenko i 4.0. Karnax npuitiim
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J0 CJIYIIHOrO BUCHOBKY IpO T€, 110 I'POMaACbKHH KOHTPOJ/b CTAHOBUTH COOOO
{HCTPYMEHT IPOMa/ChKOI OLIHKM CTYyNeHsI BAKOHAHHSl OpraHaMu BJay Ta iHIIHU-
MU TiAKOHTPOJBHUMH 00'€KTaMH IXHiX COliaJibHUX 3aBlaHb. 100TO, TIPOIOBXKY-
I0Tb aBTOPH, XapaKTepHi BiIMIHHOCTI I'POMaACBbKOrO KOHTPOJIKO Bifl OyAb-IKOTO
{HIIOrO BHAY KOHTPOJIO JieXaTb Yy Cy06'€KTHO-00'€KTHIA cdepi i moasraioTb y
TOMYy, 110, MO-Neplle, FPOMaICbKUHA KOHTPOJIb 3MiHCHIOETbCS CaMe IPOMaiChKi-
ctio (opranizoBaHOK Ta HeOpPraHi30BaHOW), i, MO-APyre, WO y MPOLECi 3idc-
HEeHH$SI TPOMaCbKOI0 KOHTPOJIIO KOHTPOJIIOETbCS BUKOHAHHS caMe COLiaJbHUX
3aBJlaHb, 6€3M0ocepeIHbO MOB'I3aHUX i3 3aXMCTOM i peaJiizalieto mpas i cBOOOJ
rpoMajsiH, 3aJ0BOJIEHHSM Ta Y3TOJXKEeHHAM COLiaJbHUX NOTped Ta iHTepeciB
nacenenns [8, c. 77]. Tox, 3HiliCHEHHSI FPOMaAChKOr0 KOHTPOJIO 3a MyOJiu-
Ho-cepBicHoto mistnpHicTio JAIIC: mo-mepiue, € BaXK/IUBUM | SCKPaBUM MPOSIBOM
peasizauil NMPUHLUMIIB AEMOKPATHU3MY, IJIACHOCTI Ta BiIKPUTOCTI B His/IBHOCTI
JIAaHOTO LEeHTPaJbHOIO OpraHy BHKOHABUOI BJAAH; MO-Apyre, MiABHILYE pPiBeHb
noBipu HacesenHsi no HIIC; no-tpere, nmiaBuilye piBeHb AUCUMILIIHU MpaliBHHU-
KiB MOJATKOBUX OpraHiB. A BinTak, Bce BKa3aHe CBiIUMUTb MPO Te, IO HA ChO-
TOJHI BaXXK/MBHUM 3aBJaHHSAM J€p:KaBU € CTBOPUTH Hi€BUH MeXaHi3M 3a/ydyeHHs
TPOMAJCbKOCTI N0 3AiMCHEHHS HATJsALy i KOHTPOJIO y MOCJIIKyBaHik cdepi
nisinpHocTi AI1C Ykpainu.

BuCcHOBOK. 3aBepllyloud NpeacTaB/leHe HayKoBe NOC/i’KeHHS BapTo Bif-
3HAYUTH, 110 B LiJOMY YKpPaiHCbKOIO Aep:KaBoi Oy/j0 0OpaHO BipHUU LILIAX 11
po30yLOBH, SIK NI€MOKPATHYHOI, COLia/lbHO OPi€HTOBAHOI Ta CePBICHO! KpalHH.
Pasom i3 TuM, B pamkax npeictas/eHol MpobaeMaTHKH BapTo BiA3HAUMTH, 110
Ha CbOTOJHi B MyOJiuHO-CcepBicHIN HisnbHOCTI Jlep:KaBHOI MOJATKOBOI CJIYXKOU
YKpalHy 3a/MILAeThCs YyMMada KiJdbKiCTb MpoOJeMHUX achekTis, siki, K BOa-
YaeTbCs € MOXKJIHWBHUM uepe3 3allpOBaJKeHHS 3MiH Ta [ONOBHeHb, fKi Oy/H
3aMpPONOHOBAHI HAMHU K IPeACTaBJIEHOMY HAyKOBOMY AOCJiIKEHHI.
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AnHoTanisa

Kpuasos J]. B. lllnaxyu BAOCKOHAJEeHHS aAMiHICTPaTHBHOIO 3aKOHOJAaBCTBA Yy cdepi my-
6J1iYHO-CepBiCHOI MifIBHOCTI JepKaBHOI MOXATKOBOI cayxo6u Ykpainu. — Crarrs.

Y craTti, Ha OCHOBi aHaJ/Ii3y A{0YOro 3aKOHOAABCTBA Y KPAIHU Ta HAYKOBHX MOIVISIB BUEHHX, BU-
3Ha4YeHO HaWOi/bLI NPIOPUTETHI LWIIAXH BAOCKOHAMEHHS aiMiHICTPaTUBHOIO 3aKOHOIABCTBA y cepi
my6J1iuHO-cepBicHOI AistibHOCTI JlepKaBHOI MOAATKOBOI CayX6u YKpainu. JloBereHo, 110 KIIOYOBUM
HanpsiMKOM pPOOOTH 3aKOHOJABLSA Mae CTaTH PO3POOKH Ta MPUHUHATTS okpemoro «losoxeHHs mpo
ny6J1iuHO-cepBicHY AisiibHiCTb Jlep:KaBHOI MOAATKOBOI CJIy:KOM YKpalHH Ta 1i CTPYKTYPHHUX MiIpo3i-
JIiB». 3aIIPONIOHOBAHO aBTOPChbKE OaueHHs LI0/I0 CTPYKTYPH TaKOro Mif3akoHHOro axry. Harosomureno,
1110 BaK/IUBUM HaNPsIMKOM BJIOCKOHAJIEHHS aMiHICTPaTHBHO-IPABOBOTO PEryJIOBaHHS My6J1iuHO-cep-
BicHOI JisiibHOCTI JleprkaBHOI MOAATKOBOI CIy?KOM YKpaiHH IK OCHOBHU 110OYNOBH HOBOI MO (hyHK-
LIOHYBaHHS Jep>KaBHUX {HCTUTYLiH, € BU3HAYEHHS MPUHLMIIB 3AiHCHEHHS] TaHOTO BHAY MislJIbHOCTI
OKpeCJIEHUM OPraHoM JiepKaBHOI B/aay. BusHauyeHo, 1110 3 MeTOI0 BIOCKOHA/IEHHS OPHUIUYHOI Biflo-
BiTaJbHOCTI MpaliBHUKIB Jlep2kaBHOI MOJATKOBOI C/YKOW YKpaiHH HeoOXinHe: BU3HAUUTH TiICTaBH
151 IPUTATHEHHS! TIPAliBHUKIB J10 BiANOBIaIbHOCTI 32 HeBUKOHAHHS Ta /260 HeHa/lexkKHe BUKOHAHHS
CBOIX MMOCAI0BUX 000B’SI3KiB B KOHTEKCTI 3IiHCHEHHS MyOJIiYHO-CepBICHOI Iis/IbHOCTI, TAKUMH TiacTa-
BaMH MOXYTb OYTH: HeCBO€4aCHe HallaHHsS MeBHUX IOCJYT; HeraTHBHE BiIHOLIEHHS LIOA0 KJEHTIB;
YMHCHE BBEJIEHHS! B OMaHy KOPHCTYBauiB aAMiHiCTPaTHBHUMH MOCTYraMH, 110 MOTATJIO HACTAHHS ISt
OCTaHHIX HeraTHBHHUX HAC/iJKiB; 3/10BXKHBAHHS CBOIM CJIy?KOOBHM I10/I0’K€HHSIM; HABMHCHE 3aTATY-
BaHHs TEBHUX TPOLEAYP, TOIIO; AETaIbHO MPONMCATH BHM IOPUAMYHOI BimNoBinaabHocTi (10 fKMX
CJIiJ BiIHECTH AUCLMIUIIHADHY, aAMiHICTPAaTHBHY Ta y JeSKHX BHIIJKaX MaTepialbHy BilNOBila/b-
HICTb); HEOOXIIHO I€TabHO MPUIIUCATH MeXaHi3M BpaxyBaHHsl IyMKH IDOMaJCbKOCTi MPH BU3HAYEH-
Hi MifCTaB VISl NIPUTSTHEHHS CJIy?KOOBLUB 10 TEBHOTO BUAY BilNOBifaabHOCTL. 3p06/€HO BUCHOBOK,
110 3[iHCHEHHS] FPOMAJCHKOTr0 KOHTPOJIIO 3a My6J/IiUHO-CePBiCHO0 AisIbHICTIO JepKaBHOI TOAATKOBOL
cayK01 YKpaiHu: Mo-neplle, € BaXKJIUBUM | ICKPaBUM T1POSIBOM peajli3allil IPUHLMIIB AeMOKPaTH3MY,
IJIACHOCT] Ta BiIKPUTOCTI B HilJIBHOCTi J@HOrO LEHTPA/JbHOrO OpraHy BHKOHABYOI BJalH; MO-IPYTE,
HiABHIIy€e piBeHb AOBipH HacejeHHsS 10 JlepKaBHOI MOATKOBOI CJIyKOM YKpaiHH; MO-TPeTe, MifBH-
L1y€ piBeHb AMCLMILIIHK MPaLiBHUKIB T0JAaTKOBUX OPraHiB.

Katrouosi caosa: 3aK0HOJABCTBO, aIMiHICTpaTHBHE 3aKOHOAABCTBO, MyOJIi4HO-CepBicHA Aisi/Ib-
HicTb, Jlep:kaBHa MojaTkoBa caykba YKpaiHH.

Summary

Krylov D. V. Ways to improve administrative legislation in the field of public service
activity of the State Tax Service of Ukraine. — Article.

The article, based on the analysis of the current legislation of Ukraine and scientific views of
scientists, identifies the most priority ways of improving the administrative legislation in the field
of public service activity of the State Tax Service of Ukraine. It is proved that the key area of
work of the legislator should be the development and adoption of a separate "Regulation on public
service activity of the State Tax Service of Ukraine and its structural subdivisions". The author's
vision on the structure of such by-law is proposed. It is emphasized that an important direction
of improving the administrative and legal regulation of public service activity of the State Tax
Service of Ukraine as a basis for building a new model of functioning of state institutions is to
define the principles of implementation of this type of activity by a designated body of state
power. It is determined that in order to improve the legal responsibility of employees of the
State Tax Service of Ukraine, it is necessary to: determine the grounds for holding employees
accountable for non-performance and/or improper performance of their official duties in the
context of performing public service activities, such grounds may be: services; negative attitude
towards customers; deliberate misrepresentation of users by administrative services, which has
led to the onset of recent adverse effects; abuse of office; deliberate delaying of certain procedures,
etc.; detail the types of legal liability (which should include disciplinary, administrative and, in
some cases, financial liability); it is necessary to prescribe in detail the mechanism for taking into
account the public opinion when determining the grounds for bringing employees to a certain
type of responsibility. It is concluded that the exercise of public control over the public service
activity of the State Tax Service of Ukraine: first, it is an important and striking manifestation of
the implementation of the principles of democracy, transparency and openness in the activities of
this central executive body; secondly, it increases the level of public confidence in the State Tax
Service of Ukraine; third, it increases the discipline of tax authorities.

Key words: legislation, administrative legislation, public service activity, State Tax Service
of Ukraine.
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0. A. Manosrok

MIZKHAPOJTHHH OOCBIJ ITIPABOBOI'O PEIYJIFOBAHHA
JIFJIBHOCTI AHAJITUYHHUX CIIIJIBHOT

3arajbHa mMocTaHOBKa mpobaemu. [yiobasisalis Sk HeBiI €éMHa YyacTHHA
icHyBaHHSl ¥ PO3BUTKY CY4aCHOTO CBiTy 3HAUHOIO Mipol0 akTyaJsidyBaJa MnoTpe-
6y B JOCJiIKeHH] NOCBify MepeioBUX AepPKaB 3 MOAAJbIIOK HOro agantauieio
no ymoB Ykpaiau. OcobsuBOi BaKIUBOCTI Le HaOyBae y cdepi aHamiTHUHOL
HUSJBHOCTI, aji’)Ke Bil LIbOTO B KiHIEBOMY PaxyHKY 3a/eXXUTb e(eKTUBHICTb
JIepKaBHOTO YIIPaBJiHHS, HOPMOTBOPUOCTi U MPaBO3aCTOCYBaHHS, BPeLITi-pellT
- HalioHa/bHa Oe3leKa, a BiATakK i MojaJsblle iCHYBAHHS HALIOl JepXKaBH SK
CYyBepPeHHOro, KOHKYPeHTOCIPOMOXKHOTO Cy0’e€KTa Mi>KHaPOAHUX BiHOCHH..

Ananis ny6aikamii. [isabHicTb Tak 3BaHuX «(paOpuK QyMoK» (aHra. think
tanks) BXe TPUBAJMH yYac MUIAHO AOCHIKYETbCS 3apYOKHUMH (DaxiBUAMH B
ranysi mpaBa, ynpaBJiHHS, MOJITOJOTII, COLioNOoTil, 30KpeMa, TAKUMU BUYEHUMH,
sk JI. Abescon, Y. Teanep, ¥. Haun, E. Ixxoncon, I1. dukcon, M. EiGesncon,
&. Kannan, [Ixx. Makran, P. Paunksir, E. Piu, [xx. Cwmir, [I. CtoyH, P. Ctpaiik,
3. Yoanek, II. Xaiec, II. Xapt Ta iH. 3aBASIKK 1IbOMY AOBOJI AeTasi30BaHO
BUCBITJIEHO 1X CYTHICTb i THUMOJIOTI3allit0, POJib Y 30BHILIHBO- i BHYTPIIIHbOIO-
JITUUHUX Tpollecax, BIJIMB Ha (OPMYBaHHS TPOMAACHKOI AYMKH; MPOBEAEHO
NOPIBHANBHUK aHaJ/i3 iXHbOI AisbHOCTI y psadi KpaiH. Okpema HHU3Ka poOiT
MpUCBSUeHa BUBYEHHIO JOCBiAy B3aeMOJil Aep:KaBU i3 HelepKaBHHUMH aHaJi-
THUYHUMH yCTAaHOBAMHM, 30KpeMa LIOA0 MOXKJIHUBOCTEH BiATBOpPeHHS (PeHOMEHY
Cunikonosoi ponunu y CIIA, posi yniBepcuteTiB y opmyBaHHiI perioHanbHOI
MOJIITUKH, LWIISXIB e()eKTUBHOTO BNPOBA/KEHHS iHHOBALiM Yy BCi CycMiJbHO 3Ha-
uymi cepyu AiIBHOCTI, TpaHCHalioHaMi3awil aHa iTuku Towo [1 - 4].

Y BiTUM3HSIHIN Hayli AiSIBHICTb aHAJMITUUHUX LEHTPIB, IK YKPAHCbKHUX, TaK
i 3apy6iKHUX, 31ebiJbLIOro AOCTIMKYeTbCs (PaxiBUAMU B Tajay3i JepKaBHO-
ro ynpaBsJiHHS, collioJoramM, noJgironoraMu. Oco6/aUBO CJIifl BiA3HAYUTH POJb
YKpalHCbKOTO LEHTPY €KOHOMIUHHX i MosiTHYHUX AocaiikeHb iM. O. Posywm-
KoBa, gku# Ha mouaTky 2000-X pokiB TPOBOAMB MOCJIMXKeHHS IIOAO CTaHY i
NepCrneKTUB AislJIbHOCTI HeYPSAOBUX aHAMiTUUYHUX LeHTpPiB B YKpaiHi, BinoOpa-
JKAKOYKW pe3yJ/bTaTH y BIANOBIAHUX aHAJITUYHUX AOMNOBIAAX [5, 6].

Y 2016 poui no6aumso cBiT BuUAaHHS «Mo03KOBi LeHTpH KpaiH CBiTy» 3a
aBtropctBom M. I. Cemuenka, O. M. Cenuenka, B. I. Tactunmmuxosa. [7]
Y HaykoBi# mpaui gocaiikeHo creuriky AifIbHOCTI aHAMITUUHUX LEHTPIB,
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perpe3eHTOBAHO HANOIIbII BIIMBOBI TpaHCHAUIOHAIbHI MO3KOBI LeHTpH (Pana
MmixkHaponHux BigHocuH, Kowmiter 300, Pumcbkuit kay6, TpucTopoHHS KOMi-
cis, BinbneGepsbkuii Kiy6); AeTaNbHO OXapPaKTE€PHU30BAHO €BOJIOLII0 AiJbHO-
cTi «(pabpuk AymMKH» i «MO3KOBUX TpecTiB» CIIA, Besmukoi Bpuranii, kpain
€sponu, KHP, dnowii, [3painto, Typeuunnu ta iH. nepkaB; npeicTaBJeHO KOH-
uenuito «pabpuku AyMKH» [/ OpraHiB BJaiu YKpaiHU. Bigmaiouu HajexHe
LIMPOTi OXOIJIEHHS MaTepiany, TMM He MEHII, CJIiJ BU3HATH, L0 37Ae0isbllIo-
ro BiH HOCUTb ONHCOBMH XapakTep i CKopille Moxe CJyryBaTH 0a3ucoM mAjsi
NoJaJsbLIol cUcTeMaTH3aLllil.

OxpeMy HHU3KYy MyOJiKalill CKIaAalTh aHAJITHYHI NOMOBiAi W aHaMiTHUHI
3aMMCKH, MiAroToBJeHi ¢axiBugmu HaujoHaabHOro iHCTUTYTY cTpaTeriyHux
JOCJiKeHb, 30KpeMa, MPOTATOM OCTaHHIX ABOX POKiB HUMH perpe3eHTOBa-
Hi MaTepia/u 3a BeJbMH aKTya/JbHOI TeMAaTHKOIO, cepel KO 0COOJUBO CJif
BingHauuTH: «[IpobsemMu BNpoBaMKeHHS CydacHMX CTaHAAPTiB iHpopmauidHOl
6e3neky B yMOBax CTAHOBJIEHHSI HallioHaJbHOI cUCTeMHU KibepOesneku YKpa-
inn» [8], «Iocsin Himeuuwnu y ¢yHKuioHyBaHHi maathopm aep>KaBHO-TIPH-
BaTHOro napTHepcTBa B cdepi kibepGesneku» [9], «HopmatusHo-npaBoBi Ta
opraHizauiiiHi 3acagu nepaBHo-puBaTHoro mnaptHepctBa CHIA y cdepi
ki6epGesnexku» [10], «epkaBHo-npuBaTHE MapTHEPCTBO y cdepi KiGepbesme-
ku: Keic Himeuuwmnu» [11], «EBponeficbke MpUBaTHO-AepKAaBHE CIiBPOOITHH-
uTBO y cepi KibepbesneKku: Migxoan 10 GopMyBaHHS Ta HOPMATUBHO-TPABOBI
sacagu» [12] ra in. Oco6uauBicTiO MOAIGHOrO POAY AOCIIIKEHD € Te, 10 BOHH
BUPI3HAIOTbCS aKLUEHTYBaHHSIM Ha INPHUKJIALHOMY XapakTepi nmpobJseMmu, sBJs-
I0Th €000 HEeBiI'€MHY YacTHHY iHpOpMalidHO-aHaJiTHYHOTO 3abe3redyeHHs
U aHaJiTHKO-NPOTHO3HOIO CYNPOBOMKEHHS HisiibHOCTI [Ipesugenta Ykpainu,
Panu nauionanbHol Ge3neku i o6oponn Ykpainu. Pasom i3 Tum 1i matepianu
CJYTYIOTb CBOEPIAHUM BEKTOPOM i [/ BUEHHUX, SKi NOCJIIKYIOTh II€BHY IPO-
6/ieMaTHKy Ha TEOPETHUHHX 3acajax. B wisomy »k cJig 3asHadyuTH, 1O 31e-
6isbiioro yBara mpoQinbHUX (axiBliB 3a3HAYeHOI YCTAHOBU, SIK 1l€ CBiIUHTH
HaBelleHa BUILE TeMaTHKa NOCJif’KeHb 3a NaHUM HalpsMOM, 30CepeliKeHa Ha
nuTaHHAX KibepOesneku. Lle nilicHO BaXX/MBO B yMOBax riOpuAHOL BiliHH, MTpOTe
He BUUepITy€e yChOro Aianas3oHy iHPpopMauilHO-MPAaBOBUX BiIHOCHH, a TUM Oifb-
le YrpaBjiHHSA MexXaHi3MaMHu aHaJliTHYHO! AisiIbHOCTI.

BunineHHs He BUpilIeHHX paHille YaCTUH 3arajbHOI MPoOGJeMH.
He 3Baxaiouu Ha BeJMKHUH iHTepec MOCJiMHUKIB O Pi3HUX acrekTiB (PyHKLio-
HYBAHHS AaHAJITUYHUX CHiJbHOT, B3a€EMHHUX BiIHOCUH Mi2K HUMH Ta OpraHaMu
Jep>KABHO! BJIaAM, MUTAHHS WIONO0 AKTYaJbHOTO /51 YKpPaiHH MiXKHapOLHOTO
JOCBiy MpPaBOBOTO pPeryJyOBAaHHSA NAHOTO BUIY MiJIbHOCTI 3a/MIIAETHCS CJa-
60 BUBYeHUM. lle 3yMOB/IO€ MOCTAaHOBKY WiJii CTATTi: DOCTITUTH ¥ y3arasb-
HUTHU MiXKHapOJAHHUH JNOCBi[ MPaBOBOIO PeryJIOBaHHS islIbHOCTI aHaJ/iTHYHHX
crinbHOT. JlOCSATHEHHSI MOCTaBJAEHOI MeTH YMOXKJHBJIOETbCS PO3B’SI3aHHAM
Takux 3aBnaHb: |. OxapakTepusayBaTH CYTHICTb IOPHUAMYHOI KOMIapaTHBic-
TUKH B c(epi iH(OpMALiHHUX BiIHOCHH B acleKTi MPaBOBOIO peryJ/0BaHHS
NiSTBHOCTI aHaMITHUHUX crhinbHOT. 2. [IpoananisyBatu cneundiky 3aximHoi Ta
CXiZHOI Mozesiel NOC/iIKyBaHOTO BUAY HislAbHOCTI. 3. BcTaHOBUTH MPUUHATHI
AJ1 afanrauil 10 yMOB YKpalHH KJacTepy IIPaBOBOTO PeryJIr0BaHHS HislbHOCTI
AHAJIITUYHUX CIIJIBHOT.
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Buknan ocHOBHOTO MaTtepiady nocJaigxkeHHs. CniBicHyBaHHS U B3ae-
MOJisl Iep:KaB B yMOBax rJjiobasizalil CBiTOBOI CHiJIbHOTH, NOsiBa U (DYHKIiOHY-
BaHHS iH(OpMaUilHOro MpPoOCTOPy, He 0OMEKEeHOTO KOPAOHAMH OfHI€l KpalHH,
MOLIMPEHHS TPaHCHALiOHAJIbHUX KOHTAKTiB 3HAUHOIO Mipoi0 iHTeHCH]iKyBau
Hara/jbHy HeOOXifHiCTb y TEOPETUUYHUX i MPUKJAMHUX NOCJHIIXKEHHSX B Tanysi
MOpPiBHS/IBHOTO NPABO3HABCTBA. $KIIO y momepeiHi 4acu moAidHA AisibHICTDH
3a/10BOJIbHS/IA 3/1e6i/IbILIOr0 HAYKOBUH iHTepec, TO Ternep UMM jaji, TUM Oisblie
MOYMHAIOTb NOMiHYBAaTH NMpPaKTHUHi moTpedu. 3 ogHOro OOKY, HEOOXimHiCTh B
aKTHBi3alil PO3BUTKY IOPUIUYHO! KOMIIAPATUBICTUKH IPYHTYETbCS HA TOMY, L0
He 3aBXK/M € CEHC BUTaflyBaTH 110Ch CBOE, SIKILIO B {HIIMX AeprKaBax BilHAHLLINA
e(eKTHBHI 3acO00M PO3B’si3aHHS TOI UM iHIIOI TPOBJEMH, 0COOIUBO, SKIIO TaKa
npo6semMa € iIeHTHYHOW. 3 iHIIOro 60Ky, 3pOCTaE POJb MiKAEP:KABHUX {HCTH-
TYLiH, Ha Ki MOKJIAJA€ThCs MiCisi BUpillleHHS] HAJICKJaAHUX 3aBJaHb, MOLIYKY
BUXOJIiB 3 KPU30BUX CHUTYyaliH, a BiATaK - i BinGopy HaUOIAbII MPUHHATHUX AJIS
yCiX y4acHMKIB BUCHOBKIB, 1110 HEMOXKJUBO 6e3 cUCTeMaTH3allil Ta y3arajgbHeH-
HSl 3HaHb NP0 MHOXKMHHICTb MOJeJieH, B TOMYy YHMCJi I0J0 NPAaKTHKHU MPaBOBO-
ro peryJ/ioBaHHSl y Pi3HUX AepKaBax. Y TakuH croci0, Bce yacTille BUHHUKAE
HeoOXiIHICTb BUXOLY 32 MexXi KOHKPETHHX HalioHAJbHHUX MPABOBUX CHCTEM U
OTepTs Ha MepeloBHH NOCBIif iHIIMX KpalH.

BusHavatouu npeaMetHe noJsie ropunuuHoi Kommnapatusictuku, O. 1. Tuxo-
MHUPOB 3ayBaKy€, 10 BOHO «HE OOMEXYETbCS JIHIlIe MPaBOBUMH CHCTEMaMH
ab0 MpaBOBMMH Ky/bTypaMH, MPABOBUMH TPAIMLISMH, 5Ki 3@ CBOEIO CYTTIO €
NEeBHUMH cloco0aMu BinoOpaKeHHS NMPaBOBOL peanbHOCTi, a MparHe OXOMHTH
OCTaHHIO y BCbOMY il 06cs3i, xoua i y neBHoMmy pakypci...» [13, c. 113]. Bes-
YMOBHO, He HJeTbCsl PO MeXaHiyHe MepeHeCeHHS UyKOpPiAHHUX eJieMeHTIB [0
MeBHOTO HALiOHAJBHOIO iHCTUTYLIOHAJBHOIO CepelOBUILA.

B6auaro, 1mo y Ha#ubiabll ysaraibHeHOMY BHUIJISAI TNPOLEAYypPY MOAIOHOTO
POLY HOCJIIKEHb MOXKHA MPEeACTaBUTH yepe3 Taki eTanu:

— 306ip iHdopmauil fK Yy BHUIJISAI TEOPETUUHUX NOCHIIKEHb 3apyOiKHUX
BUEHHX 32 BIAMOBIAHOK TEMATHKOW, TakK i y BUMIsAi (akraxy (lopuanunux
JNOKYMEHTIB, CTATUCTHUYHUX BilOMOCTEH, NaHUX OQilliiHUX AOTOBifeH i pesnisis,
NOMIMHUH P TOLIO);

— ceJleKlisl ¥ cUCTeMaTH3alis BifibpaHoro martepiaJy;

— OLiHKa CTYyMeHI0 WOro MPUUHATHOCTI N5 YKpaiHu;

— reHepyBaHHA iJeH;

— MIArOTOBKAa peKOMeHJaLid IIOA0 ajanTalil Mi>KHapOAHOrO JOCBiLy MO
BITUM3HSAHUX YMOB Ta LIISIXiB iMIJeMeHTaLlil MeBHUX HOPM [0 yKPalHCBKOTO
3aKOHOABCTBA.

Kopecnonnyroun 3asHaueHe 10 crneuu(ikKu IOPUAMYHO! KOMIAPATHUBICTHKH
B AaCIEKTi IIPaBOBOrO PeryJ/IOBAaHHSA MifJbHOCTI aHAJiTUUYHHUX CIIJNIBHOT, MOXK-
Ha BUOKDEMHTH CAMOCTIHHHUH HampsiM, MOB I3aHUU i3 TOPIBHAJIBHUM aHaJsi30M
HOPMOTBOPYOI AiSIIBHOCT]I Oep:KaBHUX OPraHiB Pi3HUX KpaiH y 3a3HaueHOMY
acrnekTi Ha MiAcTaBi NOCJIIKEHHS JeraJlbHUX i NOKTPUHAJNbHUX [Kepes i3
Nofa/blIMM 3aCTOCYBAHHSIM METO[iB OLiHIOBaHHS U CHHTE3y HOBOI'O 3HAHHS.
Haii6inbon ckIagHIiCTIO TP IbOMY MOXKe BUCTYNATH caMe BU3HAYEHHS TOTO
«paliOHaJBHOTO 3epHa», 1K€, CUMBOJIIUHO KaxKyuH, MOXKe IPOPOCTH Ha yKpa-
THCBKIl HUBI.
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OKpeMHM CEerMEeHTOM HayKOBOTO 3HAHHS BHUCTYIAE BHUI/IEHHS KOJA MUTaHb,
SKi B paKypci NpPaBOBOrO peryJ/ioBaHHSA MAiSIbHOCTI aHaMiTUYHUX CIIJBHOT €
HauObiIbIll HAaTaJAbHUMHU A5 YKpainu. Binbip i cuctemaTusauis nonib6HuX nutaHb
camo 1o coli MoXKe pOo3rysgaTHCS K OKpeMa HayKoBa mpobJema. Ha mnsxy i
PO3B’sI3aHHS MPOMOHYI0 BKJIIOYUTH 0 LbOTO MepesiKy Taki:

— §IKi caMe acleKTH HiIbHOCTI aHAJITUYHUX CHiNIBHOT MifJISralnTh IPaBOBO-
My PeryJIOBaHHIO, a 110 MOXKe 3a/JUIIATHCS 032 YHOPMYBAaHHSIM;

— SKU{ IOPUIUYHUH CTATyC MOXKYTb MaTH aHaJMi{TH4Hi CHiJBHOTH;

— SIKUMH HOPMaTUBHO-TIPAaBOBUMH aKTaMH Ma€ PeryJ/loBaTHUCS IXHS HislIbHICTb;

— SIKUM € ONTHMaJ/ibHe CIiBBiIHOLIEHHS AepPXKaBHUX i HedepKaBHUX aHasli-
TUYHUX {HCTHUTYLiH, Y4 noTpebye Lie CBOro I0OPUAMYHOTO YHOPMYBAHHS;

— sKa MoJeJb YTBOPEeHHS U yIpaBJiHHSA aHAJITHUYHUMH CIIJIbBHOTAMH € HaH-
OibLI MPUHAHSATHOW /151 Y KpalHH;

— $§Ki aHaAJiTUYHI [IOCJYTHM MOXKYTb HAaJaBaTH CIIIJIBHOTH TAKOTO POAY i YUM
Lie peryJiroeThbCsl 3 M03ULIH 11paBa;

— SIKUM € NIPAaBOBUH MeXaHi3M BU3HAuUeHHS BUIATKIB Ha Iep:KaBHe (iHaHCY-
BaHHS AiSIIbHOCTI aHAJITUYHHUX CIHIiJbHOT;

— Ha S{KHX MPaBOBUX 3acajgax 3MAiHCHIOETbCS MiATOTOBKA, MEPEMiAroToBKa,
ninBuIleHHs KBaJgidikauil aHamiTHKIB;

— §Ky IOpUAMYHY BiANOBiAA/JbBHICTb HECYTb aHAJITH4HI CHiJbHOTH 3a HaB-
MHUCHe NepeKkpyueHHs U minpoOKy NaHUX, MaHinyJ/i0BaHHS TPOMaiCbKO0 IyM-
KOO, SKILIO L€ B MOAANbLIOMY MPHU3BOAUTh N0 HETaTMBHUX HACJ/IiIKIB TOLIO.

BesymoBHO, HaBeneHUH nepeJlik He € BUUEPIHUM, NIPOTe HaTelep HaBiTb Ti
MUTaHHS, 110 B HbOMY MIiCTATbCs, a00 B3araJii He BperyJ/JboBaHi Ha pPiBHi HOpMa-
TUBHO-IIPABOBUX aKTiB a00 PO3NOPOILEH| M0 AecsATKaX NOKYMEHTIB, sKi HepigKo
BCTYMAIOTh y MPOTHPiUYs MiK cobot0. Y 3B’S3Ky 3 MOMOJAHHSM MOAIOHOI CUTY-
auii, HayKoBO OOTPYHTOBAHHUMH 3MiHAMU MOTPiOHO 3BEPHYTHUCSH SIK IO CTHUCJOL
icTopil MUTaHHS, TaK i 10 Cy4acHOTO MiXKHAapPOAHOTO AOCBILY.

OckinbkM B MekaX OJHiel CTaTTi HEMOXKJHBO pelpe3eHTyBaTH MPaKTUKY
NiSJIBHOCTI y JAHOMY HampsiMi IeCATKIB AepKaB, € CEHC 3a NOIOMOIrOK MeTOLy
TUMOJIOTi3alil PO3TJITHYTH MOJAEJi, 110 YMOBHO MOXHa TO3HAUWUTH §IK 3aXiIHY
W a3ifchbKy.

Ines 3anydyeHHs iHTeJeKTyasiB 10 yIPaBJ/iHHS AePKABOI MPOCTEXKYETHCS 3
aHTU4YHUX 4aciB. Tak, naBHborpeubkud Qimocod Ilnarton y nmpaui «epxKapa»,
HanucaHiu e y 360 poui no Hauoi epu, HagaBaB AaHId YaCTHHI CYCHiJIbCTBA
NPOBiAHY POJib B yNpaBJiHHI ifeanbHol0 aepxkasow. [14] Ha mpaktuui mpo-
TATOM CTOJITh 31e0i/NBILIOTO Lie peasi3oByBaJocs uepe3d 3ajydeHHs HauOifbll
OCBiYeHHX 0cib 10 KaTeropii YUHOBHMKIB, (POPMYBaHHSl Ha TaKUX 3acafax Tak
3BAHOTO «OIOPOKPATHYHOrO anapaTy» 3i 3HAUHOIO KiJbKICTIO PaJHUKIB, KOH-
CyJbTaAHTIB, €KCIIePTiB TOLIO.

3a crocrepexXeHHAM TIPyNH aMepUKaHCbKUX MOCJiAHHUKIB, Meplli crnpoou
3BepHEHHSl B €BpoMi 10 He3a/JexKHHUX eKCIepTiB, fKi He MaJsd BiIHOLIEHHS 10
Baanu, natywotbesi XVI — XVII cr., xonn Heo6xinHO Oy/a0 OOIpYHTYBaTH pO3-
MO/ JOXO/IiB Mi2K KOPOJISIMH Ta KaToMMUbKOW Lepksoo [15]. Lle nae migcrasu
CTBEPIKYBATH, 10 HA TOU Uac HAHUOiIbll BUTPeOYBAHUM CTaJO Te, 1110 CbOTOIHI
Ha3UBAETbCSI EKOHOMIUHOIO aHAMITHKOIO ¥ €KOHOMiYHMUM KOHCaJTHHTOM, a 3Ha-
YUTb, CaMe Liel HampsiM Mo4yaB PO3BHMBATHCS OJHHUM 3 MepIIHX.
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3arocTpeHHs TOJMITUYHUX BiIHOCHH MiK €BpomeHcbKMMH KpaiHamu y XIX
CT. MPHU3BEJO 10 HeOOXIAHOCTI CTBOPEHHS MPOTOTHIIB CYy4aCHUX aHaJiTHYHHUX
LEHTPIB, sIKi po3pobAsIu 3acagy Mi>KHAPOAHUX BiIHOCUH, MUTAHHS BiCbKOBOI
noitTiku # o6oponn. Hanpuknan, y 1831 p. B Jlonnoni 6yB 3acHoBanuii Kopo-
JIBCBKMH iHCTMTYT AOCJi[KeHb B ranysi oboponu # Gesneku (Royal United
Services Institute for Defence and Security Studies), sikuii sronom Tpanchop-
MyBaBcsi B KoposiBcbkuE 06’€IHaHME iHCTUTYT 0GOPOHHMX AOCHimXKeHb [16].
[IpunarigHo cJin 3a3HauuTH, 110 caMe 3aBASKM BilcbKOBUM Yy 4acu Jpyroi
CBiTOBOI BiMHM 3’dBUJIaCsl W MOLIMPUJIACS HOMiHALiST «MO3KOBHUH LEHTP», AKUM
Ha MepLIOMY eTani HMeHyBa/JM KiMHAaTH, B SKMX OOrOBOPIOBA/IMUCSA CTpaTeril
BelleHHs BificbkoBuX il [17].

Jlanuu icTOprYHKE eKCKypc 3pobJIeHUH Y 3B’SI3KY 3 THM, 110 OiJIbLICTb YKpa-
THCBKMX BYEHHX IIPH OMMCI AisIBHOCTI 3aKOPJOHHUX aHaJiTUYHUX LIEHTPiB BUHO-
CUTb 32 Iy»KKH IXHIO NlepeTeuy i TOYMHAE caMe 3 HOBITHbOI aMePHUKaHChKOI iCTO-
pil, B TOMy 4McJIi TIOB’s13aHOI i3 Tak 3BaHUM (peHOMeHOM CHJIIKOHOBOI TOJHHH.

Ha renepimHiil yac B Mi>KHapoAHIN NPaKTHULi HA NMO3HAYeHHS AHAJNITHYHHUX
LIeHTPIiB BUKOPUCTOBYIOThCS Taki HasBH, sk Think tank, Think trust («Mo3koBi
LIeHTPH», «MO3KOBi TPECTH», «(paOpPUKH NYMOK») i KOHCTATY€EThCH IX PO3MAITTH,
sKe 32 METOLOM y3arajbHEeHHS MOXKHA MPEACTABUTH TAKWMH TPyNaMH:

— iHctutyTH (610p0) HOCHiIKEHD;

— aHaJiTU4HI CJayKO0U B OopraHisauisx;

— aHaJiTHuHi QyHAauii Ta cneuiasizoBani HoHIH;

— aHaJIiTUYHI LEeHTpPH;

— rtapreTuHr-ueHTpu (Bin aHri. «target» - wigb, TOOTO LEHTPH 3 HAYKOBOTO
OOTPYHTYBAHHS TIOCTAHOBKH LiiieH Ta BUPOO/IEHHS IISAXIB IXHBOTO TOCATHEHHS);

— panu, KOMiTeTH, opraHizauii 3i creuiasizoBaHUX AOC/iIKEHb;

— acoujauil, eKCrepTHi rpynu aHaJMiTHKIB TOLIO.

€ yci nigcTaBy CTBEPAXKYBATH, 110 CXOXKOI0 /IS BCiX KpalH PUCOI0 CTANO Te,
110 aHaJITHYHI CIIJIBHOTH 3allOBHIOIOTb COOO0I0 CepeluHHe iHCTUTYLiOHaJlbHE
CepeNloBHILe, sKe YTBOPIOEThCS MiXK 3aMOBHHUKaMHU B 0co0i opraHis uepmaBHoI
BJ1aJH, Gi3HEC-CTPYKTYP TOLIO i KIACHYHHMH HayKOBHMH / HayKOBO-OC/TiIHH-
MH yCTaHOBaMH i yHiBepcuTeTaMd. Piu B TiMm, 110 akajeMiuyHa HaykKa ¥ OCBi-
Ta 30pi€HTOBaHi Ha NPHUPOLLEHHS, BiATBOPEHHS W PO3NOBCIOJKEHHS CHUCTEMHU
3HaHb, IXHIO (DyHIAMEHTaJi3alilo, B TOH 4ac, K (YHKUil aHAJITUUHUX CHijb-
HOT BHPIi3HSIOTbCS SICKPABO BUPaKEHOIO MpParMaTHYHICTIO, TOOTO 3AiHCHEHHSM
aHaAMTUKK 3 MeTol iH(popMaLiiiHOro 3adesnedeHHsi/ CYNpPOBOMXKEHHS yIPAaB-
JIIHCBKO! HisiIbHOCTI, KOHCA/JITHHTY, €KCIepPTU3W MPOeKTiB, aiBOKalii, MPOrHo-
3yBaHHS 3a NEeBHHMH HalpsIMaMH MisJbHOCTI SIK NepPXKaBHHUX YCTAHOB, TaK i
MOJITUYHUX MapTid Ta pyxiB, 6i3Hec-cTPyKTyp Toulo. Ak 3azHauae P. Xaac,
TOJIOBHA MiCist MO3KOBHX LEHTPIB II0JIATA€ B TOMY, 1100 3alIOBHUTH PO3PHUB MiXK
cBiTOM inelt Ta ciTom mii. [18, p. 5]

Hagith Ha piBHI BiTUM3HSHOTO MPABOBOrO PErYJIOBAHHS MPOCTEXKYETHCH Te,
o 3akonu Ykpainu «[Ipo HayKoBY i HayKOBO-TexHiuHy misiibHicTb» [19], «[Ipo
ocsiTy» [20], «IIpo Buiy ocBity» [21] He oXomIOKOTH 3AiHCHEHHS aHATiTHUHOT
nismbHOCTI y moBHIA Mipi. Ha gaci po3pobka i yxBajneHHs 3akoHy, SKHH OYyB
61 IPUCBSIUEHUN caMe LbOMY HAMpsMY i3 ypaxXyBaHHSIM I1€PeIoBOT0 Mi>KHAapPO.I-
HOT'O J0CBiny.
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Opnpasy oroBoprMmo, IO BiOKpeMJIEHHSI aHAJiTHUHHX CHIJbHOT Bif KJja-
CHYHUX HAYKOBHUX | OCBITHIX yCTAaHOB He O3Hayae, L0 aHaNiTU4YHI LIEHTPU He
MOXKYThb CTBOPIOBATUCS HA 1XHil 6asi, MpoTe OifblLIICTh TAKUX YCTAHOB Y CBITi
icHytoTb He3asexkHo. OIHOIO 3 BaroMHx IepeBar B OCTAaHHbOMY BHIAIKy € Te,
10 Y TaKUH croci®é BOHM BHUXOASATb 3 BepTHKaJi MPSIMOTO YIpaBJiHHS, a 3Ha-
YUTh, IXHI iH(QOpMAaLilHi MPOAYKTH MalTb Oifblie MIAHCIB OYTH HE 3aaHTraxo-
BAHWMH, CMIJTUBUMH Y 3aCTOCYBaHHI iHHOBALiIMHUX METOAMK i B CAMMX OLiHKAX,
NPONOHYBATH a/JbTePHATUBH U MOMNepeaKaTH NPo TiNnoTeTUYHi HACAIIKHA THX 4H
{HIIMX pillleHb, SIKi MPUUMAIOTHCS YIPABJIIHLUSIMHU.

[Tpr MHOXXMHHOCTI Moze/eH MisiIbHOCTI aHAJiTHYHHUX LEHTPiB BapTO Hau-
6isbllly yBary MpUAITUTH PO3TJSLY TaK 3BAHUX «3aXiMHOI» U «a3ilCbKOl» MoJe-
qeit. LliskoM 3po3ymifo, 1110 KOXKHA 3 epKaB Ma€ CBOIO NIPABOBY PeasbHICTh, a
BiATaK i MO-CBOEMY pEryJ/il0€ 3acaau AiNbHOCTI aHAMITHYHUX CHiNbHOT. Pazom
3 TUM, MOXXHA BUAIIUTU AOMIHAHTH MiAXOMAIB i KePiBHUX MPUHLHMIIIB.

[cTopuuHO cKaasocss Tak, wo aepxaBu €pponu i [liBHiuHOl AMmepuku
(sokpema, CIHIA i Kamama) oGpanm nas cebe KJaCTepPHY MoAeab, 3a SKOI
yBeCb MAacCHB aHaJiTHKH YiTKO PO3MOMAiJEHUH 3a crelia/i3alicto, HanpUKJIa:
30BHIILIHA W BHYTPilIHA MOJITHKA, MpaBo, 6e3neka i 000poHA, eKOHOMiKa H
(hiHaHCH, eKoJoTis, MeIulMHA, ocBiTa Towo. Lle 103BOJsie He TiMbKU MOKJa-
JIaTrcs Ha AyMKY (axiBUiB HaWBUILOI KBaJidikalil y cBoiH raaysi, a i jenery-
BATHU PEryJsATOPHY AiNbHICTb NPO(IMbHUM OpraHamM, pauioHaJbHO MiAXOIUTH
0 MUTaHb JIePXKaBHOTO cpiHchyBaHHH W OTPUMAaHHS BiANOBIZHUX BHUAATKIB
Bill NiAIbHOCTI «MO3KOBMX LEHTPiB», BHODMOBYBATH KOHKprHI/II/I BinGip Ha
OTpPUMaHH$Sl cyOCHIIH Ta TPaHTIB AJsl TaKHUX YCTAHOB, HABiTh 3a/]ydaTd IX 10
6narozpiiHocTi. Tak, Hampukaan, «3akoH Mpo OJaromidHICTb», yXBaJeHUH Y
2011 p. y Benuki#t bpuranii, nepen6auvae, mo 6JaroudHHICTb MOXKe MPOSIB-
JIIETbCS He TIMbKM y MaTepiafbHil dopMmi, a BigTak cepep LiNed OisJabHOCTI
AHAMITUYHUX LEHTPIB 3-MOMiXK {HIIMX Mae OyTH IPOCBITHHLUTBO B iHTepecax
cycrminberBa. [22]

Y ToW xKe uac {HTerpaiis HayKM y Pi3HUX ranyssx, i iHTepHallioHaJi3alis,
TeHAeHLil PO3BUTKY Mi>KHAapOAHOTO MpaBa 3yMOBHUJW B OCTaHHI AecATUpiuYs
aKTHBi3allil0 3aCTOCYBaHHS KONabopaTUBHOI Moziei. 31e6i/IblI0ro BoHa NpHUAaT-
Ha IS AisJIbHOCTI TPAHCHAUIOHAJJIbHUX | MiXKIEP2KABHUX AHAJITUYHUX LEHTPIiB
U TPYHTYETBCS HA MPHUHLMINAX Y3TOMKEHOCTi iHTepeciB y4acHHKIB, CHiJIbHOCTI
Lised, TYMaHiCTUYHUX YCTAHOBKAX i MOJITHUHIN HeHUTpasbHOCTi. lmocTpauieto
Takol MOJeJli MOXKe CJYI'yBaTH MisibHiCTb KoHcopuiymy 3 BHBUeHHSI BepXo-
BEHCTBA NpaBa 3a1Jjsi BUPOOJEeHHS yHiBepcaJbHUX PeKOMEeHAAlid 3 HOro cra-
HOBJIeHHS i 3MiuHeHHs. BiH aB/sie co6010 CHiNIBHOTY MPOBIAHUX MOCJiTHUKIB 3
yCbOTO CBIiTY, (axiBLiB y Pi3HUX ra/ay3sx, BK/JAOUAIOUH NPaBo, EKOHOMIKY, MOJi-
TOJIOTi10, COLIOMOTI0, MiXKHAPOAH] BitHOCKHU, anTponoorito. [23] Mas Ykpainu
BeJIbMU aKTya/JbHUMU € BUCHOBKM KoHcopuiymy 11010 KpHUTepiiB BUMipy BepXo-
BEHCTBA paBa, MPABOBUX ILJISAXiB PO3BUTKY Oe3MeKH, IPUIUUHOI KBaJsidikalil
HisIIbHOCTI HeJepKaBHUX 030pOE€HUX CyO’€KTiB Ta iH,

3a3Buuai NpaBoBe peryJoBaHHS AiJIbHOCTI aHAMITUYHUX CIIIJIHOT, CTBOpe-
HUX 32 MPUHLUIOM KJaacTepHoi abo KosabopaTHBHOI MoJeJli, 3MiHCHIOETbCS Ha
MiACTaBi CTATyTHUX AOKYMEHTIB, SIKi y3TOJKYIOTbCS BiAMOBiTHUMH OpTraHaMH
IOCTHULLI 3 MONepeHbOI0 eKCIIePTU30I0 Ha MpeaMeT BilCyTHOCTI MPOTUPIY 3 YMH-
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HUMHM HOpPMaMH IpaBa, 3a(piKCOBAHUMH B 3aKOHAX i MPO(iIbHUX MiA3aKOHHUX
aKTaX OKpeMol [epKaBH UM B MiXKHApPOJHUX aKTax.

OxpeMoi yBaru 3ac/yroByiotb npasosi aHajiituuni uentpu (Legal Think
tanks). Ix moagifiHa mpupoaa MpOSIBISETHCS B TOMY, 110, 3 OAHOTO GOKY, BOHH
CTBOPIOIOTBECS | (PYHKLIOHYIOTb Ha MiACTaBi MEeBHUX NPAaBOBUX HOPM, BCTAHOB-
JIEHUX y Till 4M {HWIiHA nepxkasi. 3 iHIIOro 6OKY, BOHM BUCTYMNAlOTh PYIIiHHOIO
CHUJIOI0 PO3BUTKY U YAOCKOHA/JEeHHS 3aKOHOJAaBCTBA, BUPOOJIEHHS peKOMeHAaLiH
II0JI0 ONTHMi3alil pery/i0BaHHS NPU MOsBi HOBUX TeHIEHLiH, NPOrHO3yBaHHS
HaCJIiIKIB YIPaBJAiHCbKUX Mil, TPpOrpaMyBaHHS CTpaTeriu.

o » 10 Tak 3BaHOI «a3ilCbKOI MOJEJi» Pery/aroBaHHS Ais/IbHOCTI aHAJMITHY-
HUX CII/JIBHOT, TO BOHA XapaKTepPU3y€e€TbCS CBOEID eTHOHALOHAJIBHOK Cllelni-
koto. Hanpuknan, B Kutai aHaniTHuHi iHCTUTYLIT HAaNpsMY MiANOPSAKOBYIOThCS
NapTiiHUM OpraHaM i NMpauolTb CYTO B MeXKaX THX 3aBAaHb, sIKi C(OPMYJbO-
BaHi UMMH OopraHaMu. TUM He MeHIl, a6COJIIOTHO YiTKO (DOPMYJIIOI0ThCS MOCTaB-
JieHi nepen ananitukamu 1iii. Tak, Tonosa KHP Cunb [[3unbnuH, BUCTyNa0YH
Ha nseHapHomy 3aciganHi LIK KIIK, 3asnauuB, mio mopepHisauis «cuctemu
J1epKaBHOTO YIMpPaBJ/iHHS i yNpaB/JiHCBKUX MOXKJIHMBOCTEH 3BOAMUTHCS 10 TOTrO,
1106, afanTylo4yuch A0 CY4aCHUX 3MiH, He TiNbKH pedopMyBaTH Ti iHCTUTYTH
i MexaHi3MH, 3aKOHHU Ta i{HII HOPMATHUBHO-NIPABOBi aKTH, SIKi He BiAIOBINAIOTH
BHMOraM PO3BUTKY MPAKTHKH, a 1 HEOAMIHHO 3aMpoBa[KyBaTH HOBi {HCTUTYTH
i MexaHi3MH, HOBi 3aKOHU | HOPMATHBHO-TIPABOBI aKTH, POOJAUN yCi IHCTUTYTH
OiJibIll HAYKOBUMM W JLOCKOHAJMMH, MePeBOASUYM YIPABAIHHS NapTiHHUMH, Aep-
YKaBHUMHU U CYCHiJIbBHAMH ClpaBaMy B PYCJIO iHCTUTYLiOHAJi3alil, perJaMeHTa-
uii i mpouecyadisauii» [24, cc. 129-130]

[Ile omHUM XapaKTepHHM MPUKAAAOM a3iUCbKOl MOJeJsi peryJ/ioBaHHS aHa-
JITUUHOI Mis/IbHOCTI MOXKe CJYTyBaTH (DYHKUIOHYBaHHS BiAMOBITHUX CJyXKO
y cknani ue6onis (dinancoso-nmpomucaosux rpyn) y Ilisnenniéi Kopei. [25]
Y nawiil xpaini no6pe Bimoma mpoaykuis xkommnanin Samsung, LG, Hyunday
Ta JNesdKUX {HIIMX, Ki Mo CcyTi sIBJAAIOThH coO0I0 CciMelHi Kopropalil, B IKHX
BJIala TlepelaeThCsl Y crnaaiuHy. Hebosi xapakTepU3ylThCsl CBOEI LIMPOKOIO
npodifbHICTIO Ta {HHOBALIMHO OPI€HTOBAHMM MiAXONOM A0 €KOHOMiKH. Tox
OKPiM BHIYCKY ¥ MOCTiHHOTO OHOBJIEHHSI MOJEJbHOTO PsILy MOOYTOBOI TeXHiKH,
eJIEKTPOHIKH, BOHU BKJIIOUAIOTh B cebe BUPOOHUKIB TEKCTUIMIO, OYIiBeJbHI KOM-
naxii, cynHoOyayBaHHS, OpraHi3auio MapkiB BiANOUYWHKY, CTPaxXyBaHHS TOLLO.
CyTTeBUH NPOPUB LMX KOMMAHIH Ha CBITOBOMY PHHKY, KOHKYPEHTOCIIPOMOXK-
HiCTb BUPOOJEHUX HUMH TOBApiB CTaMM MOXKJIWBUMH B TOMY YHCJi 3aBASKH
eekTUBHIN Gi3Hec-aHaiTHLi. LlinKOM 3p03yMiso, 110 AiANBHICTD TAKUX CIYKO
Pery/oeThCsd BHYTPILIHBO KOPNOPAaTHBHHMH HOPMAaTHUBHUMM aKTaMH, SKi 0XO-
MJII0I0Th IIUPOKUH iala30H aclekKTiB: Bif MiATOTOBKH ¥ yMOB Bigbopy mepco-
HaJly aHaJiTUKIB, peXXHUMY IXHbOI AislIbHOCTI 10 OUIHKH e(eKTUBHOCTI H omiaTu
npaui. [0/0BHOI0 pYIIIHHOIO CHJ/IOI BUCTYNAE MPHUHLMUI 3MarajbHOCTi U KOp-
CTKOI KOHKYPeHLil, 1110 PO3TIOBCIOPKYETbCS He TiJIbKH Ha OKPEMUX TMPAaLiBHUKIB,
a U 3 OTJIsAy Ha aHaJiTUYHY PO3BIAKY SK €JeMEeHTY MPOMHCJIOBOTO LIMiOHAXKY,
NOCTifiHe NPOTHUCTOSIHHSA 3 aMePUKAaHCBbKUMH, SITOHCbKUMHU (hipMaMM TOLIO.

He 3Baxkatoun Ha BesbMU creludiyHi pucH asilcbKol Monesi MpaBOBOTO
peryJIoBaHHS Ai/IbHOCTI aHAMITHYHUX CIIJIBHOT, A5 Y KPaiHU SK IepKaBH, 110
HalisleHa Ha CTPiMKe 3POCTaHHSI CBOEI BAaTOMOCTI Y CBiTi, Il MOCBi € He MeHII
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LWiHHKUM, HiXK AOCBiA 3axigHux KpaiH. Hacammnepen, mono maHo6/JMBOrO CTas-
JIEHHS 10 aHaJiTHYHO!I eJiTH; BpaXyBaHHS BaroMocCTi iHTeJeKTyaJbHUX pecyp-
CiB Il MepKaBH i CYCHiJIbCTBA; PO3YMiHHS poJii BUPOOJEHUX aHAJTITHUHUMHU
LeHTpaMM iH(OopMaLilHUX MPOAYKTIB y (DOPMYBaHHI HaliOHAJbHUX CTpaTeri;
BMiHHS Jiep2KaBHUX CJYyKOOBLIB KBaJi(piKOBaHO iMIJIAaHTYyBaTH pe3yJbTaTH aHa-
JITHKU B TMPaKTUKY YIPaBJiHCbKOI AiSJIbHOCTI; MiATOTOBKH i CTHUMYJIOBAHHS
KaJpiB aHAJNITHUHUX CJIYy2KO; CroCOOiB PeKPYyTHHIY IIPOBIIHMX aHA/IITHKIB Ha
JepKaBHY CayxKOy.

BucHoBku. CTpiMKi 3MiHHM CydacHOro CBiTy BedyThb IO TOro, IO CYTT€-
Bi IepeBaru OTPUMYIOTb Ti AepKaBH, sKi CIPOMOXKHI aleKBATHO OLIHIOBATH
Ta e(PeKTUBHO BMKOPUCTOBYBATH HAsIBHI B HUX pecypcH, BUPOOJISATH BJIACHUH
iHhopMallitHUH TIPOAYKT, MPOTHO3YBATH PO3CTAHOBKY CHJI Ha MiXKHApPOIHOMY
npocTopi. ¥Yce 1e HeMOXKJIUBO 6e3 onepTs HA AisJIbHICTh aHANITHYHUX CIiJNBHOT,
SIKi, CBOE€I0 4eproio, noTpedyOThb NMPABOBOTO PEryJ/IOBAHHS TaKOl MisiJIbHOCTI.
B pesysbrati npoBeneHOro NOCJiIKeHHS] 0YJ0 BCTAaHOBJIEHO, 110, BUXOASUHU 3
aHaJi3y MiXKHapOAHOTO AOCBiAy, A YKpaiHW HaWOiabll MPUAHSTHOI € KJac-
TepHa MOJeJb, XapakTepHa [/1s KpalH 3axody. THM He MeHI, Lie He O3Hauae,
110 CJIii 0OMeXyBaTUCS JIUILE TAaKOK MOJEJJ0, ajiKe PO3MAiTTs MiAXOIiB Mae
YMMaJI0 MOTeHLiH A1 CYTTEBOTO MPOPUBY HALIO! JepPKaBH y AOCJiIKYBAHOMY
HalpsMi.
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AHoTanis

Mandsrox O. A. MixHapoxHU# TOCBiJ MPaBOBOrO Pery;IOBaHHS AislIbHOCTI aHAXITHY-
HUX cniabHOT. — CrarTe.

CratrTst MICTUTb y3arajpHeHHS BayK/JIMBOTO 1JIs1 YKPaiHM NOCBiLy IMepefoOBHX AepKaB CBITY
y 3a3HaueHoMy Hampsimi. OxapakTepr3oBaHa CYTHICTb IOPUAMYHOI KOMNApaTHUBICTHKU B cdepi
iH(bopMaLiiHUX BiIHOCHH B acNeKTi PaBOBOTrO PEeryJIIOBaHHS AiIBHOCTI aHAMITUYHUX CHIJIBHOT.
JletanizoBaHo po3rassHyTO 3axinHy (knacTepHy H KonaGopaTHBHY) # asificbky Momesi. BusHa-
YeHO MPUUHATHI A1 YMOB YKpaiHM NiAXOAM i NPUHLMIM. ¥Y3arajbHeHHS NOCBilly aHa/iTUYHHX
LEeHTPiB, IX TUMOJOT{3alis B 3aXiAHUX KpalHaX MaloTb OaraTopiyHy TPanuLio. YKpalHa MOpiBHSHO
HeJaBHO NMpUeHAIACs 10 TUX KpaiH, B SKMX aKTHBHO BUKOPHCTOBYIOTbCS PE3yJbTaTH AislIBHOCTI
aHAJITHKIB. ¥ 3B'S3Ky 3 MM 3POCTa€ POJb BHBUEHHS MiIXKHApOAHOTO IOCBiIy Ta HOro BIpPOBa-
JDKEHHS Y BCiX cepax ynpas/iHCBKOI HisIbHOCTI. ABTOp CTATTi CJify€e TpajULisiM NPABOBHUX M0-
PIBHAJIBHUX JOCJIPKeHb Ta BU3HA4Ya€ Ti acleKTH, sIKi MaloTb Mi>KHAapOILHUH XapakTep. Buxonsun
3 iCTOPUYHMX JaHMX, BiH BBaxae, 110 B 3aXiIHUX KpaiHaX HaHUOi/Jbll MOLIMPEHOI0 € KJacTepHa
MOJIeJIb PEryJIIOBaHHS AiIBHOCTI aHaMiTMYHUX LeHTpiB. Taka Mozmesb mependadyae BpaxyBaHHS
crienjasisauil aHasniTHKKH B pisHUX oOsacTsix. BoaHowac iHTerpauis pisHMX HayK, HeOOXiHICTb
BHUPIllleHHS I7100a/bHUX Npo6JaeM MPU3BOAUTb A0 BUHHKHEHHS TPaHCHALiOHANbHUX Ta MiXzaep-
’KaBHUX aHAJiTHUHHUX CHiMbHOT. Ha6i/mbll MPUAHATHOIO AJIs1 HUX € MOJe/Ib CIibHO! POGOTH, sIKa
6a3yeTbCsl Ha MPUHLMMIAX MiXKHAPOAHOTO MpaBa, TyMaHi3My Ta MOJITUYHOrO HeHTpasitery. Asi-
aTcbKa MOJieJsIb, IKa TaK0XK Mpe/CTaB/eHa B CTaTTi, XapaKTepPH3yeThCsl CYyBOPOIO CIPSIMOBAHICTIO,
MOCTAHOBKOIO KOHKPETHHX IiJlell Ta aKTUBHUM BUKOPHUCTAHHSAM YCiX {HTe/JeKTyaJbHHUX pPecypciB.
ABTop craTTi BU3HAUae Ti MPUHLHKIHK Ta MiAXOAM KOXKHOI MojeJi, siKi J0OMOMOXYTh YKpaiHi pea-
JIi3yBaTH CBOI cTpaTerii Ha MiKHapPOIHIN apeHi.

Karuosi crosa: wopuandHa KOMIapaTUBICTUKA, TOPiBHAIbHO-TIPABOBE AOCJiIKEHHS, MiXKHa-
POIHHUHY JIOCBiM, eTany y3arajbHeHHS Mi>KHAapPOIHOTO JOCBiNy, NPaBOBE PEryJ/I0BaHHS, Nis/bHICTH
aHaJIiTHUHKX CIIIBHOT, aHA/IiTHYHI UeHTPH, (abpHUKH AYMOK, MO3KOBHH LEHTP, MOJeJb 1PaBOBO-
ro peryJ/oBaHHS, iCTOpis aHaAJiTUKH.
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Summary

Mandziuk O. A. International experience of legal regulation of the activities of
analytical communities. — Article.

The article contains a variety of uses for Ukraine that view the national world at the
indicated pressure. It is characterized by a substantial law firm related to information relations
in the legal regulation of analytical communities. Western (cluster and collaborative) and
Asian models are considered in detail. Determined the acceptance for Ukraine of contracts
and principles. The generalization of the experience of analytical centers, their typologization
in Western countries have many years of tradition. Ukraine relatively recently joined those
countries in which the results of analysts' activity are actively used. In this regard, the role
of studying international experience and its implementation in all areas of managerial activity
is growing. The author of the article follows the traditions of legal comparative studies and
identifies those aspects that are international in nature. Based on historical data, he believes
that in Western countries the most common is the cluster model for regulating the activities
of analytical centers. Such a model involves taking into account the specialization of analytics
in various areas. At the same time, the integration of various sciences, the need to solve
global problems leads to the emergence of transnational and interstate analytical communities.
The most acceptable for them is the collaborative model, which is based on the principles of
international law, humanism and political neutrality. The Asian model, which is also presented
in the article, is characterized by strict directivity, setting specific goals, and the active use of
all intellectual resources. The author of the article identifies those principles and approaches of
each model that will help Ukraine implement its strategies in the international arena.

Key words: legal comparative studies, comparative legal research, international experience,
stages of generalizing international experience, legal regulation, the activities of analytical
communities, analytical centers, thought factories, think tank, legal regulation model, history
of analytics.
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A. I'. Pasarok

II[OJI0O MUTAHHY O3HAK TA KJIACU®IKAIIIT
OPTAHIB JIEP?KABHOI BJIAIH

ITocranoBka mpoOaemu. Ha choroguiliHid yac y BiTUM3HSIHIA OpUAUU-
Hill JiTepaTypi HeMae €IMHOro MiAXOLYy A0 BU3HAUEHHS O3HAK Ta KiacHpikawil
OpraHy Jep:KaBHO!I Blaiu. ¥ 3B’SI3KYy 3 LUM iCHye TeOpeTHYHa Ta MpaKTHYHa
HeoOXifHICTb BU3HAUUTH OCHOBHI O3HAKH, fKi XapaKTepHU3yITb OpPTraHU Jep-
JKaBHOI BJIQJH, 110 NO3BOJSIOTh BiIMEXYBaTH X Bill iHIIMX CyO €KTiB, Y TOMY
4MCa, Jep:KaBHUX MiANPUEMCTB, YCTAHOB Ta OpraHisalil, a Takox yepes 3’sicy-
BaHHSI OCHOBHHMX KPHUTePiiB KJacuikalil opraHiB mep:KaBHOI BJAAU BUSICHU-
TH IXHIO clelr(iKy Ta iaJeKTHIHHWH 3B'sI30K €IHOCTI i pisHOMaHITTS mig uac
3[iMICHEHHS] HUMH JIep’KaBHOI BJIaAHW B CUCTEMi Jep:KaBHOTO MeXaHi3My.

[onoBHOIO MeToOIO 1i€l cTaTTi cripoOyBaTH PO3KPUTHU OCHOBHI O3HAKH, SIKi
XapaKTepU3yloTh OpPraHu JepKaBHOI BJIaAM Ta 3’sCyBaTH OCHOBHI KpHUTepilB 1X
KJacuikaui.

Buknaa oCHOBHOro mMartepiady.

Opranu JepKaBHOI BIaAM MaloTb MeBHI BaacTHUBi IM 03HakH. OpraHu 3ako-
HOJaBYO1, BAKOHABYO! i Cy/0BO1 BJaau BU3HaueHi HopMaMmu KoHcetutyuil ¥Ykpa-
1HY, 3aKOHIB Ta {HIIMX HOPMATHBHUX aKTiB, TOMi SIK MPaBOBUH CTATyC OpraHiB
Jep2KaBHO! BJaJy, 10 He HajexaTb A0 3a3HAYeHUX rajsy3ed BJAaNH, He 3aBXKAU
YiTKO BperyJibOBaHUH 3aKOHOJAABCTBOM [1, c.22].

dx 3ayBaxye I. MaHbKOBCbKMH, OpraHy Jep:KaBHO! BJagd BJACTUBI BCi
03HaKM opramy aepxasu [2, c. 6-8].

Opran nepxaBH, ik cTBeplkye P. ['aBpusoB xapakTepusyeTbCsl TaKUMU
KJIOYOBUMH O3HAaKaMH, $IK OpraHizalidiHa CaMOCTiHHICTb, BiIOKpPEMJIEHICTb,
ny6J1iynHa npaBocy6'exTHicTb [3, ¢.67].

B. PomaHoBa posrssiiae opraH jAep:KaBHOI BJaau $IK 0COOJMBe JeprKaB-
HO-IIpaBOBe §IBUILE XapaKTePHU3YEThCsl HASIBHICTIO HU3KU ClleLM(iUYHUX O3HaK.

[Tepwmowo Takow 03HAKOK Ha AYMKY BUEHOTO € Te, 10 OPraHU JAep:KaBHOI
BJIaIM CTBOPIOIOTHCS | AilOThb TiJbKM Ha npaBoBid ocHoBi. [lopsinok 1X oprai-
3auil i PyHKUiOHyBaHHSI BHU3HayaeTbcsl KOHCTUTYLiEIO, 3aKOHAMH Ta [HIIUMHU
HOPMaTHMBHO-NIPaBOBUMH akTamu. OpraHu nepxasu, 10 (HopMylOTbCs i AiIOTb
JIOBIJIbHO, MalOTb HEKOHCTUTYLIHHUN XapakTep, a OTKe, IX iICHYBaHHSI He3aKOH-
Ho [4, ¢.97].

[Tpu upomy sik cayurno minkpecsioe O. Tananaes, «XoaeH nepKaBHUH OpraH
He MOXe MaTH Npas, sKi pa3oM 3 THM He Oysau O mpaBaMH caMol JIeprKaBH.

© Pasmok A. T, 2019
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3 iHmoro 60Ky, AepxKaBa MOKe iCHYBAaTH i AisITM TiNbKK 4yepe3 CBOI OPraHU»
[5, c.16].

Hpyroto 03HaKow OpraHy aep:kaBHOI Bjaaau Ha mnorjsa B. PomanoBoi € Te,
10 AeprKaBa HafiJisie KOXKeH CBill opraH creuianbHol KomneTeHuii. KomnereH-
Lis 03Hayae, 110 OpraH Mae BCTAHOBJEHHMH B 3aKOHHOMY MOPSIAKY MPaBOMOY-
HOCTI 1110/10 3[AiCHEHHS NePKaBHO-BJAATHUX (PYHKUIHN B MEBHiNA cdepi nepKaBHOL
HisIbHOCTI. | TpeThoo TaKO 03HAKOI0 OpPraHy Aep:KaBHOI BJAAM 32 CJIOBAMHU
aBTopa € Te, L0 OPTraH JepKaBU HaJiJleHUH NPaBOM BHAAHHS IOPUAMYHUX AKTiB
MpaBO3acTOCYBaHHS, 110 MICTATh 06OB'SI3KOBi 3araJjibHi Ta iHIWBiMyasbHi Tpa-
BOBI IIPUIIHUCH.

[Ipu uboMy cepen iHIIMX O3HAK OpraHiB AepkaBHOi Bjaan B. PomanoBa
BBakae, 10 MOXKHA HAa3BaTH HasiBHICTb MyO6JiUHOBJIACHUX MOBHOBAXKeHb; iCHY-
BAHHS BJIACHOI OpraHi3alilHOl CTPYKTYpPH; MAaHHOBY BiIOKpeMJIEHICTb; (piHaHCY-
BaHHS JiJIbHOCTI 32 PaXyHOK KOIUTIB JepaBHOI ckapOHuLi [4, ¢.97 |

B cBoio uepry M. barnail Takox BUAiJIS€ TPU 03HAKU SKi HA HOT0 AYMKY
NpUTaMaHHi OpraHy Aep2KaBHOI BJAIH:

1) KoxKeH opraH JIepKaBHOI BJIaIH CTBOPIOETHLCS BIANOBIAHO 10 BCTaHOBJIE-
HOTO KOHCTHUTYLi€l0, 3aKOHAMH YM {HIIMMH TPAaBOBUMH aKTaM{ MOPSAKOM, 1LI0
BUKJII0YAE MOXKJIUBICTb HOBIJIbHOTO HarpOMaj»KeHHSI OpraHiB Jep>KaBHOI BJAIH;

2) opraH JepKaBHOI BJaAM HaliJeHWH BJAIHUMH MOBHOBaXKEHHSIMH, TOOTO
Horo pilleHHs HOCSTh OOOB'I3KOBHHU [Jis1 BCiX XapakTep i TPHU HeoOXimHOCTI
MiAKPIMJIIOITLCA TPUMYCOBOIO CHJIOI0 JIePKaBH;

3) HisNBHICTH OpPraHiB Aep:KaBHOI BAaAH 3[iHCHIOETbCS B (hopMax i mMeTona-
MH, BCTaHOBJIEHHMH NPAaBOBUMHU akTamu [6, ¢.333].

Cepen BHC/IOBJIEHOI Y HAYKOBIH IOPUAWYHIN JiTepaTypi TOUOK 30Py 3 LBOTO
MUTAHHS 3aCJAYTOBYyE Ha yBary Takoxk nymka E. Mepkynosa. Tak, 3 mo3umin
JOCJIiIHUKA, «HAaHUBaXK/IMUBILIMMH XapaKTePUCTHUKAMHU OpTaHy Nep:KaBHOI BJaAX
CJIiI BU3HATH Te, 1110 BiH € BiTHOCHO BiIOKpPeMJIEHHUM | CAMOCTIMHHUM eJleMEHTOM
JlepKaBHOTO anapary, yCTaHOBa SIKOTO IMOB'si3aHe 3 0e3rnocepefHbOI0 OpraHisa-
LiHHO-IOPUANYHOI TpaHCPOopMaLi€lo i MPAKTUYHOIO peaJslizalielo neBHOI PYHKIT
nepxaBHOi Baamu (3miHCHEHHSM BM3HAYeHOTo OOCATY BJANHHUX MOBHOBAXKEHb
npu peasisauil skoi-ue6yab GyHkiii) » [7, ¢.9]. Hatomicts A. HeTpOB BBaXKae,
10 CHCTeMa OpraHiB - 1e «pOopMyBaHHS, OpraHisalis Ta AisIbHICTD (BKJuoqa}o-
uM B3a€MOJI0) opranis nepixkasHoi Braau»> [8, ¢.134]. Ha nymky B. Euiceesa,
MiJl CHCTEMOIO OpraHis JiepKaBHO! Bnaau B PocilichbKilt CDeﬂepaun CJIiL pO3YMiTH
«TIO€IHAHHS TPbOX TIIOK BJAIH, CTPYKTYPHO i opraisauiiino posminenux (rmo
BUKOHYBaHUX (DYHKI{H | 3aiMaHUM PIBHSIMH), PA30M 3 TUM T0B'I3aHUX {HTErpy-
IOUMM {HCTUTYTOM TJIaBU JIepKaBH, MPAaBOBUMU HOPMAMHM i peani3yioTh QyHKIIT
nepxasu » [9, c.14].

Ak caywHo 3ayBaxye B. Bacunenko, y cdepi MixkHapoZHHX BiIHOCHH Ail
OpraHiB Jep:KaBH IOPHAMIHO posuinowac;I K 1i1 camol nepxaBu. YUepes nii
OpraHiB Jep>KaBH MPOSB/ISETECS HOTO CyBepeHHA BOJISL, BUPA3HUKOM SIKOI €
KOXKeH opraH i ix CYKYIHICTb. Bes cucremu oprauis nepsasa He samoria 6 pea-
JIi3yBaTH CyBepeHiTeT, SIKMH B CBOIO 4epry oOyMOBJIOE €IHICTb L€l CHCTEMH,
siKa yocoOsoBasia i npejacrasJsie aepxasy [10, c. 98].

[Toromxyemoch 3 B. KpaBueHko, 1110 BU3HAYa/JbHOIO 03HAKOIO OpTaHy aep-
’KaBHOI BJIaAM € HAsIBHICTb y HbOTO [eprKaBHO-BJIaJHUX MOBHOBaXKeHb, L0
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BiIOKPEMJIIOE HOro Bif iHIIMX [OePkKAaBHUX YCTAHOB, Ki TAKOXK YTBOPIOIOTb-
Cs epxKaBolo N5 3AIMCHEHHS 3aBAaHb i (QYHKLUIH AepKaBH, aje Ha BiAMiHY
BiZl OpraHiB [ep:KaBHO! BJald He HaliNSI0TbCS BJAaJHUMH [TOBHOBAXKEHHSMH,
HaTpPUKJIAJ, 1epkKaBHi 3aknanu ocsitu [11, ¢.157].

JI. HanuBaiiko Bin3Hauae, 110 HasBHICTb AepKaBHO-BJAAJHUX NOBHOBa)KeHb
€ Halbi/bll BaXK/JIMBOI 03HAKOIO ZIep2KaBHOTO OpraHy. Lls o3Haka npYTaMaHHa
JIMLIe OpraHaM JepKaBH Ta J03BOJISIE€ BiIOKPEMJIIOBATH 1X, 3 OMHOr0 OOKY, Bif
[HIIMX NepKaBHUX OpraHisauid, sKi € eJleMeHTaMM MeXaHi3My Jep:KaBH, Ta Bil
HeJlepKaBHUX OpraHisauiil — 3 inmoro [12, c. 482].

Posrnsimatount  BiIMiHHICTB HepKaBHHUX OpraHiB Big i{HIWHMX cy06 eKTiB,
H. Huxnuk 3a3Havae, 110 AeprKaBHi OpraHu y CBOIM CYKYIIHOCTi yTBOPIOIOTb
Jep:KaBHUU amnapar, SIKMH € CKJ/alOBOK YaCTUHOI MEXaHi3My [epxKaBH, M0
SIKOTO TaKOXK BXOASATb AeP2KaBHi YCTAHOBH, AepxKaBHi OpraHisauil Ta JepkKaBHi
ninnpuemctBa. OcTtaHHi, Ha BiIMiHYy Big Jep»KaBHOTO OpraHy He MaiTb Jep-
JKaBHO-BJIaJHUX [TOBHOBAXKeHb; He BUCTYINAIOTh Bil iMeHi Iep:KaBH; BUCTYNAOTh
YaCTHHOIO MEXaHi3My, a He amapary [Aep»KaBH; MaloTb MeBHi paBa i 060B’A3KH
L1010 CTBOPEHHSI MaTepialbHUX | IyXOBHUX OJiar, a He KOMIIeTEeHL0 1010 pea-
Jisauii Qpynkuiin gepxasu [13, ¢.28].

B. XponaHiok opraHu [ep:kKaBH Knacng?ixye «II0 TIOPSIAKY IX CTBOPEHHS i
XapaKTepoM BUKOHYBaHMX HUMH 3aBaHb» |14, c¢.139].

M. bBarnaii BUOKpeMJIIOE TPU I'PYIH JepPKaBHUX OPTaHiB: OPraHu JeprKaBHOI
BJIAIM, epXKaBHi OpraHu Ta OpPraHd AEepXKAaBHOI BJAAM 3i CHeljaJibHUM CTaTy-
coM. Ha nymKy BueHOro, «opraHu AepxKaBHO! BJaAu CKJIaJaloThCsl 3 BUOOPHHUX
JeNnyTaTiB Yd MPU3HAUYYBAHUX [epPKABHUX CJYKOOBLiB, HaliJeHUX IeBHUMHU
BJIaJHUMH MOBHOBa)KeHHSIMH. AJie opraH BJafiud Moxe OYTH i B 0cobi onHiel
monuHu. Takumu € Ha nymky BueHoro [lpesupent, ['eHepasbHUE TPOKYpOp,
YnoBHOBaXKeHHH 3 NpaB JOAUHU. [Ipy LbOMY aBTOp aKLeEHTYe€, 110 Li 0CafoBi
0CO0H JIiIOTh B CHJIy KOHCTUTYILIH ab0 3aKOHIB i HECYThb BiANMOBiTAIbHICTE Tijb-
KH Tlepell THMH, XTO iX o6paB a6o mpusHauus » [6, c. 332].

Yy 3B’913Ky 3 unM M. barna# knacugikye uepmaBHi OpraHH: «3a piBHEM CBOE€l
HSLTBHOCTI», <110 MOPSAKY (POPMYBAHHS», <110 iepapxit MiANOPSAKYBAHHS», <10
riJKax BJaiu», «II0 YHiBEpPCaJbHOCTi CBOE! KOMIETEeHL|i», «3a CIOCO00M MpH-
AHATTS pimeHHs» [15, ¢.380-384].

Buninumo ocHoBHI KpuTepil knacugikawil opraHis AepxKasH, 10 BUKOPHCTO-
BYIOTbCS y CBiTOBiN mpakrtuui. [To-mepiie, opranu nepxaBu KaacUPiKyrOTbCs MO
TepUTOPIi, HA AKY TOILIMPIOIOTHCS MOBHOBAXKeHHSI ab0 TepUTOpiaSbHUU Macl-
Tab xomnereHuil. JlepKaBK 3 yHITAPHUM YCTPOEM 3 TOYKHM 30Dpy OpraHisauil
nyOJ/iuHOI BJIAAK, MOXKHA PO3IINHUTH HA: LEHTPai30BaHi, BiTHOCHO JeLeHTpaJi-
30BaHi i meunenTpanizosaHi [16, c.663].

Tak, Ha nepexkoHanHss B. IlepeBasioBa 3a 0COOJMBOCTSIMH AiSIABHOCTI Ta
MOPSAKY TPUUHATTS pillleHb OPTaHM NepPKaBW MOMAIIAIOTHCS Ha KOoJeTiafdbHi i
onHooci6H] [17, ¢.84].

A. MasibKo CTBepIXKye, 110 BiAMOBIIHO 10 MOPSIAKY 3MiHCHEHHS KOMIETEH-
Uil opraHu mepxaBu KaacH(iKylOTbCS Ha KOJeriaibHi i eamHOHayasbHi [18,
¢.66]. Haromicts B. IlepeBa/ioB KOHKpeTH3ye MiACTAaBH PO3MOMINY AePKABHHUX
OpraHiB Ha KOJeTia/bHi i €IMHOHAYAJbHI | BUCJIOBJIIOE TBEPIXKEHHS, IO CaMe
BUXOISIYM 3 CrocoOy NPUUHSTTS pillleHb JepKaBHi OpraHu MOAIISIOTbCS Ha
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KoJieriaJibHi | € IMHOHaYa/bHI. Y KoJerianbHux opranax (mpencTaBHULbKI opra-
HH) pillleHHs TTPUAMAIOTHCS 32 TIOTOIXKEHHSAM i TOJNOCYBAHHAM, B € IMHOHAYA/Ib-
HHX opraHax (MpesuaeHT, BUKOHABUI, JedKi CYA0Bi OpraHu) pilleHHs MPUHAMAE
0IHOOCIOHO ofHa mocanoBy ocoby [17, ¢.84].

Tak, Ha nymxy A. Manbko 3a (opmoro peasisauil AepKaBHOI MHisIAbHOCTI
OpraHu JepKaBu KJACU(PIKYIOTbCS Ha MPeACTaBHULBKI, BAKOHABUO-PO3MOPS U,
CyJIOBi, NPOKYPOPCBbKi Ta [HIII KOHTPOJbHO-HAIJSAOBI OPraHy; ... 3 NPaBOBUX
(hopM AiSIIBHOCTI - Ha IPaBOTBOPYi, TPABO3ACTOCOBHI Ta MPaBOOXOPOHHI. Takum
YMHOM, iCHYIOTb pi3Hi migcTaBu Kaacudikauil gep»kaBHux oprauis [18, ¢.66].

3 cBoro 60oky O. UenyHoB Buaiisie BiciM OCHOBHHX KpuTepil Kimacuikarii
OpraHiB IepKaBH, 1110 BAKOPUCTOBYIOTbCS y CBiTOBiM npakTuui. o nepiuoi rpy-
MU BiIHOCATBHCS OPTaHU Hep:KaBH, 110 KJAACU(DIKYIOTbCA MO TEPUTOPil, HA AKY
MOLIMPIOIOTHCS TOBHOBAXKeHHS ab0 TepUTopianbHUK MaciuTad KomnereHuil. Jlo
pyTol IPYNH BIXHOCATBCS OpraHHu nepx&aBHoT BJIAJIM, 110 KJAACU(IKYyIOTbCS B
3a/IeKHOCTI Bifl CMBHIANOPSANKOBAHOCT] OPraHiB Mix co0oto. Cepea HHX PO3pi3-
HAIOTh BUI i HMKYecTosul. OcobaMBO 1€ CTOCYETbCS OpPraHiB BUKOHABYO! i
Cyn0BOI Bjafy. BoHM MOXYTh MaTH pi3HY MiANOPsAKOBaHICTb [lo TpeTbol rpynu
O. YenyHOoB BiIHOCHUTb JAep:KaBHi OpraHu, IO KJAaCH(DIKYyIOTbCS LIOAO MOPSiA-
Ky yTBODEHHsSI OpraHiB Ha Ti siki yTBopeHi (BHILMM OpPraHOM B pamMKax HOTO
KOMIeTeHLi) i Ti ki o6upaioTbes (a60 HaceseHHSIM, ab0 NPeNCTABHULLKUM
opranoM). Jlo 4eTBepTol TPYNH 3a TBePI’KEHHAM aBTOPA BilHOCATLCSA Ti, IO
KJIaCU(iKYyIOTbCS 32 XapaKTepoM i 3MiCTOM KOMIIeTeHLl, gKa BeJe A0 MOAiIy Ha
OpraHW 3arajibHoi, raJay3eBoi Ta Mixkraaysesoi ((hyHKLiOHAIbHOI) KOMIeTeHLIl.
[IpunHanexxHicTb 10 M'ATOI 3ajeXKaTh Bifl MOPSAKY BUPIillleHHS MUTaHb KOMIIe-
TeHL|l, fIKa € MiICTaBOIO AJIs BUAIJIEHHSI OpPTaHiB, fKi MOXKHA Kaacu(ikyBaTH Ha
OpraHu KoJerianbHOro Ta ogHoocioHoro ympasaiHHs. IllocTa rpyna BUXOIUTb
3 (DYHKLIOHAJIBHOTO TpU3HaYeHHs (XapakTepy BHKOHYBAaHHMX 3aBlaHb) OpraHu
NepIKaBU MOXKYTh OYTH MOJiNeH] Ha 3aKoHOAaBYi (MapjaMeHT), BUKOHABYO-PO3-
nopsandi (ypsn, minicTepctsa), cymosi (cyau) i KonTpoabHi (mpokypatypa, iTa.)
xoua mnoaibHa Kaacudikalis K 3ayBaKye BUeHHUH, TPOBOAUTHCS, BUXOASIUU He
CTIIBKU 3 (DYHKLIOHAJbHOTO NPHU3HAUYEHHS OpPraHiB JepKaBW, a 3 NPHHLHUIY
noainy Baanu. Jlo cboMol rpynu HajexaTb OPraHy Aep:KaBU §Ki MOXKHa KJacH-
(hikyBaTH 3a TepMiHaMU MOBHOBaXKeHb, TOOTO Ha MOCTiHHI, SKi CTBOPIOIOTHCS
6e3 oOMerKeHHsI TepMiHy Ail Ta THMUYACOBI, Ki CTBOPIOIOTbCS HA IEBHUU TE€PMiH,
1le T0B'SA3aHO 3 BUPILLIEHHSIM Hara/JbHHUX 3aBlaHb, BUKJIMKAHUX EBHUMU THMUa-
CoBMMH oOcTaBuHaMK (HampHK/aan, y 3B'3Ky 3 BBEeJEHHSIM HaA3BHYAHHOTO UM
BOEHHOTO cTaHy). [ 10 BOCbMOI, 3a [pKepesioM (iHaHCYBaHHS iHOA PO3PI3HSIOTH
OIOJUKETHI OpraHy i Ti sIKi eKOHOMIYHO caMOCTikHi (3a paxyHOK BiapaxyBaHb Bil
KepOBaHUX 00'€KTIB), MPH LbOMY Ha MePEKOHAHHS aBTOPa, OPraHH AepPIKaBHOIO
ynpasinas (B LIKPOKOMY CEHCi), siKi MOB'sI3aHi 3 BJI1aJ010, MOBUHHI OYTH TilbKK
OI0[2KeTHUMH, Xo4a | 30epiraTu NeBHy CTHMYJIOIOUY 3a/1eXKHiCTb, 00YMOBJIEHY
saKicTio ynpasainus [19, ¢.152-154].

Jocaimkyoun o3Haky Kaacudikauil oprasiB aepxxasHoi Bi1agu M. TateHos
TaKOXX 3BepTae yBary Ha Te, L0 y JepxKaBax-(pemepalisix OpraHd IepxKaBH
ka1acuikyoThess Ha (emepanbHi (LeHTpanbHi), opranu cy6'ekris Pemepauii,
a TaKOXX OPraHM MICLeBOro CaMoBpsIAyBaHHS. PasoM 3 TUM aBTOp BKasye Ha
Te, 110 € U iHWi miacTaBy Kaacudikauii nepkaBHux opraHiB. Tak, 3a crmocobom
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YTBOPEHHS JeprKaBHi OpraHu JiNsATbCS HA NepBUHHI i noxingHi. [lepBuHHi opra-
HU [epxKaBU He (POPMYIOTbCS [HIIMMM AepKaBHUMHM OpraHaMH i OTPUMYIOTb
BJaqy a0 B MOPSAKY CMAaAKyBaHHS 3a CIIaAKOBOI MOHapXil, abo mpu pecmyobdili
YTBOPIOIOTHCS LIJISIXOM BCEHAPOIHUX BHOOPIB (MpencTaBHULbKI OpraHu, pesu-
JeHT B Ginbiuocti kpain). [Toxigni opranu (opMyHOTHCS TePBMHHUMH OpraHaMK
i M migkoHTpoJsbHI. [lo HUX BifHOCSITbCS BUKOHABYi, CYMOBi Ta iHIIi OpraHH.
Takox moc/iIHUK NOBOAUTD, 10 32 XapaKTepOM KOMIIeTeHLil OpraHu Jep:KaBH
6yBalOTh 3araJjbHOI Ta creliasbHOi KomneTeHuil. [Ipyu upomy opranu 3aranbHoi
KOMIIeTeHLil MOKJMKaHi BUPIllyBaTH LIMPOKe KOJIO MHUTaHb, HANPHUKJIAL, YPSL,
3nificHioe Bci (DyHKUil nep:kaBuU. B cBowo uepry opraHu crewiajqbHOI KOMIle-
TeHUil 3alMaloThCsl BUKOHAHHSAM OJHiel (QYHKUiI nep:kaBH ab0 OOHUM BHUIOM
gismbHocTi (MiHiCTEpPCTBO 3aKOPAOHHMX CIpaB, OCBiTH i Hayku). Ha mymky
M. TareHoBa, 3a/1eKHO BiJ TepPUTOPiaJbHOrO PiBHS (DYHKILIOHYBaHHS OpraHiB
JIep>KaBHOI BJaAW TOMIMSAIOTBCS Ha BULI i MicueBi. Bumi nepxasni opranu
(mapsamMeHT, MpesuaeHT, ypsil, BEPXOBHMH Cya) CTOATb Ha 4YOJi JAepKaBHOTO
MexaHi3My, pO3TalloBaHi BOHM B OCHOBHOMY B CTOJMLI OepXKaBW i 1X BJaA-
HUH BIJIMB MOLIMPIOETHCS HA TEPUTOPIiI0 BCiel AepxkaBu. BiaaHi moBHOBaXKeHHS
BUIIMX OPraHiB cy06'eKTiB (enepallii MOIMPIOIOTLCS HA TEPUTOPIIO BiAMOBIMHUX
cy6'exTiB (penepauii. Micuesi nep:kaBHi opraHW 3HiHCHIOIOTH CBOI (PYHKLIl B
a[MiHiCTPaTHBHO-TEPUTOPialbHUX OmMHMUAX (palioHax, MoBiTax, rpadcTpax,
KOMYHaX, MPOBiHLIAX i T.A.). Posb MiclLeBHuX mepKaBHUX OpraHiB 3a CJI0BAMU
M. TarenoBa, Ha MepILIKH MOTJISA MOXKE 30ATUCS MeHII 3HAYYLIOM0, HiXK BUILUX
OpraHiB Aep:KaBHOI BJIa/iv, OHAK HACIPaB/i caMe 3 HaceJeHHsIM 0e3rnocepeHbo
MPaU0Th MiCLeBi JepxKaBHI OPraHd Ta OPraHu MiCLIEeBOr0 CAMOBPSIAYBAHHS i
o6c¢sr 1X po6oTH Oisbll 3HauHUK. KpiM Toro aBTop BBaXKae, 110 MO TepMiHax Ail
OpraHiB Jep:KaBHOI BJAaAX Knacu(ikyloTbcs Ha mocTiiHi i TumMyacosi. [TocTifni
JlepKaBHi opraHu MiloTb 06e3 oOMexKeHHS1 yacy. TUMYacoBi CTBOPIOIOTbCS Ha
NeBHUH Mepiof yacy AJis AOCSTHeHHS MeBHUX Lised a0 TUMYacoBo 10 (popmy-
BaHHs MOCTiMHMX oprauiB Baamu [20, ¢.265].

Ha ocHoOBi mpoBeneHOro nocC/iXKeHHS NPUXOAUMO [0 BUCHOBKY, IO OpraH
JepKaBHO! BJANM Mae Psl CleLU(piuHUX O3HAK SKi BUOKPEMJIIOIOTb HOro Bil
iHIIMX cy0 €KTiB, y TOMY YMCJi, IepKaBHUX MiANPUEMCTB, YCTAaHOB Ta OpTaHi-
3auii. Jlo HaWTOJIOBHIILIOI TAKOI 03HAKH BiJHOCHUTBCS HaJIeXKHICTb [TIOBHOBa>KEeHb
3[IMCHIOBATH [eP2KaBHO-BJANHI (PYHKLIH B NeBHIH cepi nepKaBHOI AiJIbHOCTI
B pe3yJ/bTaTi 4oro i MPOSIBJASETLCS MOTO CyBepeHHa BOJISl, SIKa y CYKYIHOCTI 3
{HIIMMU OpraHaMM JIepKaBHOI BJAIU € BTiNIEHHSIM CyBepEeHIiTeTYy Hep:KaBH.

He 3Bakarouu Ha pisHOMaHITHY KJacH]iKalilo OpraHiB Aep:KaBHO! BJaIH BCi
BOHHM BUKOHYIOTb BaKJIUBY POJIb B CUCTEMi Jep:KaBHOTO MEXaHi3My Ta CTaHOB-
JIITh KapKaCHy KOHCTPYKILi0, siKa MPHU CBOIA PisHOMAaHITHIN crneuudiui Mae mia-
JIEKTHYHUH 3B'SI30K €HOCTI, 110 B CYKYITHOCTI i € Ti€l0 IepKaBHO-YTBOPIOIOYOI0
CKJIAJIOBOIO 3 JIONIOMOTOI0 §IKOI JeprKaBa (PYHKIIOHYE.
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AHoTtanig

Pagarox A. T. Illogo nutaHHs 03HAaK Ta Kiaacu@ikauii opraHiB gepmaBHO! Biagu. —
Crarrs.

Ha cboroauilniil yac y BITUM3HSIHIN IOPUAMUHIN JiTepaTypi HeMae €IMHOro MiAXOLy AO BH-
3HaUeHHS O03HaK Ta Kiacudikauil opraHy aepkaBHOI Biaau. Psn aBTOpiB BBa)KamoTh, IO 10
OCHOBHHX, KJIIOYOBHX O3HAK, 1[0 XapaKTepHU3YIOTb OpraH AeprKaBHOI BJIag¥ MOXKHA BiIHECTH Te,
1110 TPaBOBY OCHOBY HOr0 CTBOPEHHS Ta (DYHKLiOHYBaHHS NepejdadeH0 HOPMaTHBHO-TIPAaBOBUMHU
akramu. [IpoTte He HOCHTD 4iTKO BinoOpaxaiTb crell(iyHi 03HAKK OpraHy Aep:KaBHOI BIAAH SIKi
i BHOKPEMJIIOIOTb HOTO Bifl iHIIMX Cy6’€KTiB, Y TOMY YHCJi, AePXKABHUX IMiANPHUEMCTB, YCTAHOB Ta
opranizanii Mera wiei crarti nossrae B ToMmy, 106 pO3KPUTH OCHOBHI 03HAKH, §IKi XapaKTepH3y-
I0Tb OPTaHU Jep:KaBHOI BJANX Ta 3'ICYBATH OCHOBHI KPHUTepiiB IX Knacudixauii. ¥ 3B’3Ky 3 LUM
y CTaTTi NpoaHa/li30BaHO Pi3Hi TEOPEeTHYHI MOIVIAAU B KOHTEKCTi BaXK/JIMBOCTI JAHOIO IUTAHHSA
I71sT KOHCTHUTYLIHHO-IIPABOBOTO PEry/ioBaHHS 3[IiHCHEHHS Aep:KaBHOI BJIAIH Ta BHSBJIEHO 03HAKU
OpraHy JAepxKaBHOI BJaH, 110 BiAMeKOBYIOTb MOT0 Bil iHIIMX AepKAaBHHUX YCTAHOB Ta OpraHisa-
uid. Uepes 3’sicyBaHHS OCHOBHHX KpHUTepiiB KjacH(iKalii opraHiB nepKaBHOI BJaiyd BHUSICHEHO
ixHIO crenudiky Ta AlaJeKTUYHUH 3B'I30K €AHOCT] i pisHOMaHITTS Nig yac 3AiCHEHHST HUMH Jep-
JKaBHOI BJIaIM B CHCTeMi Jep:KaBHOTrO MexaHisMmy. JlocailkeHO OCHOBHI 03HaKH, AKi XapakTepH-
3YIOTb OPraH{ JeprKaBHOI BJIA/H, II0 B CBOIO YEPTy HA03BOJUJIO BUSBUTH Psif crielM(idHUX 03HAK
SIKi BUOKPEMJIIOIOTh MOTO Bifl iHIIMX Cy6 €KTiB, Y TOMY YHCJIi, [eP’KaBHUX MiANPUEMCTB, YCTAHOB
Ta opranizamii. Jlo HalTOMOBHIIIOI TaKOI 03HAKH BiIHOCHTHCS HaJIeXKHICTh TIOBHOBaXKeHb 3iHC-
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HIOBATH JIePKaBHO-BJAAHI (DYHKUiH B TeBHiU cdepi nepKaBHOI HisibHOCTI B pe3yJ/bTaTi 4oro i
MIPOSIBJISIETHCS HOTO CyBepeHHA BOJIS, sIKA Y CYKYTTHOCT] 3 {HIIMMH OpTaHAMH{ IepPrKaBHOI BJIAIH €
BTiJIEHHSIM CcyBepeHiTeTy nepKaBu. [IpoaHasizyBaBuy pi3Hi TeopeTUUHI MOTJISIAH 3'ICOBAHO, 11O
He 3Ba)Kaloud Ha Pi3HOMaHITHY KJaacHQiKalilo opraHiB AepKaBHOI BJaIWd BCi BOHH BHKOHYIOThb
BaKJHUBY POJIb B CHUCTeMi 1epKaBHOTO MeXaH{3My Ta CTaHOBJSTb KapKacHy KOHCTPYKLiIO, fIKa
MpU CBOIH Pi3HOMAaHITHIN crenudili Mae OiaJeKTHUHHUH 3B'S30K €IHOCTI, L0 B CYKYIHOCTi i €
Ti€l0 ep;KaBHO-YTBOPIOIOUOIO CKIAL0BOIO 3 HOTOMOTOI0 SKOI IeprKaBa (PyHKLIOHYE.

Karouosi caosa: opran nep:KaBHOI Baaay, 03HAKU, KpUTepil Kaacudikallil opraHis nepKaBHOL
BJIAJIH.

Summary

Ravliuk A. H. On the issue of signs and classification of public authorities. — Article.

At present, there is no single approach in the domestic legal literature to defining the
characteristics and classification of a public authority. A number of authors believe that the
basic, key features that characterize a public authority include the fact that the legal basis for
its creation and operation is provided for by legal acts. However, the specific features of a public
authority that differentiate it from other entities, including state-owned enterprises, institutions
and organizations, are not sufficiently clearly displayed. to clarify the main criteria for their
classification. In this connection, the article analyzes various theoretical views in the context of
the importance of this issue for the constitutional and legal regulation of the exercise of state
power and identifies signs of a state authority that differentiate it from other state institutions
and organizations. By clarifying the basic criteria for the classification of public authorities,
their specificity and dialectical relation of unity and diversity in the exercise of state power
in the system of state mechanism have been clarified. The basic features that characterize
public authorities have been investigated, which in turn has revealed a number of specific
features that set it apart from other entities, including state-owned enterprises, institutions
and organizations. The most important of these features is the attribution of powers to perform
state-governmental functions in a certain sphere of state activity, which results in his sovereign
will, which, in conjunction with other state authorities, is the embodiment of state sovereignty.
Analyzing different theoretical views, it is found that despite the diverse classification of public
authorities, they all play an important role in the system of state mechanism and make a frame
structure, which in its diverse specificity has a dialectical connection of unity, which in the
aggregate is the state - forming component by which the state functions.

Key words: public authority, features, criteria for classification of public authorities.
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Cmanrosa I. M.

3AXHUCT IIPAB CIIO2KMBAYIB Y IH®POBY EIIOXY:
JOCBIJ KHUTAIO

ITocranoBka mpobGaemu. [ludposa enoxa, B Ky cTpiMKO YyBIiHUILIO JHOA-
CTBO, CYTTEBO 3MiHIOE TPAAMUIHHI MiAXOOU A0 PO3YMiHHSI CIOXKHWBYUX BiIHO-
cuH. HuHi peasnizauis ToBapiB Ta Mocsayr 3a AONOMOror Mepexi «[HTepHeT»
(e-KOMepuiﬂg Habupae Bce OifbllIOl MOMYJASPHOCTI, 1[0 0O0YMOBJIEHO, HacamIle-
pel, HU3bKOIO LIHOIO TOBApiB Ta IMOCJYT, @ TaKOXK 3PYUHICTIO 1X OTPUMAaHHS.
[Iporuosyetbes, mo no kinug 2019 p. 3araabHOCBITOBUH MOKA3HUK MPOJAXKIB
iHTepHeT-Mara3uHiB MOXKe JOCATTH MO3HAUKU B 2 TPHUJH. JOJ., IO € OiJblIuM
y nopiusiani 3 2017 p. Ha 6%. Possutok IT-TexHomori# NpU3BiB A0 TOTO, IO
CIOXKUBAHHS BCTYIMJIO B €py OHJIaMH-NMOKYMOK, OTXKe, i 3aXUCT NpaB CIOXKHBa-
4iB TAKOX 3a3Ha€ y 3B’d3KYy 3 UMM 3MiH. BUHHUKAIOTh MUTAHHS: HACKIJIbKHU 1€
6esneuHo? fIki rapaHTii Mae CmoXKWBa4 IMIOA0 peasbHOCTI HaTaHHS MOCJYT Ta
OTPUMAaHH$1 3aMOBJIEHUX TOBapiB?

B ocranni pecsitunittas Kutall neMoHCTpye 3HAuHi MOKA3HUKH E€KOHOMiu-
HOTO 3POCTaHHS, L0 AO3BOJMJIO HOMY TOCICTH Apyre Micle y CBiTi 3a piBHeM
pO3BUTKY eKoHOMikH. Jlinepom enextponHoi komepuii € Kutai (maitke 50%
BiJl 3araJIbHOCBITOBOIO MOKAa3HMKA). 3a AaHuMHU Acoujauil «YKpaiHCbKO-KUTak-
cbkoro CniBpo6iTHULTBa», 0O6CAT eNeKTPOHHO! KoMeplil B Kural, 3rigHo 3 npu-
HHSTOI0 B KpaiHi rajgyseBoio nporpamoto po3Butky Ha 2016—2020 pp., mae
3pocTu 10 5,8 TpJH. moJ. Takox y Ll KpaiHi po3MilllyeThCsi Makxe MOJOBHHA
HalOiIbIIKX iHTepHeT-KoMnaHik ceity — 9 (y 2013 p. ix 6yse aume 2), a B
CHIA - 11 [2]. Crpimku#i po3BUTOK UM(POBOI €KOHOMIKH Bifirpae CyTTeBY
pOJIb Y 3pOCTaHHI HallioHAJbHO! €KOHOMIKH KpaiHH, PO3BUTKY MiAIpPUEMHUIIBKOT
Ta {HHOBALINHOI JiNIBHOCTI, 3pOCTaHHS PiBHS XKUTTS, O0POTLOI 3 OifHICTIO.

B YkpaiHi el puHOK TaKo»K CTPIMKO PO3BHUBAETHCS i 32 OCTaHHIN piK 36i/b-
muscst Ha 30%, 110 € APYrHM MOKA3HUKOM B €BpPOMNi 3a MIBUAKICTIO 3pOCTAHHS.
3 orssiay Ha BUNEpeIKaJbHUH PO3BUTOK LbOrO BHUAY TopriBai B Kural, axunt
B OiJblIiM Mipi CTHKaeTbCs 3 3aXHUCTOM IpaB CIOXKHUBauiB B LUU(POBY enoxy,
HiXK YKpalHa, KODUCHUM € BHUBUYEHHS JOCBiLy Li€l KpalHU LIOA0 3aXUCTYy IMpaB
CI0XKHBAYiB B HOBUX YMOBax._

AHani3 ocTaHHiX JochigKeHb Ta myOJikamiil. [IpoGiemy 3axucty
MpaB CMOXHWBAYiB B yMOBax LU(POBOI €KOHOMIKU NOCHIIKYIOTh TPeNCTaBHUKH
He JIMIIe eKOHOMIYHOI HaykW, ajne ¥ npaBHUKH, cepel sxkux 0. O. [ewmin-
ceka, H. Inpuenko, H. Kopo6uosa, I'. Oceruncekoi M. Ilenex, K. Csinuosa,

© Crankosa I. M., 2019
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P. Xanwuk-ITocrositak, M. Xomenko, T. Y. [loniuceki Ta in. Cuix 3a3HaunTH,
10 HaWOi/bly yBary AOCJIAHUKHA NPUALISAIOTH €BPONEHCbKOMY Ta aMepHKaH-
CbKOMY JOCBiIy 3aXUCTY IpaB CII0XKKBAaUiB, OMUHAIOUU yBaroi MOCBil KPaiHHU 3
BUIEPEeI’Kal0YMM PO3BUTKOM €JIeKTPOHHO! KOMepLil.

MeTor0 CTATTi € PO3NJIsA 0COONHUBOCTEH MPABOBOrO 3aXUCTY MpaB CHOXKH-
BauiB y Kutai BiInoBifHO y KOHTEKCTi PO3BUTKY LUH(PPOBOI €KOHOMIKH 3arajoM
Ta L€l KpalHU 30KpeMa.

Merton0/10TiuHy OCHOBY MOCJ/iI’KEHHS CKJ/aJaloTb MOPiBHAIbHO-IPAaBOBUH,
(hopMaIbHO-IOPUANYHUHN, CTPYKTYPHO-QYHKLIOHATBHUH, CTATUCTUYHUN METOOHU.

Bukmaan ocHoBHOro marepiamay. HeoOxinHo 3a3HauuTH, 110 3aXUCT MpaB
CTMOXKHBaYiB y LUU(POBY ernoxy €, HalMeHII PO3BHHEHOI C(epolo 3aKOHOMAAB-
CTBa, SIK Ha HalliOHAJbHOMY, TakK i Mi>kHapoIHOMY piBHAX. Tak, 3BUYAUHI peKu-
MU 3aXHCTY CIIOKHMBAuiB He IIOBHOI MipOI0 BiANOBIJAIOTb KOHKPETHUM METOAAM
peafizauil eJeKTPOHHOI KOMepLil, siKi MOCTiHHO PO3BHUBAIOTHCS, HAMPHUKJIAL,
peknami y couianbHux Mepexax. llomgo MixkHapoqHOro-nMpaBOBUX aKTiB y Wil
cdepi, To BOHH MalThb, 3A€0i/MbIIOro, peKOMeHAALIMHUN XapaKkTep Ta 3a 3Mic-
ToM € 3arajsbHUMU. ¥ pamkax Kondepenuii OOH 3 TtopriBai Ta po3BUTKY Y
1985 p. Oyau pospobueni «KepiBHI MpUHUMIKM [JsT 3aXUCTy iHTEpeciB cIIo-
JKUBAUiB», SIKi € <«LiHHUM TMepesikoM MPUHUMUMIB AJs BU3HAUEHHS OCHOBHHUX
XapaKTePUCTHUK HALiOHAJbHUX 3aKOHOAABCTB 10O 3aXUCTY MpaB CIIOKHUBAUiB,
MPaB0O3aCTOCOBHUX YCTAHOB, CHUCTEM Bi[lIKOAYBaHHS 30UTKIB i N/ HagaHHS
JIOTIOMOTH [iepXKaBaM-4jieHaM, 3aliKaBjJeHUM y po3poOui Ta 3acTOCYBaHHI HaLj-
OHaJIbHUX Ta perioHajJbHUX HOPMATUBHMX aKTiB, L10 BiANOBiAAIOTh IX BJACHUM
€KOHOMIUHHM, COLiaJbHUM i EKOHOMIYHUM YyMOBaM, a TaKOX CIIPUSIOTh MiXKHa-
DOJHOMY CHiBPOGITHUIITBY Y ra/ysi 3aXMCTy NpaB CIOXKHBadiB» [4].

3as3HayaeThbCs, 110 OCTAHHIMHM POKAaMH PEXHMM 3aXUCTYy IIpaB CIIOKHBAuiB Y
Kutal posBuBaeTbcsi mapanesbHO 3 HOTO €KOHOMIUHHM PO3BUTKOM. HUHIMIHIH
Nepiofl XapaKTepU3YeThbCsl K «IIOMIPHUH IIporpec», KUK BigoOpaxae CTPYKTYp-
Hi 3MiHH, 110 HUHI BinOyBaloTbhcs y KpaiHi. J[Ba OCHOBHUX CTOBIH €KOHOMi{UHOTO
PO3BUTKY — {HBECTHILIl Ta €KCIOPT, SKi KOJUChH CIIPUSIINA BEJHUE3HOMY 3POCTAHHIO
Kurato, 6inbl He € HACTIBKK CTAOITBHUMHU Ta CTIHKUMHU, TOMY CIOXKHBUi BUTPATH
ckyananTh nutomy Bary y BBII, 110 € 6isbin 310poBolo i cTitikoo Moaeso. 3ako-
HOZaBLi PO3pOOJSAIOTh 3aKOHU i HOPMATHBHI aKTH, 1[0 MalOTb CTaTH OCHOBOIO L€l
HOBOI MOJIEJIi PO3BUTKY, 1110, y CBOK Yepry, MOCH/IKJIO 3aXKCT CIOXKUBadiB» [5].

OCHOBHUMM HOPMaTHBHO-IPABOBUMM aKTaMH, CIPSIMOBAHUMH Ha BpeTyJIio-
BaHH$ 3aXUCTy npaB cnoxusauiB y Kurai, € 3akonu «IIpo 3axuct npas cnoxu-
Bauis» (y penakuii 2013 p.), «[Ipo sikicTs npoaykiii», «[Ipo GesneunicTs xapuo-
BUX NPOAYKTiB», «IIpo sikicTh Ta GesneKky CiJbCbKOrOCIOAAPChKOI MPOAYKLII»,
«[Tpo esnexkTpoHHy Komeplito», «I[Ipo kibep6esmneky» Ta iH.

PoariisiHeMo OCHOBHI MOJIOKEHHS A€SIKHX 3 LUX 3aKOHIB.

3akon «[Ipo 3axuct mpae crnoxusauiB» y penakuii 2013 p. [3] € 6asucom
YCbOTO PeXHMY 3aXHUCTY MpaB CMOKUBauiB y Uil KpaiHi. [lepiia ioro penaxuis
Oyna npuriaaTta y 1993 p., i mpoTsiroMm TpuUBaJOro 4acy BiH He OHOBJIIOBABCH,
1110 BiMOBifa/10 €KOHOMIYHOMY KypCy Ha PO3BUTOK KpalHU OYIb-IKHUM LLISXOM,
OpI€HTOBAHOI Ha 3aJyueHHs iHBECTHULH Ta €KCIOPT.

Uepes nBaausith pokiB micas woro npuiHATTs y 2013 p., BiH OyB meperssiHy-
THH, | HOBa penakuis Habysaa yuHHOCTI ¥ 2014 p. CucTeMy 3axucTy mpas cro-
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’KMBAuiB 3MILIHEHO i IPUBeJeHO y BiANOBIAHICTb 10 paHillle NIPUHHATUX 3aKOHIB,
30KpeMa 10 3aKkoH M»[o Gesneky XapyoBHUX MPOLYKTiB».

3akon «[Ipo 3axucT mpaB CHOXKHBayiB» OXOIJIIOE IIHMPOKE KOJO BiIHOCHH
i perynioe HisbHICTD ycix 6Gi3Hec-omepaTopiB, BKJAOUAIOYM BUPOOHHKIB, PO3-
NpiOHUX MPOJABLIB Ta MOCTAYaJbHUKIB MOCAYT. Ynepiue (hiHAHCOBI MPOAYKTH i
MOCJIYTH, L0 HAJAIOThCH CIOXKHBAa4aM, TAKOXK MiANafalThb Mif Ail0 LbOro 3aKO-
Hy. Bin 3aboponsie 6i3Hec-omepaTropaM HaB’si3yBaTH HeCHpaBeNIWBi U HeoO-
IPYHTOBaHi yMOBH TOPTiBJi, BKJAOUAIOYH MpUMYycOBUH mponax. [linmpuemcTta
TakoXX 3000B’3aHi MIKJAYBaTHCS TMpPO 0Oe3NeKy CIOXHBAYiB, OCKIJIbKH Terep
3aKOH CTOCYETbCSl PeCcTopaHiB, OaHKIB i MOPTiB, a TAKOX TOTeJiB, TOPrOBUX
LEeHTPIB, aepoNopTiB, CTAaHLiH T'POMAACbKOTO TpaHcmopTy i kiHoTeatpiB. Ilo
CTOCYeTbCS Ne(eKTHUX NPOAYKTiB abo MOCAYT, TO B HOBOMY 3aKOHi BHUKJ/aleHO
KOHKPETHI 3aX0AH, siKi NMOBWHHI 3[iHCHIOBATHU [iN0Bi OMepaTopH, BKJ/IIOYAUN
MpPUNUHEHHS MpOoAaxiB, MyOJikaliio monepeakeHb, BiAT'YK TOBAapiB, 3HUIIEHHS
TOBapiB i MPUMMHEHHS BUPOOHUITBA abo mocayr. Baxk/auBoio rapaHTielo 3axu-
CTY CIIO}KMBAUiB € TEPMiH, TIPOTATOM $IKOTO CIIOXKHBAu MOKe TIpel BUTH Mpe-
TeH3il 100 SKOCTI MPOAYKTY ab0 MOCAYTH — WIiCTh MicALiB micss mokynku. Ha
6i3Hec-0mepaTopiB TAKOXK MOKJIaNeHO 000B’I30K JOBECTH BiJICYTHICTb HENOJIKiB
IIPY TIpOJaxi TOBApiB TPHUBAJNIOTO KOPUCTYBAHHS, TAKUX K TPAHCIOPTHI 3aco-
61, KOMIT'I0TepH, MOOYTOBI eNeKTPONpUIaAN TOLIO. Bak/aHuBOI0 HOBEJIOK 3aKO-
HY € MOCHUJIEHHS 3aXHUCTY MpaB CMOKUBAUiB He JIHIle MPU 3AiHCHEHH] MOKYIIOK,
HaJlaHHI NOCJYT Y TPaOUUiMHMK criocib, ane W MpPU OHJAWH-NMOKYIKAX.

3axkon KHP «IIpo enextponny xomepuito» OyB npukHaTHH y ciuni 2018 p.
i HabyB unHHOCTI Ha mouyatky 2019 p. Moro ocHoBHaA MeTa - MPOTHisT HeeTHU-
HUM TpaKTHKaM Npojaxis B IHTepHeTi. 30KkpeMa, Ha OmepaTopiB eJeKTPOHHOI
TOPriBJi MOKJAaZeHO 060B’SI30K 3axXUIIATH MpaBa, iHTepecHu i ocobucty iHdoOp-
Malilo CMOXKUBauiB, a TAKOXK 3aXWIIATH IpaBa X {HTeJeKTyaJbHO! BJACHOCTI
Ta 6e3mneky y kKibeprnpocTopi. 3arasoM peryJrOBaHHS eJeKTPOHHOI KOMeplil Ha
ry06aNbHOMY Ta perioHaJbHOMY PiBHSIX, Y 3aKOHOJAABCTBaxX PO3BHHEHMX KpalH
30Cepe’KeHO Ha HAaCTYMHHMX HampsiMax: 1) eleKTPOHHI TpaH3akKlii, 30KpeMa,
eJIEKTPOHHI TJ1aTeXi Ta eJEeKTPOHHI MiAMUCH; 2) 3aXUCT NaHUX; 3) Kibepbes-
neka; 4) 3axXMCT CIOXKUBAYIB; 5) CIPOLIEHHS MPOLEAYP TOPriBai. ToMy HOBUE
3akoH Kurtaio «IIpo eseKTpoHHY KOMepIil0» TaKOXK BUOKPEMJIIOE Li MaricTpaJb-
Hi HaIIPSIMKH.

Jlo oco6/MBOCTEN 11OTO 3aKOHOAABYOT0 aKTYy CJIiJ BiIHECTH BUMOTY IIpO Te,
110 OH-JTAWHOBI MiANPUEMCTBA MIOBUHHI peecTpyBaTH CBill 6i3Hec i KymyBaTH yci
HeoOXiaHi JileH3il, M0 perysl0Th KOHKPeTHI BUAM AiSIBHOCTI, Taki, HampH-
KJaj, SIK NMPoAa)k JikapcbKuUX 3aco6iB. OkpeMi M0J0XKEHHS 3aKOHY OXOIJIIO-
I0Th: €JIeKTPOHHI KOHTPAKTH i €JeKTPOHHI MJaTexi; rapaHTil s TpaH3aKLiH
eJIEKTPOHHOI TOPTiBJIi; 3aXUCT AAHUX | COPUSHHS 3aXUCTy MpPaB CIOXKHWBAUiB,
N0OpPOCOBiICHY KOHKYpEHLis i MeXaHi3MU BHUpillleHHS CIHOpPiB; TPaHCKOPAOHHY
TOPTiBJISl; MUTAHHS NPUTATHEHHS 00 BiANOBiAAJbHOCTI [1].

Ha onepartopiB eeKTpOHHOI TOPTIiB/II TaKOXK TOK/JIaIeHO 000B’I30K BHKOHY-
BaTH CBOI MOJATKOBi 3000B’s13aHHS i BUCTABJ/SATH MOAATKOBY HaKJ/JaIHy. 3aKo-
HOJJABCTBO TaKOXK MiJICUIIOE 3aXUCT {HTeJeKTYya bHOI BJIACHOCTI, 30KpeMa MoCH-
JIIOIOUHM CaHKL|I 11010 NPOJaXKy KOHTPa(aKTHUX ToBapiB. Tak, WITpadHi CaHKLII,
fKi MOXYTb OyTH MOKJaJeHi Ha omepaTopiB 3a CepHO3HI MPaBOMOpPYLIEHHS,
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CKJIQIal0Th 2 MJIH. 10aHiB, 10 cTaHoBUTh Maixke 300 tuc. mos. Omepatopam
naaT@opMHu TaKoXkK 3a00pPOHSETbCSH HAKNaJaTH HeOOTPYHTOBAHI OOMeXeHHS,
yMoBU abo 360pu Ha npopasuiB. Kpim Toro, 1i onepaTopu MoBUHHI BeCTH 006JiK
TpaHsaKuiﬁ a TaKoOX iHcpopMauifo Npo HafaHi NPOAYKTH Ta MOCJYTH, POTATOM
AIK MIHIMYM TPbOX POKIB. Hosuit 3akon Takox crpusie 3aXHMCTY CIOXHBAYiB
Ta KOHKypeHLi, BUMaraiouu Bill Orepatopa eJeKTPOHHOI TOpriBai PO3KpPHBATH
TOUHy iH(OpPMaLito PO ToBap/ MOCAYTY i YHHKATH MIaXpaidcTBa UM BBENEHHS B
omany. [lnatdopmu eneKTPOHHOT KOMepLil TAKOXK MOBUHHI CTBOPUTH CHUCTEMY
ny6Jikalil KOMeHTapiB Cl0XWBaYiB i BBECTH iHIII 3aXonu AJs 3a0e3nedeHHs
TOYHO! iH(popMaLil.

3akon Kurato «[Ipo kiGep6e3neky» HabyB unHHocTi y 2017 p. i cTocyBaBcs
3aXUCTy O0COOUCTUX NAHUX, KOH(iAeHIIHHOCTI.

HesBaxkarouu Ha NpUAHATTS HOBUX 3aKOHIB Ta BHECEHHS 3MiH J0 BXKe Ailo-
YyuX i 3pocTandy 06i3HAHICTh CMOXKUBAUIB IIOJ0 CBOIX TPaB, KiJbKICTb CKapr 10
KUTaWCbKUX OpraHizauiil i3 3axucty npas crnoxusauiB y 2018 p. 36inbunnacs
ua 11,2 % nopisusino i3 2017 p. Ilpu upomy HaliGinbuia TMHAMIKA MOPYIIEHD
criocTepiraeTbcsl TMPH 3MiHCHEHHI OHJAWH-MOKYNKOK MOOIMbHUX TeJse(oHiB,
nmoOyTOBOI TeXHIKU i TOBapH AJS BiIMOUKMHKY TOILO, i IIed MOKa3HUK BUPi3 Mal-
xe Ha 80 % y 2018 p. y nopieusnHi i3 2017 p.

BucHoBku. [IpoBenennii aHami3 OCHOBHMX 3akoHiB, mpuiHsTuX y Kurai
OCTAaHHIMH pOKaMH [Js1 YperyJioBaHHS c(epu 3axucTy IpaB CI0KHBaUiB,
HaJae MOXKJ/MUBICTb CPOPMYJMIOBATH HACTYIHI y3araJbHeHHS 3 L[bOIO MHUTAHHS.

1. 3akoHOZABCTBO MO 3aXUCTy TpaB crnoxupauiB y Kurtal po3BHBaeTbcs
pas3oM i3 po3BUTKOM KpalHu. [lepiinii HopMaTUBHO-IPABOBUH aKT y Wik cepi —
crenianbHAH 3aKoH «IIpo 3axucT npaB crnoxuBauiB», 6yB npuiHATHHA y 1993 p.
[TpoTsirom TpuBaJsioro nepioay BiH He OHOBJIIOBABCS, 110 BiANOBiAaM0 Kypcy po3-
BUTKY KpaiHu. 3i 3miHoto npioputetiB Kutai 3ocepenuB yBary Ha MOCHJIEHHi
3aXUCTy NpaB crnoxxubauiB. [IpoTsaroM KiJbKOX pOKiB NMPUHUHATO 0a30Bi 3aKOHU
«[Tpo saxuct npas cnoxusaui» (pemaxuis 2013 p.), «[Ipo saxicTb npoxyKuii»,
«[Tpo GesmeyHicTh xapuoBUX MPOAYKTiB», «[Ipo sikicTb Ta Ge3neky CiabCbKO-
rocrnogapcbkol nponykuii», «IIpo enrekrponHy komepuito», «IIpo kibepbesnexy»
Ta iH., SKi BiAMOBiAaOTh peanisiM LUU(GPOBOI €MOXH.

2. Y KdTalChbKOMY 3aKOHOJABCTBI LIOL0 3aXUCTy MpPaB CHOKHWBAYiB iCHYIOThb
nporajviHu. 30KpeMa, 3 TOUKH 30py CHCTEMHOCTI, OCKIIbKH HOPMAaTHUBHI aKTH Y
Ui cepi po3pisHeHi, TaKoxkK € MpobJaeMH 1X TpollecyaabHOl peanidauil, 3 Mpu-
TATHEHHS [0 BiANOBiZaAbHOCTI y pasi po3KpUTTS iH(opMmalil Mpo crnoxuBaua
abo TOpYIIeHHS MpaB Ha HEZOTOPKAHHICTb TPHUBATHOTO KUTTA. OCHOBHUMHU
npo6JeMaMHu 3aXHCTy NpaB crnoxkubauiB y Kurtal €: HepoOpocoBicHa pek/aama;
nigpoOJieHi i HesKiCHI ToBapH; Oe3meka MaaTexXiB; PO3KPUTTS 0cOOUCTOT iH(DOP-
Malil B TpaH3akuisax. [Ipo Ix iCHyBaHHS CBiIUMTb 3pocTaroda KiJbKiCTb CKapO
CI0XKHBAYiB MMPO MOPYLIEHHS CBOIX NpaB. BinnosinHo f0 nepKaBHUX Mporpam,
MPUHHATUX y Uil KpaiHi, 3aKOHOJABellb MOCUJIUTh PeryJ/ioBaHHS y cdepi esek-
TPOHHO!I TOPTiBJli, IOYMHATUCS 3 IPUUHATTS 3aKOHY 1100 BUKOPUCTAHHS BeJIU-
KUX JAHUX BilIIOBiIHO 1O 3aKOHY.

3. AHaji3 KUTalChbKOrO CIOXKHUBUOTO 3aKOHOIABCTBA CBiMUMTH PO Te, IO
noAiOHI HOpMaTUBHO-NIPABOBI aKTH NMPUHHATI U B YKpalHi, IX CTPyKTypa i moJo-
JKeHHsl 6araTo B 4YOMY CXOXi. YKpaiHCbKOMY 3aKOHOJABIIO HeOOXifHO 3amo-
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3UUNTH nocBin Kutaio 3 OHOBJEHHS 3aKOHOAABCTBA Y HAMPSAMKY MPUAHSATTS
HOBOTO 3aKOHYy «IIpo 3axucT mpaB crokKWBauiB», OCKiJbKH BiH NPUHHATHH Y
1991 p., no popmyBaHHS epu LUUPPOBOI EKOHOMIKH, | He BiANOBiIAIOTb HOBUM
peaJtisim.
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AHoTtanig

Cmankosa I. M. 3axuct npas cnoxuBauiB y nudposy enoxy: pocsix Kurarw. — Crarrs.

Possutok IT-TexHosoriil Npu3BiB 10 TOTO, IO CMOKMBAHHS BCTYIUJIO B €Dy OHJIAHH-NOKYTIOK,
OTIXKe, i 3aXHCT MpaB CMOXKHBAUiB TaKOXK 3a3Hae 3MiH. B YKpaiHi Lell puHOK TaK0XK CTPIMKO po3-
BUBAEThbCA | 32 ocTaHHil pik Bupic Ha 30%, 110 € APYTUM 32 WIBUAKICTIO 3POCTaHHS MOKA3HUKOM
y €Bponi. 3 oryisiay Ha BUMEpeIXKaJbHUHA PO3BUTOK 1IbOr0 BUAY Topriji B Kurai, sikuit 6i/bli010
MipOI0O CTHKA€ThCS i3 3aXHUCTOM TIpaB CIOKMBAYIB B LHU(PPOBY eroxXy, HiK YKpaiHa, KOPHCHUM €
BUBUEHH$ JOCBiAy Liel KpalHM 110[0 3aXUCTy NpaB CHOXKHBAYiB B HOBUX YMOBaX._

PosriisiHyTo 3aKoHOAaBCTBO KuTato 100 3axucty npas croxupauis (6asosuii 3akon «[1po
3axucT mpas cnoxuBauis» (B pepakuii 2013 p.), a Takox sakonu «IIpo sikicTb npomykuii», «[Ipo
6e3neuHicTh XapyoBUX NMPOAYKTiB», «[Ipo sKicTh Ta Gesneky CinbCbKOrocrnoaapcbkoi MpomyKLil»,
«[Ipo enekTponny komepuito», «[Ipo kibepGesneky» Ta iH.). BkasyeTbcsi, 0 B KMTAHCBKOMY
3aKOHOJABCTBI IIOJ0 3aXHUCTY IIPaB CIOXKHBAUIB iCHYIOTb MPOTaNMHU. 30KpeMa, 3 TOUKHU 30py
CHUCTEMHOCTi, HOPMaTHBHI aKTH y Li# cdepi po3pi3HeHi, TaKoXK € MpobaeMH X MpolecyasbHol
peaJisalil, 3 NPUTArHeHHs A0 BiANOBiZaMbHOCTI y pasi po3KpUTTA iH(opMaLlil Mpo crnokuBaya
a00 TOpYILIEHHS 1paB Ha HELOTOPKAHHICTh MPUBATHOTO KUTTS. BH3HaueHO OCHOBHI MpoGsaeMu
3axXMCTy npas croxkuauiB B Kural, cepen axux: HeloOpOCOBiCHA peKJaMa; NifApodJeHi i HesiKicHI
ToBapyu; Oe3MeKy IMJaTexiB; PO3KPUTTA ocobuctoi iHdopmauil B TpaH3akuisix. BinsHauaerscs,
II0 3aXHCT TIpPaB CIIOKHUBAYiB Y cdepi eJeKTPOHHOI TOPTiBJIi, 3TiHO 3 IepKaBHUMHU TPOTpaMaMH,
MOBHHEH [OYMHATHUCS 3 PO3YMiHHS BeJMKHX JAHMX i BUKODUCTAHHS BeNHKUX JaHMX BiAMOBiIHO
JI0 3aKOHY.

Karouosi caosa: 3axucT npas crnoxkubauiB y Kurai, HanioHa/abHa CroXKHBYA MOJITHKA, CIIO-
JKMBUI 1IpaBa, CIIOXKHKBYA OCBITA.

Summary

Stankova I. M. Digital consumer protection: China’s experience. — Article.

In recent decades, China has shown significant indicators of economic growth, which allowed
it to take second place in the world in terms of economic development. The development of
IT-technologies has led to the fact that consumption has entered the era of online shopping,
therefore, consumer protection is also undergoing changes. The leader in e-commerce is China
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(almost 50% of the global total). In Ukraine, this market is also developing rapidly and over
the past year has grown by 30%, which is the second fastest growing indicator in Europe.
Given the rapid development of this type of trade in China, which is more confronted with the
protection of consumer rights in the digital era than Ukraine, it is useful to study the country’s
experience in protecting consumer rights in the new conditions.

The history of the development of consumer protection legislation in China is studied.
Legal regulation in this area is based on a variety of laws and by-laws. The basic law is “On
the Protection of Consumer Rights” in 1993 (as amended in 2013), as well as the laws “On
Product Quality”, “On Food Safety”, “On Quality and Safety of Agricultural Products”. The
new version of the Consumer Protection Law has significantly updated the consumer protection
regime in China in accordance with the new challenges of the digital age.

It is pointed out that there are gaps in Chinese consumer protection legislation. From the
point of view of consistency, the existing regulatory acts in this area are scattered, there are
also problems of their procedural implementation, providing for liability in case of disclosing
information about the consumer or violating the rights to privacy. Requires additional regulation
of evidence in consumer protection on the Internet.

The main problems of protecting consumer rights in China are: unfair advertising; fake and
substandard goods; payment security; disclosure of personal information in transactions. It is
noted that consumer protection in the field of electronic commerce, according to state programs,
should begin with understanding big data and using big data in accordance with the law.

Key words: consumer protection, national consumer policy, consumer rights, consumer
right to education.
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ITIO3HUBAY Y AIMIHICTPATUBHHUX CIIOPAX
Y CPEPI 3AXUCTY IIPABA JIIOAWUHU HA BE3IIEYHE
JOBKIJIJIA: ITPOBJEMU INIPENCTABHUIITBA IHTEPECIB

ITocranoBka mpo6Gaemu. BinnosigHo mo crt. 8 KAC Ykpainu BH3HaueHO,
110 BCi yUaCHUKH PO3TJISIAY CIPABH Y MOPSAKY aAMiHICTPATUBHOTO CyOYHMHCTBA
e piBuumu. BigmosinHo mo crarti 41 KAC YkpaiHu BcTaHOBJIEHO, IO YYacHHU-
KaMM CIOpY € MOro CTOPOHU Ta TpeTi ocodu. HopMaTUBHO-IpaBOBi MOM0KEHHS
ct. 46 KAC Ykpaiuu BM3HAUalTh, 10 CTOPOHAMH MYOJiYHO-TIPABOBOTO CIIOPY
€ Mo3uBay Ta BiANoOBigay.

Oco6muBocTi peanizauii HagaHUX ydacHMKaM MyOJi4HO-IPABOBOTO CIIOPY
NpaB BU3HAYAIOThCS 00CATOM HaJaHOI iX aAMiHiCTpPaTUBHOI MpoLeCyanbHOI Ipa-
BosgatHocTi (1. 43 KAC Ykpainu). BianosigHo 10 mosoxeHb UMHHOTO 3aKOHO-
JIABCTBA BCTAHOBJIEHO, L0 aAMiHICTPATUBHO MPOLECYaJbHOK IPABO3AATHICTIO
Ta JAi€3MaTHICTIO HaAiJMeHi YYaCHUKHU MyOJiUHO-PaBOBOTO CIOPY, 30KpeMa rpo-
MajAsHU YKpaiHH, iHo3eMlli, oco6u 6e3 rpoMaasiHCTBA, OPTraHU JeprKaBHOI BJa-
1M, iHIIi fep>kKaBHi opraHu, oprany Bjaaad AsroHomHol Pecny6siku Kpum, opra-
HU MiCLIEBOTO CaMOBPSIAyBaHHS, 1X Mocanosi i cayk00Bi ocodu, MiANpUEMCTBA,
yCTaHOBH, opraHizauil (:opuau4Hi 0co6M My6/iYHOrO Ta NPUBATHOIO MpPaBa).

3 BpaxyBaHHSIM 3a3HAUeHOT'0 BCTAHOBJIEHUH Tepesik oci6 Mae mpaBo 3Bep-
HYTHCS 32 3aXHUCTOM CBOTO MOPYIIEHOrO MpaBa YW iHTepecy A0 aAMiHiCTPaTHB-
HOTO CYLy 32 BUHSATKOM HasIBHOCTi CYKyIHOCTi OOCTaBHH CIpaBH, L0 CBiA4aTh
Mpo HeoOXiAHICTh 11 BifHECEHHS 10 MpeAMeTHO! IPUCIUKILT 3aTaJlbHOTO Y TOC-
nopapcbkoro cyny. OmHak TpuBawoua pecdopma CHCTEMH OPraHiB Mmy6JidHOTO
yTpaBJ/iHHS CBOIMM HeraTMBHHMM HacCJiIKaMH Mae HeBperyJbOBaHICTb KOJi-
3iHHUX MUTaHb MPeACTAaBHULTBA iHTEPECiB OKpPeMHUX TPOMaJsH, iX TPy, TepU-
TOpia/bHOI TPOMAAH, CYCHiJbCTBA B LIJAOMY, L0 HEraTMBHO MO3HAYAETbCS Ha
BUpIillIeHH] mpobyeMH 3AiCHEHHS CYyI0BOT0 HArJISAy Ta KOHTPOJIIO.

Cryninp HaykoBoi po3poOiaeHocti mpoGaemu. Ciin MiAKpecauTH, 10
npobseMaThka NOTPUMAHHS 3aKOHHOCTI HaOyTTs creuiaJbHUX TPaB Ha BUKO-
pPUCTaHHS NPUPOJHUX pecypciB 3ajHUIIAe€TbCs AKTYaslbHOW i A/ Cy4dacHOl
IOPUAMYHOI HAYKH, Y T. 4. ¥ aiMiHicTpaTHBHO-paBoBoi. HeoOxigHo BUAiIUTH
YUCJeHHI (pyHIAMeHTaJ/bHi AOCHIAKEHHS 3 MUTAaHb BUKOPHUCTAHHS MPUPOAHUX
pecypciB, 110 B pi3Hi YacH NMPOBOAMUINCS TaKUMH BueHUMH, siK B. I. AHznperies,
A.TI. Terbman, P. C. Kipin, H. P. Ko6eupka, 0. O. Jleresa, I1. M. Pa6inosuy,
[O. C. lllemmyueHko Ta iH.

© Ulenesns M. A., 2019
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[luTaHHsA BU3HAYEHHS IOPUCAMKIII PO3IJISIAY CIOPIB 3 MPUBOLY BUKOPHUCTAH-
HSl IPUPOJHUX PeCypCiB 3BOASATHCH, K IPABUJIO, 10 BCTAHOBJEHHS OCOOJMBOC-
Tell BU3HAUEHHS IOPUCAMKIII Y PO3TJSAi 3eMeJbHUX CIOPiB, 1110 3HAUILIO BiIo-
Opaxkenns y pocaimkeHHsix B. M. Bessenka, B. B. Ksaka, H. B. Kosasnenko,
[1. M. Menbnauka, M. I. CmokoBuua, B. 1. Tumomyka Ta iH.

3arasbHi acrnekTH aAMiHICTPATHBHO-TIPABOBOTO  peryJ/ioBaHHSA  Mmy06.id-
HOTO YINpaBJiHHA B pPisHUX cdepax [ rajgysdax, BK/IHOYAKUH BHKOPUCTAHHS
NPUPOOHUX pecypciB, Oy/aHM MNpeaMeTOM [IOCJifKeHb 0araTboX BiTYM3HSHHUX
anmiHicTpaTuBicTiB, 30kpema B. B. ABep’sinoBa, O. ®. Aunpiiiko, K. K. Ada-
HackeBa, O. M. bannypku, B. M. bBesenka, 1O. Il. bursxa, JI. P. Binoi-Tiy-
HoBoi, M.IO. BixnseBa, B. M. T'apamyka, €. A. I'etbmana, I. I1. Tonochiven-
ka, I. C. I'puuenka, H. JI. T'y6epcokoi, €. B. Honina, T. €. KaranoscbKoi,
P.A. Kasmoxnoro, C. B. Kisanosa, JI. 1. Kosanenko, I. B. Koaiyuika, T. O. Kouo-
moenp, B. K. Kosmmakosa, A. T. Komswoka, O. B. Koncranroro, C.B. KyBsaki-
Ha, C. O. Kysniuenka, O. B. Kysbmenko, €. B. Kypinnoro, M.B. Jlomwuip-
koro, [I. M. Jlyk’suug, I1. C. Jliotrikoa, P. C. Menbnuuka, O.I. MukoJsenka,
O. M. Mysnuyka, H. P. Huxnuk, C. I'. Creuenka ta in. [Ipore B Haw uac
BiICYTHi mpaui, B IKUX OW KOMIIJIEKCHO aHasi3yBajuChb MPOOJEeMH DPO3TJSLy
nyO/i4HO-IPaBOBUX CIOPIB y c(epi 3axUcCTy npaBa Ha Oe3NneyHe AOBKILIA Y
NOPSAKY aAMiHICTPAaTUBHOTO CyNOYUHCTBA.

Takum 4yuHOM, HeOoOXiAHICTh 3abe3neueHHs pauiOHaJIbHoro BUKOPHUCTAHHS
MPUPOAHHUX PECypCiB B YkpaiHi, BU3HaUeHHS LIIAXiB peasizawil NpaBa BUKIIOY-
HOI BJIaCHOCTi YKpaiHCbKOrO Hapoay Ha MPUPOAHI pecypch Ta BiACYTHICTb
[IPaBOBOTO peryJ/l0BaHHS BU3HAUEHHS KPUTepilB PO3MeKyBaHHS CYL0BOI IOpHUC-
JIUKLiT 00yMOBJ/IIOIOTh aKTyaJ/bHICTb IPOBEEHHSI HAYKOBOTO NOCJiIXKEHHS, MTPH-
CBSIYEHOTO BUPIllIEHHIO AMCKYCIHHHUX MHTaHb 3 NPHUBOAY BUpillleHHS NpodJeM
posrasay my6JidyHO-IPaBOBUX CNOPIiB y chepi BAKOPUCTAHHS MPUPOAHUX peCyp-
CiB y MOPSNKY aAMiHICTPAaTHBHOIO CYIOYMHCTBA, 30KpEMa BHpillleHHS TpobJe-
MM NpeICTaBHULTBA {HTepeciB OKpPeMHX TIPOMajsiH, IX TpyH, TepPUTOPiaabHOI
rpoMajy 4 CYCHiJbCTBA B LIJIOMY.

Merto10 noc/imKeHHsS € BU3HAYeHHS CYTHOCTI KaTeropil «mo3uBady» y aami-
HICTpaTUBHUX CIlOpax y c(epi 3axUCTy NpaBa JIOAUHUA Ha OesleyHe MOBKIJJIS
B LiJOMY, i 30KpeMa, BiIHOCHO MAOL{MbHOCTI TOAOJAHHS TMpoOJeM MPaBOBOTO
peryJIoBaHHS MPeACTaBHUIITBA HOTO iHTepeciB.

Bukaajg ocHoBHOro mMartepiaay. [lo3uBaueM y agMiHicTpaTUBHIN cripasi
Moxe OyTu He Juile (isuuHa ocoba, a i wpuaUUYHA 0coba, a TAaKOXK OpraH
Jep2KaBHOI BJaAW Ta MicLeBOro camoBpsinyBaHHs. Hananus moBHoro o6csry
aJMiHiCTpaTUBHOI MpollecyasbHOI NPaBO3AAaTHOCTI Ta MpolecyalbHOl Aie3aat-
HOCTi € CBifUeHHSIM NOTPUMAHHS NPUHLUUIY PIBHOCTI y4aCHUKIB TaKHUX Ipa-
BOBIIHOCHH, B TOMY YHC/Ii peaJsisalis rapaHTid MiCLeBOT0 CaMOBPSAyBaHHS,
1110 € HEeBiJl'€MHOIO CKJ/aJ0BOIO Jep:KAaBHOIO Ta HAaLiOHA/JbHOTO CyBepEeHITeTiB.
3oxpema, BimnmosigHo mo 4. 4. 1, 3 cr. 140 3akony Ykpainu «IIpo micuese
CaMOBPSAyBaHHSl B YKpalHi» BCTAHOBJ/IOETbCS, L0 HAiJIEHHS TepPHUTOpiaJb-
HOI TPOMajid CaMOCTiHHO BHUpillyBaTH NMUTAHHS MiCLEBOTO 3HAUeHHS B MeXKax
Koncruryuii Ykpainu 3nificHIoeTbesl uepe3 BiAMOBiZHUX BJIAAHUX CyO €KTiB —
OpPraHM MiCLIeBOrO CaMOBpPSIAYBaHHS, CilbCbKi, CesNHIIHI, MiCbKi pagu Ta IX
BMKOHaBui opranu [1].
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OnHak 3 BpaxyBaHHSM KOHCTHTYIIHHOTO TOJIOKEHHS TIPO MOALT IepPKaBHOI
BJIa[M Ha TPHU TiJIKM — 3aKOHOAABYY, BUKOHaBUYy Ta cyaoBy (c1. 6 KoncTuryuii
Ykpaiuu). [IpaBoBy nmpupopy OpraHiB MiCLEBOr0 CaMOBPSIIyBaHHS BimoOpaxke-
uo y Pimenni Koncruryuiitnoro Cyny Ykpainu Ne6-pr/ 2002 sin 26 6epesns
2002 poxky BH3HAUMB MOJITHKO-PABOBY TPHUPOLY OPTaHiB MiCLEBOTO caMOBpS-
NYBaHHS, 110 He € OpraHaMH JeprKaBHOI BJa/H, a BU3HAIOThCS MPeACTaBHULIbKU-
MM OpraHaMH, AiJIbHICTb SIKMX CHPSIMOBYETBbCS Ha peaJisalii IpaBa TepUTOPi-
a/JbHOI 'POMaM CaMOCTIHHO BHUPIllyBaTH MHUTAHHS MiCLEBOro 3HaueHHs, TOOTO
TaKi, fKi I0B'AI3aHi MepefyciM 3 XKUTTEMis/LHICTIO TepUTOPialbHUX rpoMan [2].
Peanizauiss npencTaBHAUBKAX (DYHKUIH 3[iHCHIOETBCS CITbCHKUMH, CEJHIIHHU-
MH, MiCbKMMH pagaMHu Ta X BUKOHaBUMMM opraHamu [3].

BimnosinHo no 3axkony Yxkpainu «[Ipo MicueBe camoBpsimyBaHHsS B YKpai-
Hi» BU3HAQUEHO IIPABO OPraHy MiCLEBOrO CAMOBPSAYBAHHS 3BEPHYTHCS OO CYLY
(cT. 4), 10 3AIACHIOETBCS SIK 3 METOK 3MIHCHEHHSI HaJ@aHHUX MOBHOBAXKeHb, TaK i
3 METOK MPeJCTaBHULTBA iHTepeciB TepuTopiaabHoi rpomamy (u. 1 cr. 38) [1] .

Opranu MicLueBOro caMOBpsSiLyBaHHS MOXKYTb OyTH iHiLiaTOpamMu TpoBa-
JOKEHHS Y aAMiHICTpaTUBHIA crpasi 1100 BUSHAHHS HE3aKOHHUM aKTiB iHIINX
OpraHiB MICLEBOTO CaMOBPSIIYyBaHHS, OpPTraHiB Aep:KaBHO! BJAH, 110 MOPYLIY-
0T iHTepecu TeputopiambHoi rpomamy (m. 15 u. 4 cr. 42; m. 30 u. 1 cr. 43;
m. 16 4. 6 c1. 55; 4. 4 cr. 71). IIpn UbOMY HeOOXiZHO 3a3HAYMTH, LIO NPaBa
Ta iHTepecHu TepUTOPiaNbHOI rpoManu Oe3nocepenHbO 3akoHOM Ykpainu «[Ipo
MicLieBe CaMOBpPSIlyBaHHS B YKpalHi» He BU3HAUEHO.

BinnosigHo no cratti 33 3akony Ykpainu «[Ipo micueBe camMoBpsiiyBaHHS B
YKpaiHi» BU3HAYEHO BJACHI Ta JeJieroBaHi MOBHOBAXKEHHSI OPraHiB MiclleBOTO
caMoBpsiiyBaHHS. 30KpeMa, y cdepi 3aXHCTy TMpaBa Ha Oe3neuHe MOBKIisJIs
BH3HAUYeHO TaKi TOBHOBAXKEHHSI OPTraHiB MiCLIeBOI0 CaMOBPSIAYBAaHHS, SK : «IIifl-
rOTOBKa | BHECEHHSl Ha PO3MJIsi[ paiy MPOMNO3ULIH 11010 BCTAHOBJEHHS CTaBKU
3eMeJ/IbHOTO MOJATKy, PO3MipiB IJIATH 3a KOPUCTYBAHHS NPUPOJHUMHU pecypca-
MU, BUIydeHHs (BUKYTY), a TaK0oXK HalaHHs M1 3a0yA0BY Ta AJIs iHLIKX 0TPes
3eMeJlb, 110 NepeOyBalTb Y BJAACHOCTI TepUTOpiaJbHUX TPOMaj; BU3HAUEHHS B
YCTAHOBJIEHOMY MOPSAKY PO3MipiB BiIIIKOAYBaHb MiAIPUEMCTBAMH, YCTAHOBA-
MU Ta OpraHi3alisMH He3aJ/eXXHO Bifl pOpM BJIACHOCTI 32 3a0pyAHEHHS TOBKIJJISA
Ta iHIIi eKOoJIOTiYHi 30UTKU; BCTAHOBJIEHHS IJaTeXiB 32 KOPUCTYBaHHS KOMY-
HaJbHHUMH Ta CaHiTapHUMM MepeXKaMH BiINOBiIHHUX HaCeJeHWX MYHKTIB; MiAro-
TOBKa | NMOJAHHS Ha 3aTBEPIKEHHS Paid IPOEKTiB MiCLleBUX IPOrpaM OXOPOHHU
JOBKIJIJIfA, y4acTb Yy MiArOTOBLI 3arajbHONEPXKABHUX | perioHajibHUX MPOrpam
OXOPOHH IOBKIJIJIS; MiArOTOBKA | BHECEHHS HA PO3TJISA Paid MPOMO3ULIN 1010
NPUAHSATTS pillleHb PO OpraHi3alilo TepuTopil i 06'€eKTiB MPUPOAHO-3aMIOBIIHO-
ro OoHAY MiCIEBOT0 3HAUEHHS Ta {HLIKUX TePUTOPiH, L0 MiAIATAITh 0COOMUBIH
OXOpOHi; BHECEHHS TPOMO3ULIH A0 BiAMOBIIHUX NepKaBHUX OPTraHiB MpPO OroJio-
[IeHHS MPUPOJHUX Ta iHIIMX 00'€KTIB, 1110 MalOTh €KOJIOT{UHY, iICTOPUUHY, KYJb-
TypHYy ab0 HayKOBY I[iHHICTb, MaM'aTKaMH MPUPOIHU, iCTOPil a60 KyJIbTYpH, SIKi
OXOPOHSIIOTbCS 3aKOHOM, MiArOTOBKA i BHECEHHS Ha PO3IVIs] Paid MPONO3ULIH
I0J0 NMPUHHATTS pillleHb NP0 OrOJIOLIEHHS B MiCLSIX MAaCOBOTO PO3MHOXKEHHS
Ta BUPOILIYBaHHS MOTOMCTBA JAWKUMU TBapWHaMH 'Ce30HY THIII" 3 0OMeXXeH-
HSIM TOCMOZAPCHKOI MisiIbHOCTI Ta H0OyBaHHSM 00 €KTiB TBapHUHHOTO CBITY;
CIpaBJ/ISHHS IJIATH 3a 3€MJII0», - L0 HaJeXXHUThb N0 BJIACHUX I1OBHOBAXKEHb;
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Ta [0 JeJerOBaHUX OBHOBAXKEeHb HAJEKUTb 3[AiMCHEHHS KOHTPOJIO 3a HOJep-
’KaHHAM 3eMeJIbHOTO Ta IPHUPOLOOXOPOHHOIO 32KOHOABCTBA, BUKOPUCTAHHSM
i OXOPOHOI 3eMeJib, NPUPOAHUX PECYPCIiB 3arajbHOLEPXKABHOTO Ta MiCLEBO-
r0 3HA4YeHH$, BIATBOPEHHSM JIICiB; KOOpAMHALS NiSJIBHOCTI MiCLEBUX OPTaHiB
3eMeJ/IbHUX pecypciB; IOTrOMKeHHS KJONOTaHb [P0 HalaHHS JN03BOJY Ha Clle-
Lia/JbHe BHKOPHCTaHHS NPMPOIHMX PeCypCiB 3arajbHONEPKABHOrO 3HAYCHHS;
BUpIIIEHHs 3eMeJIbHUX CIOPiB y MOPSIKY, BCTAHOBJIEHOMY 32KOHOM; BXKHTTH
HeoOXiMHUX 3aXOMiB 110J0 JiKBigalil HaC/AiAKIB HaA3BUUaHHUX CUTyalLil Biamo-
BiZIHO 110 3aKOHY, iH(POPMYBaHHS NP0 HUX HaceJieHHS, 3a/JyUeHHS B yCTaHOBJIe-
HOMY 3aKOHOM IOPSIAKY A0 UMX POOIT MiANPUEMCTB, yCTAHOB Ta OpraHisauid, a
TaKOXX HaceJIeHHsI; BU3HAYeHHS TePUTOPIl /11 po3MillleHHS BiAXO/iB BifMOBiMHO
JI0 3aKOHOJIABCTBA; 3MiMCHEHHS] KOHTPOJIIO 3a MiJbHICTIO CY0'€KTiB MiAnpHeM-
HULBKOI Aif/IbHOCTI y cdepi MOBOMKEHHS 3 BiaXonaMmH; MiArOTOBKAa BHUCHOBKIB
11010 HalaHHA 200 BU/y4eHHS B yCTAHOBJEHOMY 3aKOHOM IOPSIAKY 3€MeJbHUX
NUNSHOK, 110 NPOBOAUTbCS OpraHaMM BHKOHABUOI BJald Ta OpraHaMu Miclle-
BOTO CaMOBpPSIAyBaHHS; OpraHisauisi i 3AiHCHEHHS 3eMJEYCTPOIO, MOTOMXKEHHS
NPOEKTIB 3eMJeyCTPOI0; 3[AiHCHEHHS KOHTPOJIO 3a BIIPOBAIKEHHSIM 3aXO[iB,
nependavyeHUX NOKYMEHTALi€l0 i3 3eMJeyCTpol0; CTBOpPeHHS Ta 3abesneyeHHs
(hyHKUiOHYBaHHSI MICLUEBHUX €KOJOTIUHWX aBTOMaTH30BaHUX iH(OpMaLilHO-aHa-
JITUYHHUX CHCTeM, §IKi € CKJ/aJ0BOI0 Mepexi 3arajbHOJep:KaBHOI eKOJIOriqHOl
aBTOMAaTH30BaHO! iH(OPMalilHO-aHAJTITUUHOI CUCTEMHU 3a0e3MnedyeHHsT NOCTYIy
J0 €KOJIOTi4HO! iH(opMaLlil; 3AiHCHEHHS KOHTPOJIIO 3a MOJAEP’KAHHSM HOpPUIUY-
HUMHU Ta (Pi3UYHUMH ocoOaMu BHUMOT y cdepi MOBOAXKEHHS 3 MOOYTOBUMHU Ta
BUPOOHUUMMH BiIXOJAMHU Ta PO3IVISA CIpaB MPO aAMiHiCTpPaTHUBHI MpaBOMOpPY-
meHHsl abo nepefada X marepialiB Ha PO3NJISA iHIIMX AepPXKAaBHUX OPraHiB y
pasi mopyueHHs 3aKOHOAABCTBA NP0 BiAXOAM; HalaHHS Binomoctel 3 JlepxKas-
HOTO 3eMeJIbHOTO KaJacTpy BiflOBiAHO A0 3akoHy» [1].

[Tpn upomy 3akoHOJaBellb, HAfAlUM OpPraHaM MiCLEeBOro CaMOBpSAYBAaHHS
TIOBHOBAXKEHHS 100 3AIHCHEHHS KOHTPOJIO y c(epi BUKOPUCTAHHS MPHUPOL-
HUX pecypciB, B TOMY YMCJI i 3arajibHOIePKABHOTO 3HAYEHHS, HE BCTAHOBJIIOE
(opmu Ix peanisauil. Tak, cepen (Gopm 3miCHEHHS KOHTPOJIBHO! (PYHKLII Y
cepi 3axXMCTy AOBKI/IS OUEBUIHHUM € HEOOXiAHICTb BCTAHOBJIEHHSI 00OB’SI3KY
OpraHiB MiCIIeBOTO CaMOBPSIIYBaHHS npedcmasismy iHTePeCcH TePUTOpPiaJbHOl
TPOMAjH y CYAI.

B uinomy moromxytouuch i3 HaBeneHoio $.0. BepHaziokoMm aHagiTHUHONO
XapaKTEPUCTUKOK POJIi aAMiHICTPATUBHOIO CYAy SIK FapaHTa 3aXUCTy MpaB Ta
iHTepeciB TepuTOpiaNbHOI TPOMaiH, MOPYILIEHHS SIKUX MOXe BiIOyTHCb BHAC-
JiIOK Aifl un Ge3nisnbHOCTI MicleBOro ado LEHTPATbHOTO OpPTaHy JIep>KaBHOI
BJIAIM, IO YXWUJSETHCS Bill BUKOHAHHS CBOIX 000B’S3KiB LILIIXOM HenodiHaH-
CyBaHHSI BCylepeu BHMOT aKTiB 3aKOHOAABCTBA MOTped BiAMOBIAHOI TepUTO-
pianbHOT Tpomanu, mo36aB/JeHHS MaTepiaJbHUX pecypciB, 3MeHILIEHHS MJIOLLi
HaceJeHOro MYHKTY abo iHIIUM YHHOM MepelKoIKae peaJisallii mpaB MiclieBo-
ro CaMOBpSilyBaHHS, OMHAK HEBUPILIEHUM € TIUTaHHS, SKUHA Cy0 €KT Ma€ MpaBo
iHiLiFOBaTH PO3MIAA Ta BHpilleHHs Takoro cropy [4]. I TyT HeoGxigHo 3BepHY-
tHcsl 10 HopMm uyuHHOro KAC YkpaiHu, 1e BU3HAueHO, 110 1M03WBaYeM € 0coba,
Ha 3aXHUCT NpaB, cBOOOA Ta iHTepeciB fKOI MOJAHO M030B A0 aAMiHICTPATHBHOIO
Cyly, a TakoX Cy0’€eKT BJIaJIHUX [OBHOBa)KeHb, HA BUKOHAHH$Sl MOBHOBaXKeHb
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SIKOTO TIOJIaHO 1030B 10 aaminictpatusHoro cymy (m. 10 4. 1 cr. 4). [ nani y
y. 2 ct. 46 KAC Ykpainu neranisye 1o kaTeropito. Tak, 3aKOHOIaBIEM Haro-
JIOILIEHO, 1110 MO3UBAyeM y CIpaBi MoxKe OyTH «TPOMaJsiHU YKpaiHH, iHO3eMLi
4K 0coOM 6e3 rPOMaAHCTBA, MiANPUEMCTBA, YCTaHOBHM, opraHisauii (fopumuuni
0co0H), Cy6'eKTH BJIAIHUX IOBHOBAXKEHb», OJIHAK He MOXKe OYTH «TepUTOpiaib-
Ha rpomajar. B TakoMy pasy € He3po3yMiJIUM SKHM YHHOM MOXKJUBUM € MeXa-
Hi3M peaJisalil IpaBa Ha CyJOBHUU 3aXHUCT {HTepecy TepPUTOpialbHOI TPOMaIH B
LisoMy, i 30KkpeMa, y chepi OXOPOHH HABKOJIHIIHBOTO IPUPOJHOTO CePelOBHILA,
110 B TOMY UHCJi MOXKe OYTH MOPYLIEHO B HACJIIOK HEMPaBOMipHUX il un 6es-
JiSlIBHOCTI OpraHiB MiCLIeBOTO CaMOBpPSIAYBaHHS K 1l NpeJCTaBHUKIB.

OTtxe, eeKTHUBHICTh peanidalil MpeaCcTaBHULBLKO! (PYHKILIl 3aXHUCTy €KOJIO-
riYHUX MpaB Ta iHTepeciB TepuTopiaabHOl rpoMany (TOOTO 3aXMUCTy MyOGJIiYHOrO
iHTepecy TepuTOpiaJbHOI IPOMafy y MPUPOJOOXOPOHHMX BiIHOCHHAX) Tepemy-
CiM 3aJIe2KUTh BiJl 3alIPOBAMXKEHHS MEXaHi3MiB BiANOBiJaJbHOCTI OPraHiB Micle-
BOTO caMoOBpsinyBaHHs. PeaJizalisi Takoi npono3uiiii moB’ g3yeThcs i3 HeoOXiaHi-
CTIO OKPIM 3aKOHOJABYOIO BCTAHOBJICHHS MEXaHi3MiB BiAIOBiIaNbHOCTI OpPraHiB
MiCLIeBOIO CaMOBPSIIYBaHHS Yy pasi 3alofisHHS IIKOAM He JHIIe [paBaM Ta
iHTepecaM (Di3UYHUX YU IOPUIUUHUX 0CiO UM CTBOPEHHS 3arposH i 3anoiistHH,
a i mpaBaM Ta iHTepecaM TepHUTOPia bHOI rpOMann. 30KpeMa, He0OXiIHO BHECTH
3minu 10 4. 1 ct. 77 3akony Ykpaiuu «[Ipo micueBe camoBpsinyBaHHs B YKpa-
Hi», i BUKJIACTH 11 y HACTYMHIN pefaKuii:

«IIlkona, 3amogisina npasam ma iHmepecam WOPUIUUHUM, (DI3UUHHUM 0CO-
6aM 49U mepumopiarvHoi epomadi, a TAKOXK CTBOPEHHS 3amOisHHS ILIKOJH,
110 BinOyBaEeTbCs B pe3yJ/bTaTi HEMPABOMiPHUX pillieHb, il a60 Oe3misiIbHOCTI
OpraHiB MiCLIEBOIO CaMOBPSAYBaHHS, BiIIIKOAOBYETbCS 32 PAXYHOK KOIUTIB Mic-
eBOro OIOKeTy, a B pe3yJbTaTi HEMPaBOMIpHUX pillleHb, il abo Ge3misiyib-
HOCTi MOCafoBUX OCiO MICIEBOrO CaMOBPSIAyBaHHS - 32 PaXyHOK IX BJACHHUX
KOLUTIB y MOPSIIKY, BCTAHOBJIEHOMY 3aKOHOM» (Kypc. —aBT.).

3 BpaxyBaHHSIM 3a3HQUEHOTO [10CTa€ OUeBMJHE MUTAHHS MPO MOKJHUBICTb
MOJaHHSl ONHUM Cy6’€KTOM BJIaJHUX IOBHOBaXKEHb INPOTH iHIIOro Ccy6’eKTa
BJIAJIHUX TTOBHOBaXKeHb. Buxoxsun i3 cynoBoi npaktuku Besukoi [lanatu Bep-
xoBHoro Cyny ta KacauifiHoro aaMiHicTpaTMBHOTO CYLy BiIHOCHO BCTaHOBJIEH-
HS IIpaBa OpraHy MiCLIeBOrO CaMOBDPSIAYBaHHSI HA 3BepPHeHHs OO0 aaMiHicTpa-
TUBHOTO CyAy 3 I1030BOM [0 {HLIOrO OPraHy MiCLeBOro CaMOBpSAyBaHHS a00
OpraHy Jep»KaBHOI BJan, iHIIOTO cy0’eKTa MyO6/iYyHO-BJIAJHUX MOBHOBAaXKEeHb
3aCTOCOBYETBCSI TaKa MpaBOBa MO3ULIS.

[Tepenycim, BepxoBaum Cynom o6rpyHTOBAHO, 110 OPTaHH MiCLEBOTO CaMo-
BpSIAyBaHHS € INpPeACTAaBHUIBKUM OPraHOM TepPUTOpiaJbHOI IpoMaad i MaloTb
NiATH B 11 iHTepecax; HaJileHi TpaBOM 3BEPHEHHS [0 aAMiHiCTPaTUBHOTO CYAYy 3
030BOM JI0 OpPraHy JAep:KkaBHoi Biaau (30KpeMma, TAKUM MPUKJIALOM € pillleHHs
Kacauiiinoro agminictpatuBHoro cyny y cknaani Bepxosnoro Cyny Bin 16 Tpas-
us 2018 poky y crpasi Ne 806 /1592 /y16, ne Bignosinayem 0y KabiHet MiHi-
CTpPiB YKpaiHH, i IpeMeTOM MO30BHUX BUMOT MiCbKO! paiu Oy/10 BHUIiJEHHS i3
JIep>KaBHOTO OI0/IKeTY MiCLeBUM OropKeTaM cyOBeHLIl, 1110 TOBUHHA Oyna 6yTH
nepeposnojijeHa Ha KOMIIeHCAIl0 MiJbr 3a MiJAbFOBUU MPOI3N OKPEMHUX KaTe-
ropiit rpomansit) [5]; mpaBo sBepHEHHS [0 AAMIHICTPATUBHOIO CyIy 3 MO30BOM
110 {HIIOTO OpraHy MiCLEeBOro CaMOBpPSIyBaHHS Y HeKOMIeTeHLiHHHUX cropax.
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HaBenena npaBoBa mnosuuisi BUCJOBJeHa y nocTaHoBax Besukol [lanatu
Bepxosnoro Cyny Bin 05 rpynnsa 2018 poky y cnpasi Ne 804 /3091 /18 [6], Bin
6 uepsus 2018 poky y crpasi Ne 811,/289/16 [7], Bix 17 xostHa 2018 poxy
y cnpasi Ne 822/1544 /16 [8], nocranosax Bepxosnoro Cyny Bix 16 TpasHs
2018 poky y cnpasi Ne 806/1592/16 [5], sin 11 uepsus 2019 poky y cnpasi
Ne 820/2639/18[9], Bin 26 Bepecus 2019 poxy y cnipasi Ne 804 /2272 /17 [10],
Bin 17 rpyans 2019 poky y crpasi Ne 816,/844 /18 [11] ra inmmx.

[Ipakrtuka €CILJI mono BUpillleHHS MUTAHHS HaAaHHSI MPaBO OpraHy Jaep-
JKaBHOI BJIaJIX YU MiClIeBOTO CaMOBPSIIyBaHHS 3BePTATHUCS i3 TO30BOM JI0 iHILIOTO
cy6’eKTa, AiSIBHICTD SKOTO MOB’i3aHa i3 3AiHCHEHHSAM My O/iYHO-yTIPaBIiHCbKUX
(byHKLIH, 3BOAUTBCS 10 TOTO, L0 NMPiOPUTETHUM € 3aCTOCYBaHHS He Cy0 €KTHO-
ro KpUTEePil0 BU3HAUEHHS CYTHOCTi CIpaBH, a il 3MiCTOBHOI XapaKTePUCTHKHU.
Cyn Mae BCTaHOBUTH He Jsiulle Cy0’€KTHHH CKJAA MyOJi9HO-TIPABOBOTO CIIOPY,
a mepenyciM BpaxoByBaTH : (paKTHUHi MaTepiajbHi Ta mpouecya/abHi 06CTaBUHH
iCHYIOUOTO CIOpPY, He 3aCTOCOBYIOUM (POpMabHUU MiAXiA N0 BU3HAUEHHS HOTO
cyruocrti (piwennss €CIIJT y cnpasi «Boulois v. Luxembourg» Bix 12 ksiTHs
2012 poxy [12]); HasBHicTb UM BiACYTHiCTH 00’€KTMBHHUX MiACTaB /ISl BUHHK-
uenns cropy (pimennss €CIIJI y crpasi «Sporrong and Lunnroth v. Sweden»
Bin 23 Bepecus 1982 poky [13]); npunanexnicTs cnipsoro npasa 10 ockapxy-
BaHOI mpoueaypu ¥oro peadisauii (pimenns €CIIJI y cnpasi «Benthem v. The
Netherlands» Bin 26 aunua 2015 poky [14]).

Peanizauis ¢yHKUiT cynoBOTo Hargasay Mae CIpsSIMOBYBAaTHCS TepenyciM Ha
3abe3nevyeHHs] 3aKOHHOCTI peaJisauil agMiHICTPaTUBHUX TPOLENYP, 110 BU3HA-
YaloTh 3MiCT CYy[JOBOT'O 3aXUCTY MpaB, cBOOOM Ta iHTepeciB 0COOU Bil MOpylIeHb
3 00Ky JAeprKaBH, L0 HaHKpallMM YMHOM 3abe3reudye TapaHTil He3aJeXHOCTi,
6e3CTOPOHHOCTI Ta Ha/leXXHOi MPaBoBOl npouenypu [4].

fx 3asnaueno y piwenni €CILJI Big 6 Bepecus 1978 poky «Klass and others
v. Germany» BepXOBEHCTBO mNpaBa Nependayae, II0 BTPyYyaHHS BHUKOHABUOI
BJAAX B IIpaBa JIOJUHH TOBHUHHO MiffaBaTHCA e(PeKTUBHOMY KOHTPOJIO, pea-
Jlizanist skoro € Haubijibll e()eKTUBHOIO CaMe CYIOBOIO BJIa[0I0; caMe CyNOBUH
KOHTPOJIb 31aTeH 3a0e3MeynuTH HauKpalli rapasTil peasizauil NpuHUMIIB He3a-
JIEXKHOCTi, HeylnepeKeHOCTi NPUHHATTS yNPaB/AiHCbKUX pillleHb Ta AOTPHMaH-
HSl BCTAHOBJIEHUX YMHHUM 3aKOHOZABCTBOM BUMOT 10 3MiHCHEHHSl aAMiHicTpa-
tueHUX npouenyp [15] (m. 55 Ta 56).

Otxe, BUllle 3a3HayeHe 103BOJIS€ 3pOOUTH BUCHOBOK, L0 OpPraH MiCLEeBOro
CaMOBp$SIIyBaHHS BUCTYMAIOUU y AAMiHICTPATUBHO-IPABOBOMY CIOPi y SIKOCTI
BiAMIOBifaya 4M MO3MBayda MepefyciM Mae IMepecsaigyBaTH MeTy 3aXHUCTy IpaB
Ta iHTepeciB TepUTOpiaNbHOI rpoMalH, i HeMOTPUMAHHS TaKoi (PYHKUiOHAJBHOT
CIPSIMOBAHOCTI i MAiSIIBHOCTI € MiACTaBOIO /51 3aCTOCYBaHHS [0 MOCANOBUX
oci6 BigmosimHOro BsamHOTO Cy06’€KTiB 3aXOAIB IOPUAMYHOI BiAMOBiAAJIBHOCTI
(sokpema, 3axomniB aucuuriiHapHoro BmiuBy). Came 3 BpaxyBaHHSIM 3a3Ha-
YeHOTO BHUCHOBKY NpPH BHU3HAUEHH{ MUTAHHS MNPUUHSATHOCTI MO30BHOI 3asBH
Cyll Ma€ BPaxOBYBAaTH HAfIBHICTb UM BiACYTHICTb OOIPYHTYBaHHS HeOOXimAHOCTI
3aXHUCTY iHTepeciB TepUTOpiaJbHOI FPOMAaH, 110 BU3HAUAE NIpaBa OpraHy Miclie-
BOI'O CaMOBpSIIyBaHHS Ha 3BEPHEHHS 0 aAMiHiCTPaTUBHOTO CYIY.

[HIMM cy6’eKTOM BJIagHUX MOBHOBAXK€Hb 3 OCOOJMBHUM CIIeliaJbHUM IIpa-
BOBHUM CTaTyCOM Yy aAMiHiCTpaTUBHOMY cropi € mpokypop. [Ipokypop y ammi-
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HICTPATUBHIA cnpaBi Moxe OyTH He JiMlIe NPeJCTaBHUKOM, a i Mo3uBaueM B
«iHTepecax gAepxkaBu». [Ipokypop Mae NpeaCTaBJATH «iHTepeCcH HepxKaBH» Yy
CIIOPi 32 YMOBH BiICYTHOCTi CIelLiaJbHO yTOBHOBAXKEHOT0 OpraHy MyO6./iuHOT
BJIAIM, 10 KOMIETeHLl KOro Ha/leXXUThb BPEryJ/I0BaHHS BiAMOBiTHUX BiIHOCHH.
Takox HaOyTTsl cTaTycy M03MBauya y aAMiHICTPAaTHUBHIN chpaBi y MpoKypopa
BinOyBaeTbCcs B yMOBAax BiICYTHOCTI y opraHa myOJIiUHOTO YIpaBJiHHS MpaBa
3BEpHEHHS [0 CyHy i3 BiANOBIIHOI 3agBOI0.

[Tpyn ubomy HeoOXimHO 3a3HAUMTH, LIO iCHYIOUA KOHCTPYKLis Npolecyalb-
HOTO CTaTyCy «l03WBaua y aJMiHICTPATUBHIH CHpaBi» He M03BOJSIOTH MPOKY-
popy MOBHOIO MipOI0 peasii3yBaTH HajaHi HOMY MOBHOBA)KEHHS 3aXUCTY «iHTe-
peciB nepxaBH», TUM Oijbllle NPOKYPOP BHACJILOK pedopMyBaHHS UHHHOIO
3aKoHOMaBCcTBa YKpainu (1o BinOyJsocss yepes NPUUHATTS 3aKoH YKpaiHu
Bin 19 Bepecus 2019 poxy Ne 113-IX «IIpo BHeceHH$1 3MiH 10 IesIKUX 3aKo-
HOJABYMX aKTiB YKpaiHH I10/10 MepIIoyepropux 3axoniB i3 pecpopMH OpraHiB
npokypatypu» [16]) ne naminenuii noBHOBaxeHHAMHM MpeicTaBAATH {HTepecH
TePUTOpPiaNbHOI TPpOMaaH, OCOOMCTI iHTepeCH OKPeMHX FPOMAjSiH 4K X rpym,
10 NOSICHIOETbCS THM, LI0 I03UBa4 UM BiANOBifay y clopi Mae 0OCTO0OBATH
cBoi «ByiacHi» iHTepecu (m. 8 u. 1 c1. 4 KAC Ykpainu).

[To cyri mpokypop He Moxke OYTH YyYaCHUKOM CIipHUX MaTepiajbHO-MpPaBo-
BHUX BiHOCHH, 110 BHHHUKAIOTb MK CTOPOHAMH i CTAHOBJATH NpeaMeT BiAmo-
BiTHOTO CYIOBOTO PO3TJISAY, alKe (paKTHUHO BiH He IMPeACTaBJsE y Copi cBOI
BJIACHI iHTepecHu 4M mopyuleHi npasa. Kpim Toro, y pasi No3UTHBHOTO pillleHHS
Ha KOPUCTb cy0’eKTa, UMl iHTepecH MpeaCTaBJ/SIOThCS IPOKYPaTypoIo y CIOpi,
BJIaCHE iHTepecH INpOKypaTypu Oe3rocepelHbO He 3a40BOJBHSAIOTbCHA. TakoxX
BapTO MiAKpecauTH, 10 BHeceHi 3MiHM no Koncrutyuii Ykpainu 3akoHOM
Yxpainn Bin 2 yepBHst 2016 poxy Ne 1401-VIII daxtuuHo no3daBuIM opranu
NPOKYypaTypHu MOBHOBaXKeHb MPEACTABJSATH iHTepeCH JIOAUHH, TEePUTOPiaabHOI
rpoMaau, CyCHiJbCTBa B LIJIOMY Y aaMiHicTpaTuBHOMY cyai [15].

[Ipu upomy y pasi BincyTHOCTI y (hiduuHOi 0coOH, Mo-Tiepiile, MAaHHOBOT MOX-
JIUBOCTI iHILlIlOBAaTH MPOBAIKEHHS Yy MyOJi{UHO-IPABOBOMY CIOpi Yy TMOPSAAKY
aAMiHiCTPaTMBHOrO CynouuHCcTBa (MOBa Hie, MPO HEOOXiAHICTH CMJIATH CYIO-
BOro 360py Ta iHIIMX 000B’I3KOBMX IJIAaTeXiB), MO-Apyre, MpodeciiHol miaro-
TOBKM Ta PiBHS OCBITH YM {HILIWX HEOOXiAHWX €KCMEPTHUX 3HAHb AJs MOAAHHS
BiAMOBiNHOI MO30BHOI 3asiBU Ta 1i OOIPYHTYBAHHS, L0 € YacTO HEOOXiAHUM Y
pasi 6e3nisfi/IbHOCTI OpraHy Aep:KaBHO! BJaAM UM MiCLEBOr0 CaMOBPSIAYBaHHS,
(hakTHYHO He iCHYe ajibTepHATHBU TaKOMYy CyO’€KTy, 3JaTHOMY 3a6e3MeuuTH
3aXMCT MOPYyIIeHOro MyOJIiYHOr0 YK MPUBATHOTO MpaBa UM i{HTepecy.

BucHoBku. B6auaeTbcs, 1110 BHpillleHHs Npo6JeMH MpeACTaBHUITBA {HTe-
peciB OKpeMUX TPOMajsiH, iX TPyM, TepUTOpPiaabHOI rPOMagu YU CYCIiJIbCTBA
B LIJIOMy € MOXJHMBUM LIISIXOM CTBOPEHHSI OKPiM iHCTUTYTY anBaTHol‘ afiBo-
KaTypH B pralHl IHCTHTYTY nybai4HOI aJBOKATypH, 0 Ma€ OYTH BiIHECEHO
JI0 KaTeropii «Iep:KaBHOI CJIYKOU», (1)1HchyBaHHs{ NiSIBHOCTI KO Mae 6yTI/I
3abe3meueHo 3a paxyHOK [ep:KaBHOTO Ta MicleBuXx OwomkeriB. Came Takuu
[HCTHUTYT, HisJIbHICTb IKOT0O (paKTHUHO O 3a0e3neyyBasach 3a KOWITH IJIaTHHUKIB
nofaTKiB, cTaB 6 peasbHUM 3ac000M MpPeICTAaBHULUTBA COLia/IbHO HE3aXUILIEHUX
BEPCTB HACeJIeHHS B YMOBAX Cy4aCHHUX peasidl B YKpaiHi.
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AHoTanis

Lieneas M. A. IlosuBay y agmMiHicTpaTUBHUX cropax y cdepi 3aXuCTy IpaBa JOJAHA HA
Oe3meyHe NOBKiJJd : MPo0JeMH MpeAcTaBHULTBA iHTepeciB. — CrarTTs.

Y crarti 3niliCHEHO XapaKTepUCTHKY OCOONMBOCTEN peaJidalil HalaHUX y4acHMKaM MyO0.id-
HO-TIPAaBOBOTO CIOPY TpPaB, BU3HAYAIOTbCS 00CATOM HaZaHOI IX aAMiHiCTPAaTHBHOI MpoLecyaabHOl
npaBo3naTHOCTi. ABTOPOM OOIPYHTOBAHO, IO BiIMOBIZHO IO T0JOKEHb YMHHOTO 3aKOHOAABCTBA
YKpaiHu afMiHICTPaTHBHOIO MPOLECYaJbHOIO NPABO3JATHICTIO Ta JAi€3AaTHICTIO HAMiMeH] y4acHHU-
KW TyOJ1{uHO-IPaBOBOTO CIIOPY, 30KpeMa I'poMajisiHH YKpaiHH, iHozemui, oco6u 6e3 rpomaisH-
CTBa, OPraHH JAepPxKaBHOI BJIaJY, {HIII Jep:KaBHIi OpraHH, OpraHu Bjaagu ABToHOMHOI Pecny6.iku
Kpum, opranu MmicleBoro caMoBpsilyBaHHS, IX 1MocajioBi i cayK60Bi ocobu, mianpremMcTBa, ycra-
HOBH, opranisauii (fopuanuHi 0co6H MyG6/iUHOrO Ta MPUBATHOTO MpaBa). BusHaveno, o nosu-
BayeM y aAMiHicTpaTHUBHIH crpaBi Moxke OyTH He JHlle (i3uuHa ocoba, a i opuaMUHA 0coba, a
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TaKoXK OpraH Jep:KaBHoOI BJlaau Ta MicleBoro camospsityBaHHs. [lifkpecseHo, 1110 HafaHHS MOB-
HOro 00CAITy aaMiHICTPAaTHBHOI NpolecyanbHO! MPaBO3AATHOCTI Ta MPOLeCya bHOI Ii€3aTHOCTI
€ CBiIYEHHSIM JOTPHMMAHHS MPUHUMNY PIBHOCTI yYaCHMUKIB TAKHUX MPaBOBIAHOCHH, B TOMY YMCJi
peanisallisi rapaHTi MicLleBOro caMoBpsilyBaHHS, 110 € HeBil €MHOIO CKJa0BOIO JePXKABHOIO Ta
HalioHa/IbHOrO cyBepeHiTeTy. OGIPYHTOBAHO BUCHOBOK, IO e(heKTHUBHICTh peaJsisalil mpeacras-
HULBKOI (DYHKLIT 3aXHCTY eKOJIOTIUHKX TIPaB Ta iHTepeciB TepuTopianbHoi rpomanu (To6TO 3axu-
Ty myGJIiYHOrO iHTEePeCy TePUTOPIabHOI TPOMaM y MPUPOLOOXOPOHHUX BiTHOCHHAX) TepeayCim
3aJIe’KUTh Bill 3alpOBAPKEeHHS] MeXaHi3MiB BiAMOBiJa/bHOCTI OPraHiB MiCLIeBOTO CaMOBPSIyBaH-
Hs. HarosoweHo, 1o peasisauisi Takoi nponosuii nos’sa3yeTbes i3 HeOOXiAHICTIO OKPIM 3aKOHO-
JlaBYOr0 BCTAHOBJIEHHSI MeXaHi3MiB BiIOBiNa/JbHOCTI OPraHiB MiCLLeBOIO CaMOBPSIAYBAHHS y pasi
3anoflifHHA LIKOJM He JIMIIe NIpaBaM Ta iHTepecaM (DiSHUHMX YH IOPHAMYHHX OCi0 YM CTBOPEHHS
3arposH Ii 3anolisiHHS, a i MpaBaM Ta iHTepecaM TepUTOPiaNbHOI IPOMALH.

KiouoBi csoBa : cy6’ekT my6.iuHO-IPABOBOrO CIOPY, OPTaHU MiCLEBOIO CaMOBPSLYBaHHS,
NpeJICTaBHULTBO, MyOJiYHUE {HTepec, eKOJOoriuHi npasa.

Summary

Shepel M. A. Plaintiff in administrative disputes in the field of human rights
protection for the safe environment: problems of representation of interests. — Article.

The article describes the peculiarities of the realization of the rights granted to the
participants of the public legal dispute, determined by the amount of administrative procedural
capacity granted to them. The author substantiates that according to the provisions of the
current legislation of Ukraine the administrative procedural capacity and capacity are vested
in participants of a public legal dispute, including citizens of Ukraine, foreigners, stateless
persons, state authorities, other state bodies, authorities of the Autonomous Republic of
Crimea, local authorities their officials and officials, enterprises, institutions, organizations
(legal entities of public and private law). It is determined that not only an individual, but also a
legal entity, as well as a state authority and local self-government body can be a plaintiff in an
administrative case. It is emphasized that the granting of full administrative procedural capacity
and procedural capacity is a testament to the principle of equality of participants in such legal
relationships, including the implementation of guarantees of local self-government, which is
an integral part of state and national sovereignty. It is substantiated that the effectiveness
of the implementation of the representative function of protecting the environmental rights
and interests of the territorial community (ie, protecting the public interest of the territorial
community in environmental relations) depends primarily on the introduction of mechanisms of
responsibility of local self-government bodies. It is emphasized that the implementation of such
a proposal is connected with the necessity, besides the legislative establishment of mechanisms
of responsibility of local self-government bodies in case of harming not only the rights and
interests of natural or legal persons or creating a threat to its causing, but also the rights and
interests of the territorial community.

Key words: subject of public law dispute, local government, representation, public interest,
environmental rights.
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